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In  the  Southern  Division  of  th(^  United  States 

District  Court  for  the  Northern  District 

of  California 

Before  Hon.  George  B.  Harris,  Judge. 

No.  30,881-H 

UNITED  STATES  OF  AMERICA, 

vs. 
ED  De  BON, 

Defendant. 

REPORTER'S  TRANSCRIPT  OF  RECORD 

July  31,  1947 

Mr.  Bonsall:  Ladies  and  gentlemen  of  the  jury, 
as  the  court  said,  you  have  listened  to  the  evidence 
in  this  case;  you  have  listened  patiently.  The  grand 
jury  of  this  district  returns  an  indictment  against 
three  defendants,  John  Stephen  Hildebrand,  Oscar 
Csaki,  and  Ed  De  Bon.  The  only  defendant  before 
you  for  your  consideration,  of  course,  is  Ed  De  Bon. 
After  the  Grand  Jury  returns  an  indictment,  it  is 
the  duty  of  the  United  States  Attorney's  office  to 
proceed  with  the  prosecution  of  the  charge  against 
the  defendant.  Our  office  has  endeavored  to  do  that. 
After  we  have  presented  the  case  to  you  and  the 
defendant  has  had  his  day  in  court,  represented 
by  counsel,  and  you  have  heard  the  Government 
witnesses,  then  it  becomes  your  exclusive  preroga- 
tive to  pass  upon  the  facts  [1*]  of  the  case,  to  de- 


*  Page  numberini?  appearing   nX    foot   of    page   of   original 
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tt*rniino  if,  fi-oin  all  llic  facts,  tlic  (lovcrnmont  has 
made  (lul  a  case. 

I  want  to  rcHjuesI  ynii,  in  considering  tliis  case, 
to  strike  out  of  your  minds  any  testimony  that  the 
court  may  have  ruled  out,  and  to  listen  to  any  ad- 
monition tliat  may  have  been  given  by  the  court  in 
the  course  of  llie  tiial. 

Now,  there  are  in  this  indictment  three  counts. 
The  first  count  charges  that  the  defendants,  Ed  De 
Bon,  John  Stephen  Ilildebrand,  and  Oscar  Csaki, 
consj)ired  among  themselves  that  during  a  period 
between  March  27,  1946  and  up  until  the  time  of 
the  conclusion  of  the  conspii'acy,  somewhere  after 
the  date  when  the  automobiles  involved  in  this 
charge  were  delivei'ed  into  the  custody  and  o\vner- 
ship  of  De  Bon,  in  that  De  Bon,  who  was  not  a 
veteran  and  who  desired  to  pui'chase  certain  surplus 
property  from  the  War  Assets  Administration,  con- 
S])ired  with  Hildebrand  to  secure  a — to  ])erpetrate 
a  fraud  on  the  United  States  by  securing  sur})lus 
property  in  a  way  that  was  not  authorized  under 
the  regulations  and  the  law,  to-^vit,  to  secure  pro])- 
erty  on  priorities  of  veterans  wiiich  he  was  not 
authoi'ized  to  receive. 

It  is  our  contention  that  Mr.  De  Bon  entered 
this  conspiracy  on  or  n))ou1  July  <S,  ir)4().  You  will 
recall  that  at  that  time  there  was  a  meeting  of  De 
Bon  and  Ilildebiand  at  30  Van  Ness  Avenue,  I  be- 
lieve it  was,  in  San  Francisco,  at  which  time  there 
was  being  offered  for  sale  certain  trucks,  among  [2] 
them  being  two  Chevrolet  ti'ucks,  and  three  White 
trucks.   The  testimonv  of  both  Mi-.  Ilildebrand  and 
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I  believe  the  defendant  De  Bon  is  that  he  was  there 
at  that  time  and  i)lace.  There  is  some  slight  dif- 
ference as  to  what  occurred  there,  but  it  seems  that 
De  Bon  was  there  to  get  certain  automobiles  if 
possible.  That  is  a  foregone  conclusion,  and  these 
two — the  surplus  property  covered  in  these  charges 
was  advertised  in  two  brochures,  one  Exhibit  No. 
11,  entitled,  "Veterans'  Trucks  Trailers  for  Sale 
June  25,  26,"  bearing  clearly  on  its  face  the  title 
"Veterans,"  and  which  sale  was  confined  exclu- 
sively to  veterans,  according  to  the  testimony  of 
the  War  Assets  Administration  officer  here. 

Now,  this  particular  sale,  as  I  stated,  had  been 
advertised  for  June  25  and  June  26,  1946,  and  Mr. 
De  Bon  entered  this  conspiracy,  I  claim,  on  July 
8,  1946. 

Now,  if  you  will  recall  the  testimony  of  the  War 
Assets  Administration  official,  Mr.  Chambers,  he 
stated  that  this  sale  had  been  completed,  but  there 
were  some  left-over  articles,  among  them  being 
these  two  Chevrolet  trucks,  and  that  they  could  be 
purchased  by  veterans  by  making  a  mail  order  ap- 
plication for  those  trucks.  Hildebrand  on  that  same 
day  did  make  a  mail  order  request  for  the  purchase 
of  these  two  trucks,  one,  as  he  states,  using  the 
preference  of  the  veteran,  Csaki,  and  the  other  us- 
ing the  preference  or  priority  of  his  owii. 

Now,  both  these  trucks  ultimately  reached  the 
hands  of  [3]  Mr.  De  Bon.  He  got  the  bill  of  sale 
for  them. 

During — at  the  same  time — but  before  I  go  on, 
I  want  to  mention  this,  that  some  confusion  has 
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resulted  between  the  rei'eieiice  sometimes  to  one 
Chevrolet  truck  and  at  others  to  two  Chevrolet 
trucks.  Now,  there  were  the  two,  one  ))urchased 
on  llildehrand's  priority  and  the  other  jnirchased, 
as  we  charge  on  Csaki's  priority;  and  we  have  in 
this  case  confined  ourselves  to  the  operations  be- 
tween Csaki,  Hildebrand,  and  DeBon.  There  may 
have  been  other  consi)iracies  here — 

Mr.  Tranuitolo:  Just  a  moment.  Your  Honor, 
I  object  to  that  statement  of  counsel  and  assign  it 
as  misconduct,  to  say  there  are  other  cons})iracies, 
because  there  is  a  case  in  point  just  recently  that 
you  must  confine  yourself  to  the  charge  in  this  in- 
dictment.   I  assign  the  remark  as  misconduct. 

The  Court;  I  instruct  the  jury  to  disregard  that 
phase  of  the  argument  of  Mr.  Bonsall  having  to  do 
with  other  alleged  conspiracies  than  the  one  charged 
in  this  case. 

Mr.  Bonsall:  What  I  had  in  mind,  ladies  and 
gentlemen,  was  to  confine  you  to  the  facts  in  this 
case,  the  one  Chevrolet  truck  and  the  three  White 
trucks,  and  not  to  consider  any  other  trucks  in 
relation  to  the  matter.  That  is  what  I  am  trying 
to  get  at. 

Now,  at  the  same  time  and  })lac('  Hildebrand  said 
he  had  a  further  conversation  witli  DeHon  regard- 
ing the  use  of  priorities  for  the  purchase  of  the 
three  White  trucks.  Those  White  trucks  [4]  were 
advertised  in  a  biochurcs  Government's  Exhibit  No. 
12,  ''Trucks  over  2%  tons  and  truck  tractors,"  be- 
ing advertised  by  the  War  Assets  Administration, 
and  the  dates  of  the  sale  a])])earing  on  the  adver- 
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tisement  state  that  these  trucks  were  availa])le  in 
the  following  order:  From  June  3rd  to  June  17th 
for  Federal  agencies ;  from  June  24th  to  July  12th, 
for  veterans  of  World  War  II. 

Now^,  Mr.  DeBon  says  there  were  several  trucks 
that  he  could  use  here  if  they  could  be  procured. 

Now,  mind  you,  the  sale  of  these  trucks  hadn't 
come  off  at  th(^  time  Mr.  DeBon  was  talking  in 
relation  to  these  trucks.  It  was  a  future  sale,  a 
sale  to  take  place  subsequently  to  July  12th,  and 
which  did  actually  take  place  on  July  24th  or  there- 
abouts. 

Now,  Mr.  Hildebrand  says  that  they  discussed 
these  three  trucks  and  this  Chevrolet,  and  in  the 
course  of  their  discussion  they  consulted  pamphlets 
similar  to  those  which  were  either  on  the  table  or 
brought  in  by  Mr.  DeBon,  and  that  thoy  looked  at 
the  exact  page  where  these  trucks  appeared  and 
obtained  the  tag  and  numbers  of  the  trucks,  and  put 
in  these  mail  order  requests  for  the  purchase  of  the 
property,  including  the  three  White  trucks. 

Now,  where  does  this  conspiracy  come  in?  All 
right,  we  have  here  Mr.  DeBon  desiring  to  get  some 
Government  property.  He  is  a  dealer  in  automo- 
biles. He  has  been  in  the  automobile  [5]  business 
up  in  Eureka  for  many  years.  He  states  that  he  is 
familiar  with  the  way  the  automobile  business  is 
conducted;  he  is  familiar  with  the  way  in  which 
War  Assets  property  is  purchased.  He  said  he  had 
a  tremendous  credit  with  the  War  Assets  Adminis- 
tration in  the  way  of  purchasing  property,  so  that 
he  was  familiar  with  the  way  in  which  this  prop- 
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crty  coiild  he  j)urcli;is('(l,  and  he  tlicrcroi'c  knew  tliat 
lu'  foiildirt  make  tlic  j)iircliasi'  of  this  Clicvrolot 
truck  in  the  tiiiio  and  iiianncr  in  wliicli  he  did,  tliat 
he  couldn't  make  the  purchase  of  Ihc  three  Wliite 
trucks  at  the  time  and  i?i  tlie  mamier  that  he  did. 
He  must  lia\c  icali/cd  that  lie  needed  some  prior- 
ities in  (»?(1(  r  to  purchase  this  property,  and,  by  the 
way,  it  seems  to  me  tliat  in  obtaininj!^  those  i)riorities 
he  kind  of  shot  tlie  ^\u\  on  other  dealers,  who  prob- 
ably didn't  avail  themselves  of  the  same  means  of 
making  these  purchases  as  the  defendant  DeBon. 

Well,  they  needed  some  j)rioiities,  and  where  were 
they  to  get  them  /  Well,  let's  see.  Along  about  De- 
cember 11,  1945,  Oscar  Csaki  had  made  an  applica- 
tion for  a  Veteran's  Ap])lication  to  Purchase  Surj)lus 
Property  from  War  Assets  Adjninistration.  That  is 
ill  evidence  here.  7t  is  significant  that  he  states  that 
no  property  was  i)urchased  on  that  a})i)lication,  that 
his  priorities  were  not  used.  Why  wasn't  it  used? 
Ilildebrand  says  that  Csaki  told  him  that  he  had 
no  use  for  the  property  in  subsequent  ai)plications. 
He  didn't  use  the  first  one,  not  a  single  item.  The 
second  one,  according  to  the  testimony,  [(>]  Csaki 
said,  **I  don't  think  we  better  make  this  a])})lication. 
I  have  no  use  for  the  ])r()perty.  1  am  not  in  busi- 
ness. In  fact,  it  may  get  us  in  tiouhlc."  Both 
ITilde])rand  and  Csaki  testified  to  that  in  substance. 

Well,  along  about  th(»  23rd  of  March  194— the 
27th  of  March,  1946,  Hildebi-and  ])re])ared  a  rcniuest 
to  purchase  surplus  projx'rty  for  Csaki.  Part  of 
that  application  was  filled  in  by  Ilildebrand,  ac- 
cording to  the  testimony,  and  the  other  part  by 
Csaki.     In    fact,  all   the  essential  jKirts  were  filled 
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in  by  Hildebrand,  who  stated  just  what  property 
they  wanted.  Csaki  signed  it  and  took  it  over  to  the 
certifying  officer,  received  his  priorities,  some  pink 
slips,  a  i)ink  slip  for  each  article  that  authorized 
him  to  buy  each  article  if  available  and  he  wanted 
it;  and  what  does  he  do  with  those  pink  slips'?  He 
puts  those  pink  slips  in  the  possession  of  Hilde- 
brand. Hildebrand  had  those  pink  slips  at  the  time 
DeBon  was  v^th  him  there  and  at  the  time  he  says 
they  consulted  that  catalogue  on  the  8th  day  of 
July,  1946. 

Now,  the  conspiracy  works  this  way:  They  need 
Csaki 's  priorities.  Hildebrand  said  these  priorities 
of  his  own  had  been  exhausted,  or  he  couldn't  use 
them  for  some  reason,  and  he  needed  priorities. 
They  needed  Mr.  Hildebrand  as  the  engineer  of  the 
scheme,  and  the  transition  is  this  way,  from  Csaki 
to  Hildebrand,  from  Hildebrand  to  DeBon. 

Now,  having  in  mind  that  we  start  with  this 
premise,  [7]  that  the  i:)riorities  are  there,  the  cata- 
logs are  there,  the  possibility  of  the  selection  of 
these  articles  by  DeBon,  we  conclude  with  this  fact, 
that  the  property  DeBon  wanted  to  get  into  his 
possession  after  their  sales,  isn't  it  fair  to  assume 
that  when  he  discussed  this  matter  with  Hildebrand 
he  said,  ''I  want  this  item;  I  want  that  item;"  or 
do  you  suppose  he  left  it  up  to  Hildebrand  to  pick 
out  any  old  item  and  send  it  to  him?  No,  one  of 
the  significant  things  is  that  those  trucks  got  into 
his  possession.  He  didn't  say,  ''These  are  not  the 
ones  I  wanted,"  but  he  took  them  all  without  com- 
plaint. 
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Now,  whon  ho  took  title  to  these  trucks,  wiiat  kind 
of  (lociuiients  (lid  he  ^et  {  What  kind  of  doeunients 
did  he  ^et  ?  I  said  I  would  keep  to  the  four  trucks 
in  question,  so  I  am  only  going:  to  refer  to  the  docu- 
ments on  the  four  trucks.  In  each  case  he  ^ot  a 
bill  of  sale  from  Csaki  to  himself.  When  he  took  these 
hills  of  sale,  there  is  nothing  to  indicate  that  he 
made  any  complaint  or  asked  how  he  was  taking 
title  from  Csaki  when  he  had  been  dealini::  with 
Hildebrand. 

Now,  on  the  occasion  when  he  took  title  to  the  three 
trucks,  we  have  these  pooj^le  j)]'esent  at  that  time: 
Csaki,  Hildebrand  and  DeBon.  DeBon  was  present 
and  saw  the  transfer  of  all  these  i)apers  transfering 
the  title  into  his  name,  executed  almost  instantane- 
ously, simultaneously.  Now,  you  say,  "Is  there  any 
money  angle  involved  here?^'  There  are  so  many  dif- 
ferent angles  from  which  we  can  discuss  this  case.  Is 
there  any  money  angle  involved  here?  Yes,  there  is, 
Hildebrand  testifies  that  on  the  two  Chevi-olet 
trucks,  only  one  of  which  I  am  s])eaking  about,  he 
received  $50,  $50  on  each,  and  that  was  the  agree- 
ment with  DeBon,  that  he  would  be  paid  that  money. 
Hildebrand  testifies  that  when  he  saw  DeBon  on 
July  8,  1946,  DeBon  agreed  to  pay  him  $200  for  each 
truck  that  he  was  able  to  get  him,  each  White  truck. 

Now,  you  will  bear  in  mind  that  the  request  to 
purchase  went  in  for  lunnber  of  trucks  as  might 
be  allocated.  They  didn't  know  how  many  they 
would  get,  but  they  got  three,  and  he  was  paid  for 
those  three  trucks. 

When  was  payment  made?   Payment  was  made, 
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of  course,  when  the  title  to  the  trucks  was  placed 
in  DcBon,  the  payment  for  the  Chevrolet  trucks 
l)eing  made,  I  believe,  on  July  9,  1946.  Hildebrand 
testified  that  he  received  the  $50,  and  that  he  paid 
of  that  sum  some  $20  or  $25  to  Csaki. 

The  $200  which  was  to  be  paid  for  each  of  the 
three  White  trucks  by  DeBon  was  not  paid  in  full, 
according  to  Hildebrand 's  testimony.  Hildebrand 
says  that  he  only  received  $400.  That  $400  was  in 
cash,  quite  a  large  amount  of  money  to  be  repre- 
sented in  a  cash  transaction  of  this  kind,  but  he  says 
it  was  in  cash,  and  was  paid  to  him  in  an  auto- 
mobile after  the  title  to  these  cars  had  been  trans- 
ferred to  DeBon,  or  while  they  were  in  the  course  of 
transfer.  It  is  strange  indeed  that  the  final  pay- 
ment for  the  three  White  trucks  was  represented 
[9]  by  three  cashier's  checks,  all  dated  July  24, 
1946,  and  in  sequence,  serial  numbers  2818881 — 
Well,    it    starts    with    80—2818880,    2818881,    and 

2818882,  and  that  following  that  and  on  the  same 
date  there  is  a  cashier's  check  dated,  or  numbered, 

2818883,  the  next  number,  for  |500,  made  payable 
to  the  order  of  the  defendant  Ed  DeBon,  and  en- 
dorsed ''Paid" — endorsed  by  DeBon  and  paid  July 
24,  1946.  Why  did  he  draw  this  cheek,  this  cashier's 
check,  payable  to  himself,  for  $500,  on  the  same  day, 
unless  he  had  some  particular  use  for  that  $500? 
Isn't  it  fair  to  assume  that  this — if  this  was  a 
legitimate  transaction — I  am  now  referring  to  the 
handling  of  the  payment  of  this  $400  to  Hildebrand 
— if  this  was  a  bona  fide  transaction,  that  the  pay- 
ment of  that  large  amount  would  have  been  made 
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by  a  check  of  sonic  kind  made  payable  directly  to 
Ilildebrand.  Here  is  a  man  engaged  in  business; 
he  keeps  books  and  records.  T  doubt  very  much  if 
he  is  contimially  j)aying  out  $5{)()  in  cash  without 
getting  a  receipt,  or  paying  it  by  check,  or  some- 
thing. 

Gentlemen,  T  believe  this  check — and  DeBon  says 
so — was  used  to  get  the  $500  or  $400  to  b»*  paid  to 
Ilildebrand  that  day.  He  went  out  of  his  way  to  get 
this  check.  He  did.  not  want  it  to  appear,  in  other 
words,  that  he  was  paying  this  money  to  Mr.  Hilde- 
brand,  so  he  had  this  check  to  account  for  it,  and  got 
the  money  himself  and  passed  it  on.  It  would  have 
been  just  as  easy  to  pay  by  check  or  to  have  re- 
ceived a  receipt. 

Now,  while  we  are  on  this  money  subject,  there 
seems  to  be  [10]  some  discrepancy  about  the  amomit 
of  money  involved.  Of  the  $400  covering  the  pur- 
chase of  the  last  three  trucks  on  these  priorities,  ac- 
cording to  Hildebrand  and  Csaki,  about  $120  was 
paid  to  him,  all  those  payments  in  cash,  none  of 
them  by  check.  Now,  do  you  su]ipose  that  Mr. 
DeBon  paid  the  $570  or  $580  that  he  says  he  did 
for  these  trucks?  I  don't  know  whether  he  did  or 
not.  He  testifies  that  he  paid  $580.  He  testifies  that 
he  paid  a  large  sum  of  money;  he  testifies  that  he 
paid  a  large  sum  of  money,  whether  we  take  it  as 
$580  or  $400.  He  testifies  also,  I  believe,  that  there 
was  a  check  of  $150.  Hildebrand  says  there  was  no 
check.  I  doubt  if  there  was  a  check,  because  there 
seems  to  be  a  studied  ])lan  to  avoid  any  check,  but 
he  says  there  was  a  check. 
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I  was  very  much  interested  in  the*  testimony  of 
Mr.  DeBon  on  the  stand.  He  testified  tliat  lie  had 
paid  this  $580  in  cash.  He  says  he  carried  a  lar^e 
amount  of  cash  with  him  and  therefore  he  paid  it 
in  cash,  but  if  my  theory  is  correct,  with  all  the 
money  he  was  carrying  around,  he  went  out  of  his 
way  to  get  a  check  and  then  used  the  cash  for  the 
payment;  but  I  asked  DeBon  about  certain  state- 
ments that  he  made  to  an  agent  of  the  FBI  along 
in  February,  1947.  While  he  was  on  the  stand  I 
asked  him  if  he  recognized  it — recognized  the  agent, 
and  he  said  he  did.  I  then  asked  him  if  he  hadn't 
made  the  statement  to  this  agent  that  he  hadn't 
paid  anything  at  all  to  these  men  for  these  trucks, 
and  he  said,  ^'No,  I  said  that  I  paid  [11]  them  some 
small  amount  for  their  expenses  in  going  to  examine 
these  trucks,  that  these  trucks  were  at  Stockton 
and  Sacramento,  and  I  paid  them  not  exceeding 
$150  in  all."  At  first  I  think  he  said  a  hundred 
dollars.  And  he  said  further  that  he  thought  he 
bought  two  of  those  trucks  from  Csaki  and  two  from 
Hildebrand.  He  told  the  agent — I  don't  know 
whether  he  told  the  truth  or  not — that  he  met  Csaki 
in  a  restaurant  early  in  the  spring  of  1946,  and  that 
he  met  Hildebrand  at  a  ser^Tice  station  in  the  spring 
of  1946.  Of  course,  I  don't  know  whether  that  is 
true,  or  not. 

Now,  we  examine  the  whole  transaction.  It  shows 
an  intent  on  the  part  of  Mr.  DeBon  to  get  some 
property  that  he  wasn't  entitled  to,  using — and 
there  must  be  a  pre-arranged  agreement  between 
the  people.   Now,  that  agreement  doesn't  have  to  be 
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on  the  form  of  writing.  I  think  liis  Honor  will  tell 
you  you  can  spell  out  that  agreement  from  the  facts 
in  the  case,  in  otlier  words,  by  wliat  tlie  i)e()])le  did. 
In  other  words,  in  tliis  whole  case  I  think  the  axiom, 
"Actions  s])eak  louder  than  words"  is  very  ap- 
plicable. 

Now,  the  second  and  tliird  counts  deal  with  the 
substantive  offense  of  fraud.  The  second  count 
charges  that  on  July  4,  1946,  as  far  as  DeHon  is 
concerned,  that  he  caused  to  be  executed  a  request 
for  a  priority  in  the  name  of  Csaki  to  be  used  for 
the  purchase  of  automobiles  from  the  War  Assets 
Administration  or  the  War  Assets  Corporation,  in- 
tending all  the  time  that  he  was  [12]  to  get  title  to 
that  property.  That  particular  property  was  the 
one  Chevrolet  that  is  mentioned  in  the  second  count. 

The  third  count  charges  the  same  facts,  l)Ut  re- 
lating to  the  three  White  trucks.  In  other  words 
we  charge  that  Mr.  DeBon,  with  the  intent  to  de- 
fraud the  United  States,  secured  or  caused  to  be 
executed  this  request,  or  aided  or  instigated  the 
execution  of  this  form,  requesting  the  i:)urchase  of 
these  three  White  trucks  in  the  name  of  Csaki,  in- 
tending all  the  time  that  Csaki  was  not  to  be  the 
purchaser,  but  himself. 

I  again  call  your  attention  and  in^ite  your  atten- 
tion to  the  fact  that  on  July  8th  the  sale  had  not 
occurred.  It  was  a  future  sale,  llildebrand  didn't 
have  the  property  at  that  time,  and  when  title  was 
passed,  it  was  a  simultaneous  transaction. 

Just  in  closing  and  passing  along,  1  was  im- 
pressed with  the  testimony  of  the  Agent  Dillon.  It 
seems  to  me  to  be  frank,  direct,  positive,  time  and 
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place,  who  was  present,  what  time  of  day  it  was, 
just  exactly  as  to  what  was  said,  and  I  was  })ar- 
ticulaiiy  impressed  with  the  fact,  with  his  testi- 
mony as  to  how  the  statements  of  Mr.  Delion 
changed. 

Before  I  go  on,  it  was  significant  that  he  wasn't 
anxious  to  make  a  statement  at  all,  but  the  agent 
comes  in  and  tells  him  he  is  making  an  investiga- 
tion of  this  and  he  would  like  to  see  his  books  and 
records.  Well,  ordinarily  when  a  business  man  is 
approached  by  an  agency  of  the  Government,  he 
doesn't  object  if  everything  is  all  right  to  making 
any  statement.  [13]  I  think  many  of  us  have  made 
statements  at  one  time  or  another  for  the  Govern- 
ment. We  didn't  have  to  make  them,  it  is  true,  ])ut 
when  everything  is  all  right  we  are  usually  willing 
to  make  them.  But  here  is  Mr.  DeBon  saying  at 
first,  ^'I  paid  nothing  to  these  men;"  then  saying, 
"I  paid  their  expenses";  then  saying  that  he  didn't 
in  any  event  pay  more  than  $150,  when  all — when 
on  the  stand  himself  he  testified  positively  that  he 
had  paid  the  sum  of  $580  for  these  cars. 

Now,  you  may  regard  Mr.  DeBon  as  a  truthful 
man.  You  heard  what  he  said.  You  saw  his  de- 
meanor.  You  have  heard  all  the  facts  in  the  case. 

I  didn't  intend  to  talk  as  long  as  I  have,  but  time 
does  pass  so  rapidly — you  heard  all  the  facts;  you 
heard  the  scheme  of  operations;  you  are  business- 
men and  women  and  of  good  judgment.  Knowing 
these  facts,  I  wdll  leave  our  case  in  your  hands  as 
far  as  the  opening  is  concerned. 

[Endorsed] :  Filed  April  9,  1948.  [14] 
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[Endorsed]:  No.  11841.  United  States  Circuit 
Court  of  Aj)j)oal.s  for  tlie  Ninth  Circuit.  Ed  De  Bon, 
A|)])ellant,  vs.  United  vStates  of  America,  Appellee. 
8uj)plc'niental  Transcript  of  Record.  Upon  Appeal 
from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern  Division. 

Filed  June  10,  1948. 

/s/  PAUL  P.  O'DRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11841 

ED  DE  BON, 

Appellant, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STIPULATION  AND  ORDER  THAT  OMITTED 
PART  OF  RECORD,  REQUIRED  BY  PRAE- 
CIPE, BE  ADDED  TO  PRINTED  TRAN- 
SCRIPT OF  RECORD 

Whereas  the  stipulation  and  praecipe  filed  in  the 
court  below  on  Jan.  12,  1948,  (R.27-28)  required  the 
inclusion    in    tlic    transcript    of   record  on   appeal 


United  States  of  A merica  237 

herein  the  reporter's  transcript  of  the  prosecution's 
Oldening  statement  to  the  jury,  and,  whereas  by 
inadvertence,  the  same  was  omitted  from  the  j)rinted 
record  herein, 

It  is  stipulated  that  the  same  may  be  printed  and 
added  to  the  said  transcript  of  record  on  appeal. 

Dated  June  3,  1948. 

/s/  FRANK  J.  HENNESSY, 

U.  S.  Attorney, 
Attorney  for  Apjjellee. 

/s/  CHAUNCEY  TRAMUTOLO, 
Attorney  for  Appellant. 

So  Ordered:  June  3,  1948. 

/s/  FRANCIS  K.  GARRECHT, 

United  States  Circuit  Judge 
Presiding. 

[Endorsed]  :  Filed  June  3, 1948.  Paul  P.  O'Brien, 
Clerk. 
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In  the  Southern  Division  of  the  United  States 
J)istrict  Court  for  the  Northern  District  of 
California 

Before  Honorable  George  B.  Harris,  Judge. 
No.  30881-H 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
ED  DeBON, 

Defendant. 

Tuesday,  July  29,  1947 

Appearances:  For  the  United  States:  Edgar 
Bonsall,  Esq.,  Assistant  United  States  Attorney. 
For  the  Defendant  Chauncey  Tramutolo,  Esq.,  [1*] 


•  Page  numbering   appearing   at   foot    of    page   of   original 
certified  Reporter's  Transcript. 
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FRANK  A.  CHAMBERS 

OalU'd  as  a  witness  on  behalf  of  the  United  States, 
swuni. 

Thv  Clerk:  Q.  Will  you  state  your  full  name 
to  the  Court  and  jury? 

Tho  Witness:     Frank  A.  Chambers. 

Direct  Examination 

Mr.  Honsall:  Q.  What  is  your  occupation,  Mr. 
Chambers? 

A.  1  am  Chief  of  the  Veterans  Branch  of  the 
Priorities  Division  of  the  War  Assets  Administra- 
tion. 

Q.  Were  you  formerly  employed  by  tlic  War 
Assets  Corporation?  A.     I  was. 

Q.  Thi  War  Assets  Corporation  is  nov.  the 
War  Assets  Administration,  is  that  so? 

A.     That's  correct. 

Q.     When  did  that  change  take  place? 

A.  That  change  took  place,  I  believe,  on  March 
the  26th,  194(). 

Q.  How  long  had  you  been  in  the  employ  of  the 
AVaj-  Assets  Corporation. 

A.  Well,  from  its  inception.  The  War  Assets 
Cori)oration  was  the  predecessor  to  the  War  Assets 
\dniinistrati(m,  and  prior  to  that  the  Smaller  War 
Plants  Corporation  was  the  predecessor  to  that.  I 
was  with  file  agency  from  January  lf)4f)  to  the 
present  time. 

Q.     What  are  your  duties? 

A.  As  Chief  of  the  Veterans  Division,  1  am 
n'sjmnsible  for  the  [2]  regulations,  the  administra- 
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tion  of  priorities,  the  issuance  of  priorities  to  vet- 
erans. 

Q.  Would  that  include  the  issuance  of  priorities 
to  veterans  for  motor  vehicles? 

A.     That  would  include  that,  yes,  sir. 

Q.  Now,  will  you  explain  to  the  Court  and  jury 
what  you  mean  by  veterans'  priorities? 

A.  Well,  Congress,  when  the  Surplus  Property 
Act  was  passed,  extended  to  veterans  of  World 
War  II  a  special  privilege  for  the  purchase  of 
surplus  commodities.  This  privilege  or  priority  was 
extended  to  other  special  groups  also,  and  a  system 
«)f  priorities  or  sequence  of  priorities  was  estab- 
lished by  Congress  when  the  Act  was  passed. 

Q.  Will  you  explain  that  sequence  of  priorities 
in  so  far  as  this  related  to  veterans  of  World  War 
TI? 

A.  Well,  the  veterans  of  World  War  II  are 
extended  a  priority  sequence  in  No.  2  ])lace.  They 
are  preceded  only  by  the  Federal  Government.  The 
Federal  (rovernment  has  the  top  priority.  The 
veterans  of  World  War  II  are  in  second  place  in 
the  purchase  of  surplus  commodities. 

Q.  Will  you  state  to  the  Court  and  jury  what 
advantages  there  are  to  the  holders  of  veterans' 
priorities  under  that  priority  system? 

Mr.  Tramutolo:  Just  a  moment.  To  whi^^h  we 
object,  if  your  Honor  please,  that  it  is  interpreta- 
tion by  an  administrative  [3]  officer.  That  is  a 
matter  of  law. 

The  Court:     Sustained. 
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Mr.  Bonsall:    Withdraw  it. 

The  Court:     Objection  sustained. 

Mr.  Bonsall:  Q.  Will  you  explain  the  method 
by  which  veterans  obtain  priorities,  the  mechanical 
]:)rocedure  they  go  through  to  obtain  a  priority? 

A.  A  veteran,  in  order  to  secure  a  priority, 
must  make  formal  application.  That  application 
form  is  form  No.  66.  On  this  application  the  vet- 
eran must  show  the  nature — 

Mr.  Tramutolo:  Just  a  moment,  Mr.  Chambers. 
If  your  Honor  please,  that  calls  for  interpretation 
of  the  docimient  itself. 

The  Court:  This  is  merely  a  procedural  out- 
line. The  witness  may  testify  to  the  procedure. 

Mr.  Tramutolo:  I  will  withdraw  the  objection 
if  that  is  the  purpose. 

Mr.  Bonsall:    Q.     Proceed  with  your  reply. 

A.  The  veteran  must  make  application  on  form 
(56,  in  which  he  outlines  the  nature  of  his  business 
and  the  commodities  and  dollar  amount  of  surplus 
he  requests.  That  application  then  is  turned  over 
or  taken  by  him  to  an  interviewer,  who  screens 
the  a})i)lication  and  also  checks  w^hen  the  veteran 
on  some  proof  that  the  applicant  or  that  the  man 
requesting  the  surplus  is  a  veteran  of  World  War 
11.  He  looks  at  discharge  papers  or  any  other  [4] 
required  proof.  He  ascertains  ])rimarily  that  the 
items  requested  are  necessary  in  the  particular 
type  iHisiness  and  that  the  amount  requested  is 
commensurate  with  the  size  of  the  enterprise,  and 
required  by  regulations.  If  found  a]^provable.  the 
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interviewer  will  approve  such  application.  It  is 
then  turned  over  to  typists,  where  form  63,  or  the 
pink  slip,  is  issued  to  the  veteran.  This  form  63 
or  pink  slip  the  veteran  retains  in  his  possession, 
and  it  is  his  proof  and  indication  that  he  has  met 
the  qualification  for  veterans'  priority. 

Q.  Now,  you  have  different  types  of  sales,  have 
you  not?  A.     That's  correct. 

Q.    What  different  types  of  sales  do  you  hold? 

A.  Well,  in  general,  there  are  two  major  types 
of  sales.  There  is  the  type  sale  that  is  extended  to 
all  priority  holders  in  sequence.  That  is  tlie  sale 
where  material  is  offered  and  specific  dates  set  for 
all  priority  purchases.  That  would  include  the  Fed- 
eral Government,  the  AVorld  War  IT  veterans,  the 
IvFC,  Small  Business ;  then  you  have  the  State  and 
Counties  and  municipalities,  non-profit  institutions 
and  subsequently  that  material  will  be  offered  to 
the  general  public  if  there  is  any  residue. 

Q.  Well,  you  had  two  types  of  sales  as  regards 
point  of  time,  did  you  not? 

A.     That's  correct. 

Q.    What  are  those  two  types  of  sales?  [5] 

A.  Well,  there  is  generally  the  sale  to  priority 
holders  as  outlined,  and  the  other  sale  would  be 
the  so-called  set-aside  sale.  That  would  be  the  sale 
only  to  veterans  of  World  War  11. 

Q.  As  an  employee  of  the  War  Assets  Adminis- 
tration, do  you  have  the  joint  custody  of  their 
records?  A.     I  do. 

Q.    You  were  asked  to  produce  here  today  the 
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record  of  the  sale  of  a  Chevrolet  truck  to  Oscar 

Csaki.  Do  you  have  that  record  with  you? 

A.     I  believe  I  do. 

Q.  Are  all  of  the  papers  in  relation  to  this  sale 
of  the  Chevrolet  truck  to  Oscar  Csaki  contained  in 
that  jiarticular  folder? 

A.  I  have  in  a  folder — I  have  the  papers  of  the 
consummation  of  the  sale,  but  in  conjimction  I  also 
liave  the  preceding  docmnents  of  the  application. 

Q.  What  1  mean  to  say,  do  you  have  two  sep- 
arate folders,  one  for  three  White  trucks  sold  to 
Mv.   Csaki?  A.     That's  correct. 

Q.     And  one  for  the  Chevrolet? 

A.     That's  correct. 

Q.  Now,  what  documents  appear  in  this  folder 
re,e:ardin2:  the  sale  of  the  Chevrolet  to  Mr.  Csaki? 
AVill  you  c^ive  them  in  their  order? 

A.  Well,  certification  bavins:  been  obtained,  the 
vet(rran  Csaki  [6]  made  out  a  mail  order  request 
for  sur])lus  property  dated  July  thr  <Sth  for  one 
Chevrolet  truck. 

O.  T  notice  that  this  is  form  WAASF29,  dated 
,Iuly  8,  1946,  and  is  addressed  to  the  Chief,  A^4er- 
ans  Preference  Unit,  War  Assets  Administration, 
1540  Market  Street,  San  Francisco  2,  California. 
"11  available,  I  desire  to  purchase:  1.  Indicate 
number,  the  items  listed  below  in  order  of  my 
pvcference  and  offered  at  sale  number  45378,  whose 
sale  date  is"— July,  is  that?,  25,  1948— or  ^s  that 
June?  A.     That  is  June. 

Q.     Can  you  identify  that  sah'  number  45378? 
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A.  I  think  I  have  the  original  brochure  here  of 
sale  45378,  which  is  a  sale  of  trucks  and  trailers,  a 
set-aside  of  trucks  and  trailers,  that  began  on  June 
25. 

Q.  And  was  limited  to  veterans  only,  is  that 
cori'ect?  A.     That's  correct. 

Q.  I  notice  further  here  the  joint  sequence  War 
A  A  Declaration  No.  CRO,  file  number  56296;  what 
does  that  represent? 

A.  That  represents  the  specific  vehicle  as  lasted 
in  the  catalogue. 

Q.     Have  you  located  it  in  the  catalogue? 

A.     The  tag  number  here  is  No.  81. 

Q.  Tag  No.  81,  item  No.  289,  page  No.  26,  price 
$1,125.96. 

A.  What  is  the  item  number?  Item  No.  289 ?81. 
tag  nmnber  81,  1942  4x4  model  G7013,  ton  and  a 
half  Chevrolet.  [7] 

Q.     I  notice  here  the  name  of — 

A.  This  is  a  residual  item,  it  wasn't  entered  at 
the  time  of  the  original  allegation. 

Mr.  Tramutolo:  Now,  then,  if  your  Honor 
please,  if  that  is  not  the  original  and  there  are  any 
notations  on  there — 

The  Court:     You  mentioned  one  residual   item? 

The  Witness:  This  item  was  a  residual  item 
that  was  bought  after  the  sale  was  opened  and  the 
original  allocation  made.  A  set-aside  sale  is  only 
to  veterans  on  a  specific  date.  On  the  orders  re- 
ceived on  that  date  the  allocation  is  made  and  any 
residual  is  retained  by  the  Section,  the  Automotive 
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Section,  and  sold  over  the  counter  to  any  qualified 

World  War  II  veteran. 

Mr.  lioiisall:  Q.  Sold  from  the  cataloc^ue  by 
idoT'tification  as  to  catalogue  tag  number  and  pape? 

A.     That's  right. 

The  Court:     Objection  overruled. 

Mr.  Bonsall:  ''I  hereby  certify  that  1  have  per- 
sonally inspected  the  aforesaid  items  as  listed  and 
understand  that  all  purchases  are  on  'as  is  and 
where  is'  basis  without  recourse.  I  am  prepared  to 
))iake  payment  upon  notification  of  award  and  re- 
•juest  for  payment." 

It  i)ur})orted  to  be  signed  by  one  Oscar  Csaki  by 
»].  8.  H.,  I  guess  it  is. 

0-     Vou  don't  know  that  signature,  of  course? 

A.     I  do  not. 

Q.  Now,  1  notice  at  the  bottom  of  this  form 
S8r)617,  C28617;  do  those  numerals  have  any  sicrni- 
iicance? 

A.     1  am  not  aware  of  their  significance. 

Mr.  Bonsall :  All  right.  Down  in  the  lefthand 
corner,  ''Oscar  Csaki,  75  Roderick  Street,  San 
Francisco."  I  ask  that  this  be  marked  for  identi- 
fication. 

The  Court:  So  ordered.  Government's  No.  1  foi* 
identification. 

(rentlemon.  wo  have  reached  the  noon  hour.  We 
will  take  the  noon  adjournment  prom[)tly  at  12:00 
o'clock  and  reassemble  prom])tly  at  2:00  o'clock. 
!t  may  be  duiing  the  noon  hour  vou  can.  with  re- 
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spect  to  documentary  proof,  £^o  over  these  matters 

if  so  advised,  Mr.  Bonsall. 

Mr.  Tramutolo:  And  stipulate  what  may  be  in- 
troduced  I  will  be  very  glad  to  do  that. 

The  Court:  And  disputed  items,  we  will  hear 
them  out. 

Mr.  Tramutolo:  I  am  entirely  in  accord  with 
that. 

The  Court:  Perhaps  we  can  eliminate  about  half 
our  trial  time. 

Ladies  and  gentlemen  of  the  jury,  we  are  about 
to  adjourn  for  the  noon  recess.  Please  bear  in  mind 
the  usual  admonition  of  the  Court  not  to  discuss 
this  case  among  yourselves  or  suffer  or  permit  any- 
one to  discuss  it  with  you  until  it  is  finally  sub- 
mitted to  you. 

We  will  now  take  the  noon  recess.   [9] 

Afternoon  Session 
Tuesday,  July  29,  1947—2:00 

The  Clerk:  United  States  of  America  vs.  Ed 
TJeBon,  on  trial. 

Mr.  Tramutolo:    Ready,  your  Honor. 

Mr.  Bonsall:    Ready,  your  Honor. 

The  Court:  You  may  proceed,  gentlemen.  It  is 
stipulated  the  jurors  are  all  present? 

Mr.  Bonsall:     So  stipulated. 

Mr.  Tramutolo:     Yes,  your  Honor. 

The  Court:    Proceed. 

Mr.  Bonsall:    Mr.  Chambers. 

The  Court:  Have  you  narrowed  the  exhibits  to  a 
point  where  we  can  save  time? 
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Mr.  Honsall:  I  think  so,  your  Honor.  I  will 
liavo  to  have  thoni  idontified,  of  coui-so.  I  think  we 
stiimlatcd  to  what  exhibits  could  be  introduced.  If 
J  a  Ml  in  ei  ror,  counsel  will  correct  me. 

'I'he  Clerk:  The  witness  on  the  stand  is  Frank 
A.  Ohanibei-s,  previously  sworn. 

Mr.  Jionsall:  Could  we  have  a  stipulation,  Mr. 
Tramutolo,  that  the  records  of  the  Chevrolet  truck 
now  in  possession  of  this  witness  relate  to  the 
tiuck  ehai'^ed  in  the  indictment? 

Ml'.  Tranmtolo:  Well,  if  you  say  they  do,  1  will 
sti])nhite. 

■^[r.  Bonsall:  Well,  they  do.  Will  you  so  stipu- 
late? [10]  Will  you  further  sti])ulate  that  the  rec- 
ords in  the  possession  of  this  witness  as  to  the 
three  White  trucks  relate  to  the  three  White  trucks 
the  subject  of  this  indictment? 

Mr.  Ti'Minutolo:  Tf  the  witness  testifies  that  is  so, 
I    will   so  sti])ulate,  your  Honor. 

I  take  it  you  would,  Mr.  Chambers? 

The  Witness:     That  is  correct. 

Mr.  'I'ramutolo:     I  will  so  stipulate. 

Mr.  Bonsall :  Q.  Mr.  Chambers,  you  have  the 
folder  relatinc:  to  the  Chevrolet  truck  purchased  by 
Mr.  Csaki ;  will  you  identify  the  records  in  that 
folder  in  their  order? 

A.     Well,  the  remaining  documents — 

Q.     No.  1  has  been  introduced. 

A.  Introduced,  it  was  the  offer  to  purchase  by 
the  veteran. 

Q.     An  oifer  to  purchase? 
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A.  The  oft'er  to  purchase  when  acceptable,  puts 
the  machinery  in  operation  that  creates  an  invoice 
that  is  typed  identifying  the  specific  truck.  This 
invoice  or  sales  document  was  made  out  on  July  8, 
1946  and  refers  to  a  ton  and  a  half  Chevrolet 
truck.  It  is  described  in  the  document.  T'bis  was 
also  paid  for  on  July  9,  1946.  Payment  was  made 
to  the  cashier  in  the  Regional  Office  of  the  War 
Assets  Administration. 

Q.  Is  there  an  endorsement  on  the  back  of  that 
form? 

A.  There  is  an  endorsement  here  showing  that 
the  item  was  purchased  under  veterans'  preference, 
it  is  so  stipulated,  as  [11]  signed  Oscar  Csaki. 

Mr.  Bonsall:  I  ask  that  this  be  marked  nt  this 
time  for  identification  as  the  exhibit  next  in  order. 

The  Court:    So  ordered. 

The  Clerk:  Government's  Exhibit  No.  2  for 
identification. 

(Thereupon  the  form  in  question  was  marked 
United  States  Exhibit  No.  2  for  identification.) 

The  Witness:  I  have  another  document  here 
which  is  a  copy  of  the  original  sales  invoice  just 
submitted.  This  copy  is  the  blue  copy,  or  sales 
copy,  which  is  turned  over  to  the  veteran  at  the 
time  of  the  purchase  and  enables  him  to  secure  the 
property  at  the  place  at  which  the  property  is 
located,  and  it  is  surrendered  to  the  custodian  at 
the  place. 

Mr.  Bonsall:  Q.  Does  that  relate  to  the  same 
truck  as  the  preceding  documents? 
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A.     It.  does. 

Mr.  Bonsall:  1  ask  that  this  be  marked  for 
ideiifificatioii  as  Government's  exhibit  next  in  or- 
der. 

The  Court:     So  ordered. 

The  Clerk:  Government's  Exhibit  3  for  identi- 
fication. 

(Thereupon  the  blue  copy  of  sales  invoice  in 
question  was  marked  United  States  Exhibit 
No.  3  for  identification.) 

The  Witness:  The  remaining-  documents  per- 
taining to  the  Chevrolet  ton  and  a  half  is  a  copy 
of  the  bill  of  sale  issued  to  Oscar  Csaki  f'«r  the 
purchase  of  that.  [12] 

Mr.  Bonsall:  Q.  Does  that  show  motor  number 
and  description  of  the  truck?  A.     It  does. 

Q.     What  is  the  motor  number? 

A.  Chevrolet  name  en,[!:ine  "BV4<S8492,  serial 
number  9E22-4254.  Body  type,  serial  E5,  Gunnery 
trainer,  manufactured  in  the  year  1942,  model  No. 
G7013. 

Q.     And  what  is  the  date  of  that  bill  of  sale? 

A.     Ft  was  signed  July  8,  1946. 

Mr.  Bonsall :  T  ask  that  this  he  marked  in  evi- 
dfMu-c  as  Crovcrnment's  exhibit  U>y  identification. 

The  Court:    So  ordered. 

The  ChM-k:  Government's  Exhibit  4  for  identi- 
fiontion. 

(The  bill  of  sale  in  question  was  thereupon 
maikcd  Government's  Exhibit  No.  4  for  iden- 
tification.) 
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Mr.  Bonsall:  Q.  Mr.  Chambers,  have  you  a 
foldei  relating  to  the  purchase  of  three  White 
Trucks  by  a  man  by  the  name  of  Csaki? 

A.     I  have. 

Q.     Do  you  have  that  folder?  A.     I  do. 

Q.  What  documents  are  in  that  folder  relating 
to  the  sale  of  these  three  trucks? 

A.  Mail  order  request  for  the  purchase  of  sur- 
plus property,  form  SF29,  date  7-8— July  8,  1946, 
relates  to  sale  No.  [13]  45468,  which  sale  date  was 
July  12.  It  was  a  request  for  three  trucks  and  was 
signed  by  Oscar  Csaki. 

Q.  Can  you  identify  this  particular  sale,  sale 
No,  45468  on  July  the  12th? 

A.  I  have  the  catalogue  or  brochure  for  sale 
munber  45468  here  in  my  possession. 

Q.  And  can  you  find  the  three  trucks.  War 
Assets  Administration  16,300,  16,301,  and  type  No. 
614 — 617 — and  540  in  that  brochure? 

A.     Type  No.  614,  617  and  540,  I  can. 

Mr.  Bonsall:  I  ask  that  this  be  marked  Govern- 
ment's Exhibit  next  in  order  for  identification. 

The  Court:     So  ordered. 

The  Clerk:  Government's  Exhibit  No.  5  for 
identification. 

(Catalogue  for  sale  number  45468  referred 
to  was  thereupon  marked  Government's  Ex- 
hibit No.  5  for  identification.) 

The  Court:  AVhat  are  the  documents  you  have 
in  addition  supplemental  to  that? 

The  Witness:    In  addition  to  the  request  for  the 
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inirchase,  I  have  liere  veteran's  preference  eerti- 

rirate,  furni  No.  ()3,  or  tlie  pink  slip. 

The  Court:     Is  tliat  issued  in  each  instiince ? 

Tlie  Witness:    'i'hat  is  issued  in  each  instance 

The  Court:  That  is  a  condition  precedent  to 
delivery,  is  it?  [14] 

The  Witness:  This  is  a  form  that  is  issued  as 
a  result  of  the  application. 

The  Court:     All  right. 

The  Witness:    Which  the  veteran  retains. 

The  Court:  You  have  examined  those  documents, 
counsel  ? 

Mr.  Tramutolo:    Yes. 

The  Court:    All  right,  proceed. 

The  Witness:  This  must  be  turned  in  when  the 
order  is  filed  or  prior  to  the  consummation  of  the 
sale.  The  certificate  here  indicates  on  the  back  that 
the  three  White  trucks,  tags  614,  ()17  and  540,  were 
sold  in  sale  45468  on  July  12,  1946. 

^rhe  Court:     Sold  to  whom? 

The  Witness:  To  the  veteran  Oscar  Csaki  on  the 
face  of  it. 

Mr.  Bonsall:     All  right. 

The  Court:    Next  in  order  for  identification. 

Mr.  Bonsall:  Next  in  order  for  identification. 

The  Clerk:  Covernment's  Exhibit  6  for  identi- 
fication. 

(Form  No.  63,  pink  slip,  referi-ed  to  was 
thereu])(>n  marked  United  States  Exhibit  No.  6 
for  identification.) 

The  Witness:    I  have  then  a  form  WAASF-22, 
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which   is  the  re[)ort  of  an  award   on   these   three 
trucks  to  veteran  Oscar  Csaki.  It  indicates  to  the 
Sales  Section  that  they  are  to  prex)are  the  neces- 
sary sales  documents. 

Mr.  Bonsall:    Q.     And  what  is  the  date  of  that? 

A.  The  date  of  this  is  July  13,  1946.  It  also 
shows  that  the  veteran  had  been  notified  of  his 
award. 

Mr.  Bonsall :  I  ask  that  this  be  marked  Govern- 
ment's exhibit  next  in  order  for  identification. 

The  Court:     So  ordered. 

The  Clerk:  Government's  Exhibit  No.  7  for 
identification. 

(Form  WAASF-22,  report  of  award  of  three 
trucks,  was  thereupon  marked  United  States 
Exhibit  No.  7  for  identification.) 

The  Witness :  I  next  have  three  sales  documents 
or  invoices,  one  for  each  of  these  three  "WTiite 
trucks.  The  dates  on  these  are  July  17,  1946.  They 
describe  these  trucks  and  show  the  amoimt  of 
money  due  the  Government  for  them.  They  fur- 
ther show  that  payment  was  made  to  the  cashier 
in  the  Regional  Office  on  July  24,  1946. 

Mr.  Bonsall :  I  ask  that  these  be  marked  as  one 
exhibit  for  identification. 

The  Court:    So  ordered,  as  one  exhibit. 

The  Clerk:  They  are  marked  Government's  Ex- 
i libit  8  for  identification. 

(Sales  dociunents  for  three  White  trucks 
were  thereupon  marked  United  States  Exhibit 
No.  8  foi'  identification.) 
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'Vhv  Witness:  Then  we  liave  the  three  bhie  cop- 
ies fur  the  same  transaction,  sales  documents,  blue 
«.'0]>y  of  the  sales  docmnents,  the  same  transaction; 
they  are  dated  .July  17,  1946,  and  show  that  they 
were  paid  for  on  July  24,  1946.  [16] 

Mr.  Bonsall:  Q.  By  the  way,  where  do  those 
blue  copies — how  do  they  reach  your  file? 

A.  These  are  turned  over  to  the  veteran  at  the 
time  he  makes  payment  for  the  trucks,  and  he  takes 
this  document  to  the  place  wiiere  the  truck  is  lo- 
cated, picks  up  his  truck  and  turns  over  this  docu- 
}nent  to  the  custodian  at  the  field,  who  in  turn 
then  routes  them  back  to  our  files  so  we  know  that 
the  transaction  has  been  completed. 

Mr.  Bonsall:  I  ask  that  these  three  documents 
be  marked  as  one  exhibit  in  evidence — pardon  me, 
your  Honor,  just  a  moment. 

'J'he  Court:  You  might  indicate  that  on  these 
delivery  receipts  they  appear  to  be  signed  by  Oscar 
Csaki  by  Jack — 

The  Witness:     Jack  Payne. 

The  Court:     Jack  Payne? 

The  Witness:    That  is  correct. 

Mr.  Bonsall:  I  ask  that  they  be  marked  as  one 
exhibit  for  identifiaction. 

The  Court:  Next  in  order.  Government's  Exhibit 
for  identifiaction. 

The  Clerk:  Marked  Government's  Exhibit  9  for 
identification. 

(Delivery  recei])ts  in  question  were  there- 
upon marked  United  States  Exhibit  No.  9  for 
identification.) 
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The  Witness:  Then  I  have  copies  of  the  bill  of 
sale  for  [17]  these  three  White  trucks  dated  July 
.I7th,  1946. 

Mr.  Bonsall:  Q.  Now,  will  you  furnish  the 
engine  and  motor  number  and  description  of  those 
three  White  trucks? 

Mr.  Tramutolo:    I  will  stipulate  to  it. 

Mr.  Bonsall:  I  want  it  in  the  record,  if  you 
please.  1  would  like  it  in  the  record. 

A.  The  first  here  is  White  truck — this  is  type 
.No.  540 — it  is  a  White  truck,  engine  No.  HXC- 
324938,  serial  number  250526,  body  type,  van  truck, 
year  manufactured  1942,  model  No.  666. 

Then  I  have  a  bill  of  sale  for  item — 

Mr.  Bonsall:     Q.     Copy  of  the  bill  of  sale? 

A.  Coi)y  of  the  bill  for  sale  for  item  No.  Tag 
617.  The  make  is  White  truck,  engine  No.  HXC- 
326143,  serial  number  251062,  body  type  van,  year 
mariufactured  1942,  model  No.  is  666. 

Then  I  have  a  copy  of  the  bill  of  sale  for  item 
No.  Tag  614.  The  make  is  White,  engine  No.  HXC- 
326565,  serial  number  251197,  body  type  van,  vear 
manufactured  1942,  and  model  number  666. 

Mr.  Bonsall :  Now,  you  had  one  yellow  brochure 
there  this  moining.  I  will  ask  that  these  be  marked 
as  Government's  exhibit  next  in  order  foi'  identific- 
ation. 

Tiie  Court :    So  ordered. 

The  Clerk:  Government's  Exhiint  10  for  iden- 
tification. 

(Three  copies  of  bills   of  sale   in   question 
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were  tlu'reiipon  mai-ked  United  States  Exhibit 
No.  10  for  identification.)   [18] 

Mr.  Bonsai  1:  Q.  I  show  you  this  dociunent, 
marked  "Veterans  trucks  and  trailers  for  sale  June 
25  and  26,  San  Francisco,  Masonic  Hall,  25  Van 
Ness  Avenue,"  and  other  marks  on  the  War  Assets 
Administration,  and  ask  you  what  this  brocliuve  is. 

A.  This  is  a  brochure  for  a  veteran's  set-aside 
sale,  sale  number  45378.  This  set-aside  sale  was 
opened  on  June  the  25th  and  continued  until  all 
])roj)erty   was   sold   to   veterans. 

Q.  Was  all  property  mider  that  sale  linjit^d  to 
\  eterans  ? 

A.  Below^  the  property  on  the  set-aside  list,  "to 
be  sold  to  no  one  other  than  veterans  of  World 
War  II." 

Q.  That  is  the  brochure  that  shows  this  Che^To- 
let  truck  res^ardins^  which  you  have  testified? 

A.     That  is  correct. 

Q.  Now,  I  notice  in  the  brochure  names  written 
in  in  j)enci].  What  do  they  represent? 

Q.  On  the  original  date  of  the  sale,  which  is 
June  25-2(),  is  shown  here,  those  veterans  who  had 
filed  ordei's  for  the  purchase  of  property,  in  the 
allocation  of  those  requests  an  entry  was  made  at 
the  time  they  were  allocated  to  indicate  that  the 
individual  veteran  named  there  shown  had  received 
an  award. 

Q.  That  is  the  official  office  record  of  that  al- 
location? A.     That  is  correct. 

Q.     From  your  files? 
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A.  That  is  correct.  It  is  the  master*  file  copy 
retained  by  the  Automotive  Section.   [19] 

Q.     Now,  may  I  ask  to  whom  this  is  distributed? 

A.  The  catalogue  is  the  mode  and  method  by 
whicli  we  notify  veterans  of  purchases  of  property 
that  we  have  for  sale.  After  application  is  tiled 
and  a  pink  slip  is  issued — those  pmk  slips  are  used 
to  create  a  mailing  list — to  those  on  the  mailmg 
list,  these  catalogues  are  sent  so  as  to  enable  them 
to  participate  in  sales.  There  are  others  distributed 
to  the  various  veterans '  groups  and  generally  speak- 
ing, we  would  have  a  surplus  amount  for  distribu- 
tion through  the  office  in  conjunction  with  the 
mailing. 

Q.  And  this  sale  of  the  Chevrolet,  then,  was 
under  the  set-aside?  A.     That  is  correct. 

Mr.  Bonsall:  I  ask  that  this  be  marked  in  evi- 
dence as  Government's  Exhibit  1  in  evidenco. 

The  Court:     So  ordered;  no  objection? 

Mr.  Tramutolo:    No  objection. 

The  Clerk:  May  it  be  marked  Government's 
Exhibit  11  in  evidence? 

(The  brochure  in  question  was  thereupon  re- 
ceived in  evidence  and  marked  United  States 
Exhibit  No.  11.) 

Mr.  Bonsall :  The  jury  might  like  to  examine  it 
while  we  are  proceeding. 

The  Court:  You  might  direct  the  jurors'  atten- 
tion to  the  particular  passage  or  page.  [20] 

Mr.  Bonsall :    Q.    What  page  is  that  on  ? 

A.     I  would  have  to  find  it. 
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The  Court :  Otliciw ise  the  book  would  hav«»  no 
materiality. 

'Vhv  Witness:     J   think  it  is  item  289,  is  i^  Tiot? 

J'he  Court:     I  assume  that  page  shows — 

Mr.  Bonsall :    Q.     Do  you  have  the  page  number? 

A.     No,  I  don't. 

Mr.  Bonsall:  It  is  on  the  other  documents:  intro- 
duced in  evidence. 

The  Court:  I  direct  the  jury's  attention  to  the 
passage  by  reading  it  through  the  witness. 

Mr.  Bonsall:  I  only  want  to  direct  attention  to 
tlie  fact  that  the  White  truck  appeai-s  in  this  bro- 
chure— or  the  Chevrolet. 

The  Witness:  I  think  this  refers  to  the  (Thev- 
rolet  truck,  aerial  gimnery  type,  ton  and  a  half, 
that  a])pears  at  page  26.  It  is  the  first  line  item. 
There  is  no  entry  made  of  Csaki's  name  indicating 
that  he  had  made  a  purchase  of  it  after  the  original 
allocation  had  been  made. 

Mr.  Bonsall :  That  is  the  only  reason  T  wanted 
the  jury  to  see  it. 

Q.  Now,  you  have  another  brochure  with  a  blue 
cover,  is  it? 

A.    With  a  green  cover,  I  believe. 

Q.  All  right.  May  I  see  that,  please?  This  is 
entitled  ''Northern  California-Nevada  trucks  over 
2V1»  tons  and  truck  [21]  tractors  for  sale,  federal 
agencies  June  3-17,  veterans  World  War  II  June 
24  to  July  12;  small  business  certified  by  RFC  July 
?2  to  Aui^ust  2;  state  and  local  governments  July 
22  to  August  6;  non-profit  institutions  July  22  to 
August  7  in  War  Assets  Administration." 
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I  will  ask  you  what  this  ])T()c1iui'('  is. 

A.  Tliis  brochure  is  an  offerin^^'  or  cataloi^ue  of 
material  available  to  all  priority  holders  in  their 
se(iuence  established  by  law.  This  type  sale  is  nor- 
mally called  a  cycle  sale,  as  distinguished  from  a 
set-aside  sale, 

Q.  Does  that  brochure  show  the  three  White 
trucks  concerning  which  you  have  previously  tes- 
tified? A.     It  does. 

Q.     Where  do  they  appear? 

A.  If  I  may  answer  this  way,  this  sale  differs 
From  the  last  in  that  property  had  to  be  sold  by 
the  deadline  date  as  shown  in  the  brochure  to  each 
of  the  priority  groups,  so  that  to  participate  in 
this  sale  an  order  had  to  be  placed  and  allocation 
was  then  made  to  veterans  so  that  the  allocation 
made  in  this  instance  shows  the  name  of  Oscar 
Csaki  appearing  on  each  of  the  three  trucks  that 
he  purchased  in  this  sale. 

Q.     On  what  page  of  the  brochure'^ 

A.     There  are  two  listed  on  the  first  paee — 

Q.     On  what  line? 

A.  (Continuing)  — of  the  brochure,  the  second 
line  for  tag  No.  [22]  614  and  then  on  the  fifth  Ime 
for  tag  No.  617.  Then  on  page  2,  mider  Tag  No. 
f)40,  two,  four,  six,  eight,  ten,  twelve,  that  would  be 
line  No.  14. 

Q.  I  notice  in  this  book  the  names  of  some  peo- 
ple written  in  above  the  respective  articles  in  pen- 
cil. What  does  that  represent? 

A.     That  represents  that  these  are  the  veterans 
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to  whom  allocation  has  been  made.  It  is  the  master 

tile  retained  by  the  Automotive  Section. 

Q.     Arc  those  names  of  veterans? 

A.     U'hey  are. 

Q.  Do  you  find  Csaki's  name  written  in  on  these 
three  trucks? 

A.  1  find  Csaki's  name  written  in  on  the  three 
trucks. 

Mr.  Bonsall:  I  ask  that  this  be  marked  as  (lov- 
crnment's  exhibit  in  evidence  No.  2. 

'i'lie  Court:     So  ordered. 

Mr.  Tranmtolo:  I  take  it,  your  Honor,  it  is 
restricted  merely  to  the  transactions  involved  in 
this  case. 

Mr.  Bonsall :    That  is  true. 

The  Clerk:  Government's  Exhibit  No.  12  in  evi- 
dence. 

Mr.  Bonsall :  Q.  Before  a  veteran  can  purchase 
at  all,  he  has  to  make  application  to  you,  does  he 
not?  A.     That  is  correct. 

Q.  And  I  think  you  testified  those  api)li cations 
were  made  on  form  66.  [23] 

A.    That  is  correct. 

Q.  Have  you  any  of  those  forms  66  relatiiij^  to 
Csaki  ? 

A.  I  have  two  in  my  possession.  The  first  filed 
by  Oscar  Csaki  bears  date  December  11,  1945.  It 
was  filed  in  the  War  Assets  office  apparently  by 
mail.  There  is  no  record  of  any  action  ever  having 
been  taken  on  this  application. 

Mr.  Bonsall:     All  right,  I  will  ask  that  this  be 


United  States  of  America  261 

CJ^'stimony  of  Frank  A.  Chambers.) 

marked  in  evidence  as  Government's  exhibit  next 

in  order. 

The  Court:    So  ordered. 

The  Clerk:  Marked  Government's  Exhibit  13  in 
evidence. 

(Form  66  dated  December  11, 1945  was  there- 
upon received  in  evidence  and  marked  United 
States  Exhibit  No.  13.) 

Mr.  Bonsall :  Q.  Do  you  have  another  one  of 
these  forms  executed  by  Mr.  Csaki? 

A.  I  do.  I  have  an  application  here  showing  it 
to  be  a  supplemental  application  for  Oscar  C.^aki. 
It  bears  the  date  of  March  the  27th,  1946,  and 
shows  that  the  veteran  was  in  the  business  of  pick- 
u])  jnd  delivery  and  requested  a  number  of  trucks 
at  that  time.  This  application  was  approved  on 
Morch  the  27th,  1946,  and  form  63,  the  pink  slips, 
were  issued  against  it. 

Q.  Now,  I  notice  under  18  here  this  provision: 
*'J  am  not  procuring  the  property  listed  in  this 
application  for  the  purpose  of  resale;  that  said 
property  is  to  be  used  in  and  as  part  of  the  enter- 
prise described  herein." 

Was  that  provision  in  there  when  that  was  filed 
with  you?  [24]  A.     That  is  correct. 

Q.     Then  appears  the  signature  of  Oscar  Csaki? 

A.     That  is  correct. 

Q.  Below  that  there  is  what  purports  to  be  a 
certificate.  A^'Tiat  form  of  certificate  is  that? 

A.  Below  there  is  the  certificate  or  there  is  the 
information  pertaining  to  the  veteran's  military 
service  ? 
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Q.  Who  ])7TpaT('s  tliat  and  liow  is  tliat  oxe- 
cutcd  / 

A.  The  interviewer  enters  tliat  at  tlie  time  tlie 
applicant  presents  the  a})])lie'ition,  and  he  must 
])resent  some  proof  of  discharge  or  lionorable  dis- 
charire  t'loni  the  service,  and  this  entry  as  to  his 
.military  status  is  entered  at  that  time  by  the  in- 
terviewer. 

Mr.  Bonsall:     Pardon  me  just  a  moment. 

Q.  Now,  again  inviting  your  attention  to  Ex- 
hibit No.  12  in  evidence,  you  stated  that  the  prop- 
erty indicated  by  pencil  marks  was  all  allocated 
to  veterans  under  their  priorities,  is  that  correct? 

A.     That  is  correct. 

Q.  Now,  was  there  much  property  left  over  aft- 
er the  allocation  to  veterans? 

A.  There  doesn't  appear  to  be  much  there. 
There  might  be.  There  might  conceivably  be  one 
or  two,  one  or  two  items  that  went  on  to  the  lower 
priority  of  small  business. 

Q.  But  that  is  all,  the  rest  was  allocated  to 
veterans?  [25] 

A.     The  rest  was  taken  to  veterans. 

Mr.  Bonsall :  All  right.  Just  a  moment,  your 
Honor. 

Q.  You  know  John  Stephen  Hildebrand,  don't 
you?  A.     I  do. 

Q.     How  long  have  you  known  him? 

A.    Well,  since  March  of  1946. 

Q.  What  was  his  occupation  while  you  Icnew 
jiim? 


United  States  of  America  263 

(Testimony  of  Frank  A.  Cliambers.) 

A.  He  was  associated  with  the  War  Assets  Ad- 
ministration in  the  Automotive  Section. 

Q.     And  how  long  was  he  employed  there? 

A.  He  was  employed  by  War  Assets — I  have 
a  record  here  of  his  employment. 

Q.  You  have  an  official  record  of  his  employ- 
ment ? 

A.  If  I  may  refer  to  it.  This  is  an  extract  of 
the  official  records  and  only  shows  that  lie  was 
originally  employed  by  us  on  October  30,  1945 
and  resigned  on  May  31,  1946. 

Q.  What  was  the  nature  of  his  duty  while  he 
was  employed  by  the  War  Assets  Administration? 

A.  We  show  him  in  the  position  of  inventory 
clerk  in  the  Automotive  Section. 

Q.  What  would  an  inventory  clerk  in  the  Auto- 
?notive  Section  do,  exactly? 

A.  Well,  specifically  their  duties  were  numer- 
ous and  somewhat  flexible,  but  in  general  they  were 
concerned  with  the  control  of  the  copy  of  the  pink 
slips  that  were  sent  to  that  section.  [26]  They  also 
aided  and  assisted  veterans  in  making  out  the  re- 
quired forms  for  purchase,  and  also  aided  in  the 
allocation  of  material  and  property  at  the  conclu- 
sion of  a  sale. 

Q.     Do  you  have  a  form  QQ  there? 

A.     I  do.  I  have  that  supplemental  form. 

Mr.  Bonsall:  I  ask  that  this  be  marked  in  evi- 
dence as  Government's  exhibit  n^xi  in  order,  your 
Honor. 

The  Court:    What  is  the  form?  •• 
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Mr.  Bonsall:  Application  QQ,  application  for 
]»rioritics,  identifying  the  application  of  Oscar 
("saki.  I  believe  he  has  done  that. 

The  Witness:     That  is  correct. 

Mr.  1  bonsai  1 :  To  purchase  certain  property, 
dated  March  27,  194f). 

The  Coui*t:     So  ordered. 

Mr.  Tramutolo:    What  number  is  that? 

Mr.  l^onsall :     He  hasn't  ^iven  it  a  munber. 

The  Clerk:     Government's  Exhibit  14. 

(Form  66  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  United  States 
p]xhibit  No.  14.) 

Mr.  Bonsall :    Government'^  Exhibit  14. 

Q.  Do  you  know  Mr.  DeBon,  the  defendant 
DeBon?  A.     I  do  not,  no 

Q.  Do  you  have  any  record  of  any  transactions 
-vitli  youv  office  by  Mr.  DeBon?  [27] 

A.  Well,  the  records  show  that  he  has  had  num- 
erous, very  many  purchases  from  us. 

Q.     When    did    these   purchases   start? 

A.  WVll,  our  records  show  that  the  first  pur- 
chase nude  by  Afr.  DeBon  was  on  April   4,  1946. 

Q.  April  4.  1946,  and  mnnei-ons  purchases  since 
th.'.l    time?  A.     Since  that  time. 

Q.  Do  you  know  the  acrcrresrate  amount  of  those 
purchases?  A.     No,  I  do  not,  sir. 

Q.  All  rip^ht,  were  those  purchases  made  by  Mr. 
IVBon  made  as  a  veteran?  A      No. 

Q.     These  others  were  lower  priority  purchases? 

A.     Made  either  on  one  of  two  bases,  either  nn- 
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der  the  category  of  general  public  or  non-pnority 
basis  or  by  the  exercise  of  priority  in  the  small 
business  level  under  RFC. 

Q.  Now,  I  presume  this  whole  Government's 
Exhibit  12  was  distributed  the  same  as  the  circu- 
Jar,  Government's  Exhibit  11. 

A.  Except  that  it  had  wider  distribution.  11  was 
limited  to  veterans,  and  that  went  to  all  priority 
holders. 

Mr.  Bonsall:    That's  all. 

Cross  Examination 

Mr.  Tramutolo:    May  I  see  Exhibit  No.  14? 

Q.  Mr.  Chambers,  I  show  you  again  Govern- 
jnent's  Exhibit  No.  14  of  a  supplemental  oi'der,  or 
how  do  you  designate  that  particular  [28]  docu- 
ment*? I  would  like  to  get  your  designation  of  it. 

A.  That  would  be  an  application  form,  form 
No.  m. 

Q.  In  other  words,  this  was  prepared  by  the 
veteran  Oscar  Csaki  for  the  things  that  he  wgnted 
back  in  March  of  1946,  to  be  exact,  March  the  27th, 
1946?  A.     That's  correct. 

Q.  And  he  enmnerates  on  here  jeep,  quarter- 
ton  trailers,  pickup  truck,  dump  truck  and  three 
van  trucks.  Does  that  three  van  trucks  refer  to  the 
White  trucks  in  this  particular  transaction? 

A.  This  application  was  filed  and  is  filed — an 
application  is  filed  for  what  the  veteran  needs  in 
his  particular  enterprise  without  ever  having  speci- 
fic knowledge  that  such  knowledge  will  ever  be 
available. 
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Q.  In  othor  woi-ds,  that  is  wiiat  he  is  on  the 
lookout  for.  A.     That  is  right. 

Q.  In  othir  words,  I  notice  here  tliat  an  ani- 
hulanee  or  i)anel  and  delivery  one-half  or  three- 
<|narter  one-ton  truck.  All  the  materials  listed  on 
this  a])i'lication,  Government's  Exhibit  14,  when 
the  material  is  available,  then  he  is  (|ualified  to  get 
'•t  !  A.     He  is  notified. 

(,).     lie  is  notified?  A.     That  is  correct. 

(^.  Then  he  ^^ets  the  various  documents  that  you 
j)a\e  introduced,  [29]  and  finally  s^ets  title  to  the 
property  after  it  is  ])aid  for. 

A.     That's  correct. 

Q.  Ho  filed  an  original  application,  as  I  believe 
\(iu  testified.  The  ])revious  one  was  filed  in  De- 
cember of  1945,  dated  December — well,  this  also 
is  dnted.   T   notice  here. 

A.     I   think  you  will  find  the  date  on  the  back. 

Q.     They  have  on  the  front  ''3-26-46". 

A.  That  refers  specifically  to  that,  that  was  is- 
sued. 

Q.  Who  scratched  out  all  of  these  other  de- 
s(ri])tions  such  as  he  put  in  at  the  top  of  a  three- 
f)n,irt<'i'  <>i-  half-ton  truck  C-hevrolet  type  G'^ueral 
Mntnrs.  Chevrolet,  Dodiie  or  Ford,  flatbed;  I  no- 
tice he  ask(»d  for  a  four-door  sedan,  preferred  a 
Plvmouth  or  rhevr(»let  and  what  not;  who  scratch- 
ed flint  out!' 

A.  The  s])ecific  individual  that  scratched  it  out 
1  can't  .'inswer. 
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Q.  You  don't  know  whether  Csaki  did  it  or  the 
interviewer  or  a  screener,  as  you  call  it? 

A.  I  know  it  was  done  by  the  screener  c.r  in- 
terviewer, because  the  veteran  is  permitted  to  se- 
cure only  those  items  tied  into  his  business  and 
actually  necessary  in  his  business. 

The  Court:  What  was  the  indication  of  his  busi- 
ness ? 

The  Witness:  The  indication  in  the  first  ap- 
jjlication  was  that  he  was  buying  waste  materials, 
bags  and  metals.  The  second  application  was  pickup 
of  scrap  iron  from  metal  businesses. 

Mr.  Tramutolo:  Q.  When  the  applicant  fills 
out  these  two  [30]  forms  that  I  have  just  shown 
you,  and  he  is  interviewed  by  someone  employed  by 
AVar  Assets  as  to  his  need  for  this  particular  prop- 
erty? A.     That's  correct. 

Q.  And  they  ascertain  that  he  is  a  veteran  of 
goo(i  standing,  honorably  discharged. 

A.     That  is  correct. 

Q.  And  they  ask  where  his  place  of  business  is 
to  be  and  all  the  details  essential  to  this  applica- 
tion. 

A.  They  ask  sufficient  questions  to  determine 
that  the  request  is  valid,  yes. 

Q.  When  the  applicant  is  interviewed — in  this 
particular  case  Mr.  Csaki — is  he  accompanied  by 
anyone  or  was  he  interviewed  alone  or  is  he  inter- 
viewed alone? 

A.  I  can't  answer  that,  or  do  you  mean  as  a 
matter  of  custom? 
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Q.    That  is  ripht 

A.  TTf  is  customarily  interviewed  alone,  unless 
he  likes  to  brinj;  someone  witli  him.  There  may  be 
any  reason  why  he  has  someone  with  him. 

Q.     Was  Csaki  an  employee  of  War  Assets? 

A.     He  was  not. 

Q.  The  only  man  who  was  employed  was  John 
Steven  Hildebrand,  the  other  man  mentioned  in 
thi'^  indictment .'  A.     That  is  correct. 

Q.     And  you  say  you  do  not  know  Mr.  DeBon? 

A.     No.  I  do  not. 

Q.  l^ut  the  records  do  reveal  numerous  transac- 
tions with  the  Government? 

A.     That's  con-ect. 

(}.  Do  you  know  how  recently  was  the  most 
recent  transaction  Mr.  DeBon  had  with  the  Gov- 
ernment ? 

A.  T  know  of  a  transaction  he  had  last  Thurs- 
day nt  a  spot  sale. 

Q.  Do  yon  know  the  nature  of  that  ])art!cular 
transaction,  ilic  nature  of  the  purchases  mado  at 
that  time  by  him? 

Mr.  Honsall :  I  don't  think  they  arc  in  issue 
here. 

Tlic  Tonvt:    Sustained. 

Mr.   Donsall:     It  is  objected  to  for  that  reason. 

Ml-.  Tramutolo:    That's  all,  vour  Honor. 

The  Court:     Step  down.  Call  your  next  vitness. 

Mr.  Bonsall:  Mr.  Ench.  T  will  put  on  tvvo  or 
three  witnesses  out  of  order,  your  Honor,*  like 
representatives  of  the  Motor  Vehicle  Departn?ent. 
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The  Court:  Can  you  stipulate  to  the  nature  of 
the  testimony? 

Mr.  Tramutolo:  Mr.  Jionsall,  if  you  will  just 
state  to  the  Court  what  you  expect  to  prove  by 
them,  perhaps  we  can  expedite  it. 

Mr.  Bonsai  I:  I  expect  to  prove  that  certain  of 
these  trucks  were  registered  with  the  Motor  Ve- 
hicle Department  and  [32]  the  Chevrolet  was  not 
registered,  but  I  can  prove  by  the  Motor  Vehicle 
T3epartment  that  there  was  a  bill  of  sale  filed  with 
them  from  Csaki  to  DeBon. 

Mr.  Tramutolo:     I  will  stipulate  that  is  true. 

Mr.  Bonsall :  And  that  all  the  remaining  cars 
were  transferred  of  record  from  Mr.  Csaki  to  Mr. 
TieBon,  according  to  the  records  of  the  Motor  Ve- 
hicle Department. 

Mr.  Tramutolo:  You  have  a  bill  of  sale  from 
Mr.  Csaki  to  Mr.  DeBon? 

Mr.  Bonsall:  For  the  Chevrolet,  and  that  the 
otlu^'  cars  were  regularly  transferred.  I  have  the 
records  here  and  photostats  of  the  records. 

The  Court:  The  Motor  Vehicle  Department 
agent  has  the  photostats? 

Mr.  Bonsall :  He  has,  your  Honor.  I  would  like 
to  have  them  in  evidence  in  place  of  the  originals. 
Mr.  Ench. 
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was  culh'd  as  a  witness  on  behalf  «>f*  tlie  United 
States,  and  lia\  iim  Ihtii  duly  sworn,  testified  as 
follows: 

The  Clerk:  Will  you  state  your  name  to  the 
Court  and  jury? 

The  Witness:    Frank  B.  Ench,  E-n-c-h. 

Direct  Examination 

Mr.  IJonsall :  Q.  Mr.  Ench,  what  is  your  oc- 
<*upation  ? 

A.  I  am  supervisor  of  the  branch  offices  of  the 
Department  of  [33]  Motor  Vohicles  of  the  State 
of  California. 

Q.  You  were  subpoenaed  to  produce  here  today 
certain  records?  A.    Yes,  sir. 

Q.  One  relatini;-  to  a  Chevrolet,  motor  BV-4H8- 
492.  Do  you  have  that  record  with  you? 

A.    Yes,  sir. 

Q.     May  I  see  it,  please? 

The  Court:  Mr.  Tramutolo,  would  you  examine 
these  as  we  go  alons^? 

Mr.  Bonsall :  He  hasn't  examined  these,  your 
TTonor.  T  didn't  have  them. 

The  Wittiess:  The  photostats  are  on  top.  The 
rccoi'ds  ai'c  down  below. 

Mr.  Bonsall :  Q.  Will  you  pick  out  the  record 
of  the  transaction,  the  transfer  from  Mr.  Csa»-'i  to 
Mr.  DeBon? 

The  Court:  The  motor  mnnber  and  identity  of 
the  vehicle. 

Mr.  Tramutolo:     If  that  all  ))ertains  to  deals  be- 
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twf^en,  or  whatever  you  have  in  the  way  of  docu- 
iiients  from  Mr.  Csaki  to  Mr.  DeBon,  I  will  stipu- 
]ate  Mr.  Ench  is  an  employee  of  the  State  govern- 
ment who  has  a  right  to  i)roduce  them  in  court. 

TJie  Court:  Identify  the  motor  vehicle  in  ques- 
tion,  whether  a   WTiite  truck   or  Chevrolet. 

Mr.  Bonsall :  Q.  Give  your  record  of  that  trans- 
action as  you  have  it. 

A.  Bill  of  sale  purported  to  be  signed  by  Oscar 
Csaki,  C-s-a-k-i,  [34]  75  Roteck  Street,  San  Fran- 
cisco, selling  Chevrolet  engine  BV-4 88492,  serial 
number  9XE22-4254  to  the  DeBon  Motor  Company. 

Mr.  Bonsall :  Q.  Do  you  have  a  photostat  of 
That  document?  A.     Yes,  sir. 

Q.  Was  that  ever  registered  in  the  State  of 
California?  A.     No,  sir;  no,  sir. 

Mr.  Bonsall :    All  right,  that  is  alL 

I  will  ask  that  this  photostatic  bill  of  sale  be 
introduced  in  lieu  of  the  original,  Mr.  Tramutolo. 

Mr.  Tramutolo:    No  objection. 

Mr.  Bonsall:  To  be  marked  in  evidence  as  Gov- 
ernment's Exliibit  next  in  order. 

The  Clerk:  Government's  Exhibit  15  in  evi- 
dence. 

Mr.  Bonsall :  Q.  You  were  also  asked  to  pro- 
duce the  records  of  registration  of  White  truck 
motor  number  HXC324938.  A.    Yes,  sii. 

Q.     Have  you  that?  A.     Yes,  sir. 

Q.  The  original  and  photostat  of  that  registra- 
tion ?  A.     Yes,  sir. 

0.  WTliat  T  want  is  the  transfer,  if  it  is  shown, 
from  Mr.  Csaki  to  Mr.  DeBon. 
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Crrstiniony  of  Frank  15.  Ench.) 

The  Court:     If  it  docs  show.  [35] 

Mr.    lionsell:     (^.     If  it   (loos  show. 

A.     Vfs,  sir,  this  is  tlic  dofunient  ri,i;ht  here. 

Q.     Where  is  the  photostat  of  it? 

Here  is  the  original,  Mr.  Tranuitolo. 

Mr.  Tranuitolo:     Bill  of  sale? 

Mr.  Bonsall:    Yes. 

Mr.  Tranuitolo:  1  want  the  Court  and  jury  to 
know,  your  Honor,  that  we  make  no  denial  of  the 
l)urchase  of  the  three  trucks  and  I  said  this  morn- 
ing two  Chevrolets,  although  they  restrict  it  to 
one  Chevrolet,  so  if  that  will  save  time,  Mr.  Bon- 
sall— 

Mr.  J3onsall:  I  would  still  like  to  put  these 
records  in  while  I  have  them  here. 

The  Court:  There  is  really  no  issue  raised  by 
the  defense  on  this  aspect  of  the  case.  Mr.  Tra- 
mutolo  has  stipulated  that  the  four  vehicles  in 
question  r«>und  their  way  and  title  vested  in  the 
J)eBon  Motors,  from  Csaki,  the  veteran. 

Mr.  Tranuitolo:    That  is  correct,  your  Honor. 

The  Court:    What  more  do  you  want? 

Mr.  Bonsall:     I  don't  want  any  more. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
u\  expedition  of*  the  trial  nT  the  case,  very  often 
in  coimection  with  documentary  evidence  and  the 
like,  stipulations  are  entered  into  between  counsel, 
and  the  stipulation  has  the  same  force  and  effect 
as  testiniony  orally  adduced  through  the  medium 
of  a  [36]  witness.  Therefore  in  the  light  of  that 
stipulation  you  take  as  an  admitted  fact  in   this 
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case  the  automobiles  or  vehicles  in  question  wliich 
Csaki    purchased    through    the    W8A    ultimately 
found  their  way  into  the  possession  of  the  def end- 
tint  DeBon  through  the  Delion  Motoi'  Company. 
All  right. 

Mr.  Bonsall :  All  right,  call  Mr.  Solini  next.  I  think 
there  could  be  a  stipulation  here  that  we  were 
bringing  this  witness,  an  officer  from  the  Bank  of 
America,  here  to  show  that  Mr.  DeBon  secured 
certified  checks  to  pay  for  these  cars  from  that 
institution,  and  we  have  photostatic  copies  of  the 
checks  in  question. 

The  Court:    I  assume  there  is  no  question  on  it. 
Mr.  Tramutolo:     None  at  all. 
The  Court:    Will  you  state  the  stipulation? 
Mr.  Tramutolo:    That  Mr.  DeBon  got  the  cash- 
ier's checks  and  paid  War  Assets  Administration 
for  the  trucks  in  question  from  the  Bank  of  Amer- 
ica. 

Mr.  Bonsall:     All  right. 

The  Court:    Is  that  clear,  ladies  and  gentlemen? 
All  right,  the  stipulation  is  made  a  matter  of  rec- 
ord between  counsel. 
Mr.  Bonsall:     Mr.  Hildebrand. 
The    Court:      The    witness    from    the    Bank    of 
America  is  excused. 

Mr.  Tramutolo :    That  is  quicker  than  they  could 
declare  a  dividend,  your  Honor. 
Mr.  Bonsall:     Mr.  Hildebrand. 

[Endorsed] :  Filed  Sept.  22,  1948.  [37] 
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[Endorsed]:  No.  llcS41.  United  States  Court  of 
Apju'als  lor  the  Ninth  Circuit.  P]d  DeBon,  Appel- 
lant, vs.  United  States  of  America,  Ap})eHee.  Sec- 
ond Sup])h'inental  Transcript  of  Record.  Appeal 
from  the  District  Court  of  the  United  States  for 
ihe  Northern  District  of  California,  Southern  Divi- 
sion. 

Filed  October  8,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth   Circuit. 


United  States  of  America  275 

Tn  the  United  States  Circuit  Court  of  Appeals 
For  the  Ninth  Circuit 

No.  11841 

ED  DeBON, 

Appellant, 

vs. 


UNITED  STATES  OF  AMERICA, 


Appellee. 


STIPULATION  AND  ORDER  THAT  TESTI- 
MONY OMITTED  FROM  RECORD  ON  AP- 
PEAL BE  MADE  A  PART  THEREOF  AND 
THAT  APPELLANT'S  TIME  FOR  FILING 
HIS  OPENING  BRIEF  ON  APPEAL  HEAR- 
ING BE  EXTENDED 

Whereas  the  Designation  of  Contents  of  Record 
on  appeal  filed  in  the  court  below  (R.  24)  required 
a  reporter's  transcript  of  the  evidence  and  all  jury 
instructions  offered  and  given  to  be  included  in  the 
record  on  appeal  and  whereas  the  testimony  of  Frank 
Chambers,  a  witness  for  the  prosecution  and  said  in- 
structions, by  inadvertance,  were  omitted  from  said 
record,  it  is  stipulated  that  the  said  testimony  of  said 
witness  and  appellant's  instruction  offered  but  not 
given  to  the  jury  may  be  printed  and  added  to  said 
transcript  of  record  on  appeal  and  that  the  appellant 
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may  !mv<'  to  and  including  the  13th  day  of  October, 
1948.  within  which  to  serve  and  file  his  opening 
hri<  r  on  appeal  herein. 

FRANK  J.  HENNESSY, 
U.  S.  Attorney. 

By   /s/  EDGAR  R.  BONSALL, 

Assistant  U.  S.  Attorney, 
Attorney  for  Appellee. 

/s/  CHAUNCEY  TRAMUTOLO. 

So  Ordered:  Sept.  13,  1948. 

/s/  WILLIAM  DENMAN, 

United  States  Circuit  Judge 
Presiding. 

[Endorsed]:  Filed  September  18,  1948.  Paul  P. 
O'Brien,  Clerk. 
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No.  11,841 

IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Ed  De  Bon, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


STATEMENT  OF  THE  PLEADINGS  AND  FACTS  DISCLOS- 
ING BASIS  OF  COURTS'  JURISDICTIONS. 

This  is  an  a])peal  by  Ed  De  Bon,  a  defendant  below, 
from  a  ,)ud,^•!ncnt  of  conviction  (R.  20),  following"  a 
verdict  of  i;Tiilt,  on  counts  one  and  three  of  an  indict- 
ment, the  first  charging  him,  jointly  with  defendants 
Osaki  and  Hildebrand,  with  conspiring  to  make  and 
file  false  applications  with  the  War  Assets  Adminis- 
tratio])  to  purchase  surplus  war  materials,  in  violation 
of  l^itle  18,  U.S.C.A.,  Section  88,  and  the  third  with 
the  substantive  oi'fense  of  making  false  mail  ordei* 
requests  to  said  agenc}^  and  concealing  therein  that 
automobiles  were  l)eing  purchased  for  the  appellant, 
in  violation  of  Title  18,  U.S.C.A.,  Section  80. 

The  appellant  was  indicted  (R.  2),  arraigned  in  the 
trial  Court  and  entered  a  not  guilty  plea  to  the  charges 


prcfi'iTcd  MLrainst  liim.  (1\.  ll.j  His  co-defendants 
pleaded  '^aiilty  to  the  eliaru:es,  one  hein?:  fined  (R.  212) 
and  tlie  other  i)laeed  on  prol)ation  and  fined.  (R.  214.) 
lie  was  tried  I'V  a  jnrv.  He  moved  for  a  dismissal  of 
the  ))roeeedin.u:  at  \hv  close  of  the  prosecution's  case 
and  at  the  close  of  the  defendant's  case,  both  motions 
\winp;  denied.  (R.  13.)  Thereafter  the  jury  returned 
its  verdict  findintr  apjxOlant  guilty  of  violations  of 
counts  one  and  three  of  the  indictment  and  not  guilty 
of  count  two  thereof.  (U.  Iti.)  Thereupon  he  moved  in 
arrest  of  judgment  and  said  motion  was  denied.  (R. 
14,  19.)  Thereafter,  the  trial  Court  sentenced  him  to 
six  months  in  the  county  jail  on  count  one,  the  sen- 
tence being  suspended  and  api)ellant  ordered  placed  on 
probation  for  two  years  and  fined  him  $2500  on  said 
count  and  $2500  on  count  three,  the  judgment  and 
sentence  to  run  consecutively.  (R.  216.)  Thereafter 
the  ap])ellant  moved  for  a  new  trial  wiiich  was  denied. 
(R.  19.)  Thereafter  he  initiated  this  appeal  from  the 
judgment  of  conviction,  sentence,  pro])ation  order  and 
fines.  (R.  22.) 


STATUTORY  PROVISIONS  SUSTAINING  JURISDICTIONS 

OF  COURTS. 

'J'he  District  Court  below  had  jurisdiction  of  this 
case  by  virtue  of  the  provisions  of  Title  28  U.S.C.A.. 
Sections  80  and  88,  and  41,  subd.  2,  and  the  appeal 
was  taken  to  this  Court  under  Rules  37,  38  and  39  ol 
the  Rules  of  Criminal  Procedure  lor  the  District 
CourtB  of  the  United  States. 


This  Court  has  jiirisflictioii  upon  appeal  to  review 
the  judgment  of  the  District  Court  below  by  virtue 
of  the  provisions  of  ^Fitle  28  U.S.C.A.,  Section  225, 
subd.  (a)  first  and  third  and  subd.  (d). 

The  pleadings  necessary  to  show  the  existence  of 
the  jurisdictions  are  the  indictment  (R.  2),  plea 
of  not  .i^uilty  (R.  11),  the  verdict  (R.  16)  and  the 
judj^nient,  stnitence  and  fines.  (R.  20.)  The  facts  dis- 
closing the  basis  ui)on  which  the  Court  below  had  and 
this  (/ourt  lias  jurisdiction  to  i-eview  its  judgment  on 
appeal  are  set  i'orth  in  the  statement  of  the  case  herein 
with  ])articulai'ity  and  record  page  references. 


STATUTES,  THE  APPLICATION  AND  VALIDITY  OF 
WHICH  AKE  INVOLVED. 

One 

Title  18  U.S.C.A.,  Section  88,  which  reads  as  fol- 
lows: 

"88.  Conspiring  to  Commit  Offense  Against 
United  States. — If  two  or  more  persons  conspire 
either  to  commit  any  offense  against  the  United 
States,  or  to  defraud  the  United  States  in  any 
manner  or  for  any  purpose,  and  one  or  more  of 
such  parties  do  any  act  to  effect  the  object  of  the 
conspiracy,  each  of  the  parties  to  such  conspiracy 
shall  be  fined  not  more  than  $10,000,  or  impris- 
oned not  more  than  two  years,  or  both." 

Two 

The  applicable  part  of  Title  18  U.S.C.A.,  Sectign  80, 
reading  as  follows : 


"80.  Presentixc;  False  Claims,  Aidix^j  ix  Oh- 
TAixiNG  Payment  Thereof. — 

"  *  *  *  whoever  shall  knowingly  and  wilfully 
falsify  oi-  conceal  <>i-  cover  up  l)y  any  trick, 
scheme,  or  device  a  material  fact,  or  make  or 
cause  to  he  made  any  false  oi-  fraudulent  state- 
ments oi-  representations,  *  *  *  in  any  manner 
within  the  jurisdiction  of  any  department  or 
agency  of  the  United  States  *  *  *,  shall  he  fined 
not  more  than  $10,000  or  imprisoned  not  more 
than  ten  years." 


STATEMENT  OF  THE  CASE. 

The  Applications. 

Hildehrand,  a  war  veteran,  was  engaged  in  the 
used  car  husiness  with  his  war  veteran  partner,  Tom 
P.  Mee  of  Bakersfield  (R.  82),  and  as  such  they  were 
authorized  to  purchase  surplus  ijroperty  from  the 
WAA  as  licensed  ''veteran  dealers".  (R.  57,  87,  90.) 
He  had  exhausted  only  $2,000  of  the  $25,000  priority 
rights  he  was  entitled  to  receive  individually.  (R.  82, 
83.)  This  partnership  continued  to  September,  1946. 
(R.  87.)  Both  partners  were  certified  to  the  WAA 
as  "veteran  dealers".  (R.  87,  90.)  Hildehrand  was 
such  a  dealer  when  he  first  met  De  lion  on  July  8, 
1940  (R.  90),  and  was  introduced  to  him  as  such  a 
dealer.  (R.  142,  154.)  !)(>  Ikm  dealt  with  Hildehrand 
as  such  a  dealer.  (R.  154,  150.)  On  prior  occasions 
Hildehrand  had  been  in  the  habit  of  obtaining  surplus 
property  on  his  own  jiiioiities  and  turning  it  over 
to  his  employer-partner  Mr.  Mee  for  resale  purposes. 
(R.  80-81-87.) 


Hildcbraiid  talked  to  Osaki,  a  veteran  friend  who 
had  a  $25,000  priority  right,  a  few  months  before 
March,  1946,  evidently  on  or  about  December  11,  1945 
(R.  31,  90,  92),  for  oii  that  date  Osaki  had  applied 
in  writing  to  the  WAA  for  the  purchase  of  surplus 
projjerty  (R.  54,  92,  93;  Exh.  13),  and  liad  been  given 
his  prioi'ity  status  but  had  not  used  his  priority  rights. 
(R.  92,  58.)  Liildebrand  suggested,  to  Osaki  that  he 
should  exercise  the  right  to  use  the  residue  of  his  pri- 
ority rights.  (R.  33.)  Osaki  agreed  to  use  it.  (R.  32.) 
Pursuant  thereto  in  March,  1946,  Osaki  signed  a 
"Supplemental  Veteran's  Application  for  Surplus 
Property"  {Exh,  14;  R.  31,  32,  92,  93,  94,  95),  dated 
March  27,  1946.  (R.  32,  54.)  iJoth  Osaki  and  Hilde- 
brand  hlk^d  out  this  form.  (R.  32,  35,  54,  56,  92,  93, 
95,  96.)  l*aragraph  18  of  that  foi'm  contained  a  state- 
ment that  the  applicant  was  not  procuring  the  prop- 
erty for  resale  purposes.  (R.  261.)  If  this  document 
contained  false  statements  and.  data  (R.  88)  it  was 
placed  thereon  by  liildebrand  and  Osaki.  (R.  55,  56, 
93,  94,  95,  96.)  This  form  was  presented  by  Osaki  and 
Hildebrand  to  the  certification  section  of  the  WAA 
(R.  36)  for  certain  items,  \iz.,  3  White  van  trucks, 
and  delivered  to  Osaki  pink  slip  priorities  (Exh.  6, 
R.  36,  36)  for  certain  items,  viz.,  3  white  van  trucks 
listed  in  the  aijplication,  and  Osaki  dehvered  these 
to  Hildel.)rand  (R.  8,  96)  who  "threw  them  in  the 
glove  compartment"  of  his  own  car.  (R.  36.)  Hilde- 
brand once  had  worked  for  the  WAA.  (R.  53.)  The 
two,  Hildebrand  and  Osaki,  had  discussed  and  ex- 
pected that  they  would  go  into  Ijusincss  sometime  iu 


the  future  and  then  make  use  of  the  priorities.  (R. 
36,  37,  57.)  They  did  not  abandon  getting  the  prop- 
erty described  in  that  application  until  months  later 
(R.  57),  probably  in  April  1946.  Neither  Osaki  nor 
Hildebrand  was  acquainted  with  the  appellant  l)e  Bon 
during  this  period  of  time.  Hildebrand  first  became 
acquainted  with  De  Bon  in  July,  1946.  (R.  40,  53,  57, 
38,  39,  45.)  Osaki  first  met  De  Bon  on  July  24,  1946. 
(R.  127,  128,  142.) 

Hildebrand  first  met  De  Bon,  a  dealer  in  automo- 
biles, in  the  WAx\  office  at  30  Van  Ness  Avenue,  San 
Francisco,  on  July  8,  1946.  (R.  40,  138,  139.)  He  was 
introduced  as  a  "veteran  dealer"  to  De  Bon  (R.  142) 
and  told  De  Bon  he  had  a  partner.  (R.  154.)  Hilde- 
brand testified  that  at  this  time,  "I  believe  it  came 
around  that  he  (De  Bon)  wanted  me  to  get  him  some 
units  that  were  in  the  sale,  if  I  could  exercise  a  pri- 
ority" (R.  40),  and  that  he  stated,  "I  told  him  I 
would  try".  (R.  42.)  De  Bon  had  signified  an  interest 
in  two  Chevrolet  gunnery  trucks  and  in  a  number  of 
White  van  trucks  which  were  listed  in  WAA  bro- 
chures, Exhs.  11  and  12.  (R.  42,  49,  50,  59,  139.)  De 
Bon  was  willing  to  pay  him  a  profit  of  $50  apiece  if 
he  acquired  and  would  sell  him  two  Chevrolet  trucks 
(R.  80)  and  $500  for  three  AVhite  van  trucks  (R.  82) 
if  he,  as  a  veteran  dealer,  got  them  and  sold  them 
to  him.  Thereupon,  Hildebrand,  without  informing 
De  Bon,  went  alone  to  the  WAA  office  across  the 
street  at  1540  Market  Street  where  he  filled  out  and 
submitted  two  applications,  that  is  to  say,  "Mail 
Order  Requests  For  Surplus  Property",  Exhs.  1  and 


5;  (R.  42,  43.)  There  are  no  false  statements  in  either 
of  these  requests.  Unless  it  be  contended  that  Osaki 
was  not  to  receive  title  thereto  from  the  WAA  which, 
obviously,  is  not  the  case,  the  requests  neither  ex- 
pressly nor  impliedly  were  false.  The  tirst  (Exh.  1) 
was  prepared  and  filed  with  the  WAA  by  Hildebrand 
in  Osaki 's  name  (R.  13)  and  the  second  (Exh.  5)  by 
Hildebrand  and  this  later  was  ratified  by  Osaki.  (R. 
44.)  Neither  Osaki  nor  Hildebrand  at  any  time  in- 
formed De  Bon  that  either  or  both  of  them  had 
made  the  prior  Veteran's  Application  and  Veteran's 
Supplemental  Application  for  surplus  war  material, 
and  neither  at  any  time  informed  him  of  the  making 
or  filing  of  any  mail  order  requests.  Hildebi'and  testi- 
fied that  "all  I  told  Mr.  De  lion  was  that  all  that  I 
could  do  was  to  put  in  for  the  units  and  just  hope  to 
get  them,  that  was  all".  (R.  63.)  De  Bon  never  knew, 
heard,  saw  or  authorized  the  making  or  filing  of  these 
requests.  There  is  not  an  iota  of  evidence  in  the  record 
from  which  the  contrary  could  even  be  inferred. 

The  Mail  Order  Requests. 

The  hrst  of  these  mail  order  requests,  viz.,  Exh.  1, 
was  for  a  Chevrolet  gunnery  truck,  mentioned  in 
Counts  One  and  Two  of  the  indictment,  which  was  a 
unit  left  over  after  the  WAA  sale  had  been  concluded 
and  which  none  of  the  veterans  w^anted.  (R.  41,  42.) 
It  was  available  as  a  left  over  after-sale  unit  (R.  42) 
and,  therefore,  apparently  open  to  jjurchase  by  non- 
veterans.  This  request  was  signed  in  the  name  of 
"Oscar  Osaki"   by  Hildebrand  who  placed  his  own 
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initials, '' JDH",  immediately  following  the  signature. 
(R.  43.)  At  the  time  Hiidebrand  had  not  consulted 
Osaki  about  the  use  of  his  name  but  he  did  so  that 
night  and  obtained  Osaki 's  oral  consent  thereto.  (R. 
43,  44.)  The  next  day,  July  9,  1946,  Osaki  went  to 
the  WAA  office  and  there  signed  Disposal  Document 
10,  dated  July  8,  1946,  Exh.  2,  as  a  buyer.  Copies 
thereof  (Exh.  3)  were  signed  in  his  name  by  WAA 
of&cers.  Exh.  3  carries  the  notation  that  on  July  9, 
1946,  $1125.96  was  paid  for  the  Chevrolet  gunnery 
truck.  Oral  evidence  shows  that  Osaki  paid  this  sum 
for  the  truck  through  the  medium  of  a  cashier's  check 
endorsed  by  De  Bon  payable  to  the  Treasurer  of  the 
United  States  which  De  Bon  had  delivered  to  Hiide- 
brand who  delivered  it  to  him.  He  paid  tliis  to  the 
WAA,  as  per  invoice.  (R.  48,  64.)  The  WAA  issued 
a  bill  of  sale  to  Osaki  dated  July  8,  1946,  covering  the 
purchase.  See  Exh.  4.  On  July  9,  1946,  Hiidebrand 
told  Osaki  he  had  sold  the  truck  to  De  Bon  (R.  100), 
and,  at  Hiidebrand 's  request,  Osaki  thereupon  exe- 
cuted a  bill  of  sale  to  De  Bon  (R.  150)  which  was 
delivered  to  De  Bon  by  Hiidebrand  and  De  Bon  got 
possession.  Thereafter  De  Bon  paid  Hiidebrand  a 
profit  of  $50  for  this  sale  to  him.  (R.  48.)  De  Bon 
never  knew  that  Osaki 's  personal  priorities  had  been 
used  to  procure  this  Chevrolet  truck.  (R.  150.)  He 
thought  he  was  dealing  with  an  authorized  veteran 
dealer  (Hiidebrand)  Avhom  he  had  been  informed  had 
a  partner.  (R.  150,  82,  57,  87,  90.)  De  Bon  used  the 
truck  in  his  business.  (R.  141.)  Several  days  after  the 
sale  Hiidebrand   voluntarily   gave   Osaki   either   $15 


or  $25.  (R.  100,  122,  12()0  Do  Bon  never  had  any 
knowledgii  of  this  division  ol'  })roiits  until  sometime 
after  the  sale  of  this  item  and  of  the  three  White 
trucks  had  been  consummated.  (R.  67.)  l)c  Bon  later 
sold  this  Chevrolet  truck  to  Laurence  J.  Risling.  See 
Exh.  15. 

The  second  ol:  these  mail  order  requests,  viz.,  Exh, 
5,  was  for  White  van  trucks,  mentioned  in  Counts 
One  and  I'hree  of  the  indictment.  Whether  or  not 
these  trucks  were  "after  sale  units"  or  not  and  wheth- 
er available  to  purchase  by  non-veterans  or  were  re- 
stricted to  veterans  does  not  appear  from  the  evidence. 
This  request  then  and  there  was  signed,  on  July  8, 
1946,  in  the  name  of  "Oscar  Osaki"  by  Hildebrand 
who  did  not  then  have  Osaki's  permission  to  sign  his 
name  thereto  but  who  obtained  his  permission  that 
night  (R.  51,  74),  or,  according  to  Osaki,  several  days 
later.  (R.  100.)  In  any  event  Osaki  gave  Hildebrand 
his  oral  consent  to  apply  for  one  White  truck  and 
later  was  astounded  to  learn  from  a  notice  he  received 
from  the  WAA  that  he  had  been  awarded  three  (3) 
White  trucks  (R.  101),  but  he,  nevertheless,  went  to 
the  WAA  office,  signed  three  Disposal  Documents  No. 
10,  Exh.  8,  on  July  17,  1940.  Exhibit  9  containing 
copies  of  said  disposal  documents  are  WAA  copies  of 
Exh.  8.  Exh.  7  is  a  WAA  memo  concerning  Osaki 's 
desire  to  j^urchase  three  trucks.  At  the  request  of 
Hildebrand,  he  met  Hildebrand  and  also  De  Bon  at 
the  WAA  office  at  30  Van  Ness  Ave.,  San  Francisco, 
on  July  24,  1946.  This  was  the  first  time  Osaki  met 
De  Bon.  (R.  101.)  Hildebrand  delivered  to  Osaki  thre* 
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Bank  of  America  casliier's  clKK-ks  each  in  the  snm  of 
$3629  drawn  payable  on  July  24,  1946,  to  De  Bon's 
order  and  bearing  endorsements  by  him  payable  to 
the  order  of  the  Treasury  of  the  United  States  which 
De  Bon  had  delivered  to  him.  (Exhs.  16,  17,  and  18; 
R.  101,  103,  104,  143.)  Osaki  bought  the  trucks.  (R. 
115.)  Osaki  paid  the  WAA  for  these  trucks  and  re- 
ceived from  the  WAA  three  Bills  of  Sale  from  the 
WAA  to  Osaki  for  the  three  (3)  White  van  trucks. 
See  Exh.  10.  Thereafter  Osaki  executed  a  notarized 
bill  of  sale  to  De  Bon  (R.  101,  102,  143)  covering  the 
transfer.  De  Bon  had  no  knowledge  that  Osaki 's  per- 
sonal priorities  had  been  used  to  obtain  these  trucks. 
(R.  150.)  He  had  been  informed  (R.  142)  and  believed 
he  was  dealing  with  an  authorized  veteran  dealer.  (R. 
150,  82,  57,  87,  90.) 

Thereafter  De  Bon  paid  Hildebrand  a  profit  of  $580 
on  the  sale  of  the  three  White  trucks.  (R.  140,  Exh. 
19.)  Later  Hildebrand  gave  Osaki  $120.  (R.  108,  109, 
122,  126.)  De  Bon  had  no  knowledge  that  Hildebrand 
was  dividing  his  profits  with  Osaki.  (R.  67.) 

The  appellant  was  indicted,  tried  by  jury  and  found 
guilty,  sentenced,  fined  and  placed  on  probation,  as 
hereinabove  stated,  and  ajjpealed  from  said  judgment. 


QUESTION  INVOLVED. 

1.  Where  two  war  veterans  partners,  one  of  whom 
held  his  firm  out  to  the  appellant  to  be  a  "veteran 
dealer",  had  made  and  filed  a  false  Supplemental  Vet- 
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eran's  Api)Jicati(>ii  with  the  \VAy\  t(»  fjiocuic  auto- 
mobil(^s  from  its  stock  (;!'  surplus  war  material  and 
the  veteran  dealer  long  thereafter,  with  the  acquies- 
cence of  his  partner,  agreed  to  sell  a  Chevrolet  gun- 
neiy  truck  and  three  White  \aii  trucks  to  the  appel- 
lant and  thereafter,  through  the  medium  of  a  mail 
order  request,  which  contained  no  false  statements  but 
was  filed  by  the  veteran  dealer  with  the  VVAA  in  the 
name  of  his  jxirtner,  procaired  several  cars  and  sold 
four  of  them  to  the  appellant,  a  stranger,  is  the  ap- 
pellant guilty  of  a  conspiracy  to  make  and  cause  that 
false  application  to  be  made,  in  violation  of  18  USCA 
88,  or  of  the  substantive  oft'ense  of  making  and  caus- 
ing a  false  Mail  Order  Request  for  the  three  White 
van  trucks  to  be  made  or  concealing  therein  that  the 
veteran  was  purchasing  for  resale  purposes,  in  viola- 
tion of  8  USCA  80,  when  the  purchaser  neither  par- 
ticipated in  nor  had  notice  or  knowledge  of  the  mak- 
ing, tiling  or  false  contents  of  that  Application  or  of 
the  Mail  Order  Request '? 

2.  Isn't  a  judgment  of  conviction,  jjunishment  and 
line  meted  out  under  both  statutes  void  for  duplicity 
and  for  double  jeopardy  where  the  two  comits  charge 
the  persons,  times  and  places  constituting  the  grava- 
men of  the  offense  are  the  same? 


SPECIFICATION  OF  ASSIGNED  ERRORS 
TO  BE  RELIED  UPON. 

1.  The  trial  Court  erred  in  denying  appellant's  mo- 
tion for  his  acquittal  made  at  the  conclusion  of  the 
prosecution's  evidence.  (R.  13.) 
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2.  The  trial  Court  erred  in  denying  appellant's 
motion  for  his  acquittal  made  at  the  conclusion  of  the 
testimony.  (R.  13.) 

3.  The  trial  Court  erred  in  denying  appellant's  mo- 
tion for  a  directed  verdict.  (R.  13.) 

4.  The  trial  Court  erred  in  denying  appellant's 
motion  in  arrest  of  judgment  upon  the  ground  the  in- 
dictment did  not  state  facts  sufficient  to  constitute  an 
offense  against  the  U.  S.  (R.  15,  17,  19.) 

5.  The  trial  Coui't  erred  in  denying  appellant 's  mo- 
tion for  a  new  trial  upon  each  and  all  of  the  grounds 
therein  mentioned.  (R.  18,  19.) 

6.  The  jury  erred  in  returning  a  verdict  of  guilty 
on  Counts  One  and  Three  of  the  indictment.  (R.  16.) 

7.  The  trial  Court  erred  in  entering  a  judgment  of 
guilty  against  the  appellant  on  Counts  One  and  Three. 
(R.  20.) 

8.  The  trial  Court  erred  in  sentencing  the  appel- 
lant to  six  months  in  the  County  Jail  on  Count  One 
which  sentence  was  suspended  and  apj)ellant  ordered 
on  probation  for  two  years  and  fining  him  $2500  there- 
on and  in  fining  him  $2500  on  Comit  Three,  the  judg- 
ment and  sentence  to  run  concurrently,  the  judgment 
of  conviction,  sentence  and  fine  on  Comit  One  and 
the  judgment  of  conviction  and  tine  on  Count  Three 
being  void  for  placing  him  in  double  jeopardy,  for 
infiicting  double  punishment  upon  him  and  for  being 
excessive  and  duphcitous,  in  violation  of  the  8th  and 
5th  Amendments.  (R.  20,  22.) 
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9.  The  trial  Coui-t  erred  in  I'ailiii^-  1(»  dcc^larc  a 
mistrial  and  in  permitting  the  case  to  go  to  the  Jury 
and  in  failing  to  grant  a  new  trial  because  of*  the  mis- 
conduct of  counsel  lor  the  prosecution  suggesting  in 
his  summation  to  the  Juiy  ihat  the  appellant  was 
guilty  of  conspiracies  other  than  that  charged  in  the 
indictment  which  misconduct  was  prejudicial  to  and 
materially  affected  his  substantial  rights  and  deprived 
him  of  a  fair  trial  in  violation  of  the  pi'ovisions  of 
the  6th  Amendment  and  the  guaranty  of  due  process 
contained  in  the  ;")th  Amendment.  (R.  22(j.) 

10.  The  trial  C/Ourt  ei'red  in  refusing  to  give  appel- 
lant's instruction  that  the  testimonj^  of  codefendants 
who  had  pleaded  guilty  was  to  be  viewed  with  cau- 
tion. (R.  212.) 

11.  The  trial  Court  erred  in  refusing  to  give  ap- 
pellant's instruction  that  it  was  not  a  violation  of  the 
Surplus  Property  Act  for  the  appellant  to  pui'chase 
property  from  a  veteran  having  title  thereto.  (R.  196.) 

12.  The  trial  (Jourt  erred  in  refusing  to  instruct 
the  jury,  in  response  to  its  inquiry,  that  a  veteran 
deak^r  could  buy  surplus  projjerty  on  his  priorit}- 
and  sell  to  a  non veteran  at  a  profit.  (R.  202.) 

13.  The  trial  Court  erred  in  refusing  to  instruct 
the  jury,  in  response  to  its  inquiry,  that  a  veteran 
dealer  could  sell  purchased  surj^lus  property  to  a  third 
person  for  a  profit  or  for  a  commission.  (R.  205.) 

14.  The  trial  Court  erred  in  instructing  the  jury 
that  one  who  aids  and  abets  an  offense  is  criminall) 
liable  as  a  principal.  (R.  185-6.) 
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15.  The  trial  Coui't  erred  in  refusing  to  instruct 
the  jury,  in  response  to  its  inquiry,  that  an  innocent 
purchaser  from  a  veteran  dealer  or  from  a  veteran 
who  held  himself  out  to  l^e  such  a  dealer  could  pay 
such  a  dealer  a  profit  on  a  purchase  from  him  with- 
out being  culpable  or  guilty  on  the  charges  contained 
in  the  indictment.  (R.  205.) 

16.  The  verdict  of  guilty  on  Counts  One  and  Three 
and  the  entry  of  judgment  and  sentence  thereon  are 
void  for  each  of  the  counts  in  the  indictment  fails  to 
state  facts  sufficient  to  constitute  an  oifense,  to-wit, 
Count  One  fails  to  state  in  what  particular  resj)ects, 
if  any,  the  Applications  therein  charged  were  false 
and,  Count  Three  fails  to  state  in  what  particular  re- 
spects, if  any,  the  mail  order  request  therein  men- 
tioned was  false. 

17.  The  judgment  is  contrary  to  law. 

18.  The  judgment  is  contrary  to  the  facts. 

19.  The  evidence  is  insufficient  to  sustain  the  judg- 
ment of  conviction,  sentence  and  fines. 


ARGUMENT. 
WHAT  THE  COUNTS  CHARGE. 
Count  One, 

Count  1  charges  that  the  appellant,  jointly  with  the 
two  war  veterans,  in  violation  of  18  USCA,  sec.  88, 
conspired  "to  defraud  the  United  States",  the  object 
of  the  conspiracy  being  "to  make  and  cause  to  be 
made,  present  and  cause  to  be  presented, — false  and 
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IrMiidulent  api)lications"  by  v(3torans  for  "the  pur- 
('hasc  of  surplus  war  materials  from  the  War  Assets 
Corporation"  in  violation  of  a  specific  agreement  with 
said  ajj^ency  that  the  j)urchase  thereof  was  not  for  re- 
vsale  |)ur]joses.  (R.  3-4.) 

Count  Three. 
'I'he  ^ist  of  the  charge  in  Count  Three  is  that  the 

appellant,  in   violation  of  18  USCA,  sec.  80,  jointly 

with  the  two  war  veterans,  on  or  about  July  8,  1946, 

at  San  Francisco, 

''did  knowingly  and  wilfully  make  and  cause 
to  be  made  false,  fraudulent  and  misleading  state- 
ments and  representations,  and  did  conceal  and 
cover  up  by  scheme  and  device  a  material  fact  in 
a  matter  within  the  jurisdiction  of  *  *  *  the  War 
Assets  Administration,  in  that  the  said  defendants 
did  cause  to  be  executed  a  mail  order  request  for 
the  ])urchase"  of  three  'White  van  trucks',  pur- 
porting to  be  for  defendant  Osaki  but,  in  reality, 
'for  the  use  and  benefit  of  the  defendant,  Ed  De 
Bon'." 


I. 

THERE  IS  NO  EVIDENCE  THAT  THE  DEFENDANT  DEFRAUDED 
OR  CONSPIRED  TO  DEFRAUD  THE  GOVERNMENT. 

^ritle  18  use  A,  sec.  80,  defines  a  substantive  offense 
and  sec.  88  defines  a  conspiracy  to  violate  that  sub- 
stantive statute. 

It  is  significant  that  the  indictment  fails  to  allege 
specifically  what  statement  or  statements,  if  any,  in 
the  "Veteran's  Application    for  Surplus   Property'', 
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the  *' Supplemental  Veteran's  Application  for  Surplus 
Property"  or  the  ''Mail  Order  Request"  were  false, 
or  what  material  facts,  if  any,  therein  were  concealed. 
In  consequence,  the  indictment  fails  to  state  any  of- 
fense against  the  United  States.  See  Hammer  v,  U.  S. 
(CCA  5),  134  Fed.  (2d)  592,  595. 

There  is  no  evidence  in  the  record  which  would  cure 
these  material  omissions  in  the  indictment  if  they 
were  curable  by  proof  on  those  issues.  There  is  no 
evidence  that  the  Government  was  defrauded  of  any 
property.  Osaki  was  entitled  to  purchase  the  property 
and  to  pass  title  to  a  third  person.  A  valid  sale  by  the 
Government  to  the  veteran  Osaki  for  a  lawful  con- 
sideration passed  title  to  Osaki  and  involved  no  ele- 
ment of  fraud.  The  G  overnment  received  what  it  was 
entitled  to  receive,  viz.,  the  purchase  price.  In  conse- 
quence, the  Government  could  not  assert  it  had  been 
defrauded. 

Count  Three  alleges  conjunctively  that  the  defend- 
ants did  ''make  and  cause  to  ])e  made"  a  false  state- 
ment and  did  conceal  "a  material  fact"  within  the 
jurisdiction  of  the  WAA  in  executing  a  mail  order 
request  for  the  purchase  of  3  White  van  trucks,  pur- 
portedly for  the  veteran  Osaki  but  with  intent  to  pur- 
chase the  trucks  for  De  Bon.  The  count  is  void  for 
duplicity. 

The  allegations  in  Count  Three  are  insufficient  on 
their  face  to  state  an  offense.  Osaki  was  entitled  to 
purchase  the  three  trucks  and  did  so.  Title  thereto 
passed  to  Osaki  and  he  passed  title  to  De  Bon.   The 
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defendant  De  Bon  neither  made  an  application  for 
these  trucks  nor  executed  any  mail  order  request  for 
them.  The  count  contains  an  allegation  that  the  de- 
fendants made  a  false  statement  but  fails  to  state  the 
nature  of  that  statement  and  tlierefore  fails  to  state 
an  offense.  It  also  contains  no  allegation  of  the  nature 
of  the  "material  fact"  which  was  concealed  and  there- 
fore fails  to  state  an  offense.  The  materiality  of  eitlier 
a  fraudulent  statement  07'  of  a  concealment  must  be 
affi7'matively  alleged  with  particularity  and,  in  addi- 
tion thereto,  must  hv  ])]'oved  to  sustain  a  conviction. 
It  is  significant  that  nowhere  in  Count  '^Phree  is  the 
nature  of  the  false  statement  set  forth  or  its  material- 
ity alleged.  The  count  therefore  fails  to  state  an 
offense. 

There  is  no  proof  in  the  record  that  De  Bon  had 
anything  to  do  with  the  making  of  the  mail  ordei* 
request  or  knew  that  it  had  been  made.  The  evidence 
indicates  the  contrary.  '^Fhere  is  no  evidence  in  the 
record  that  tlu;  mail  order  request  was  false  in  any 
material  respect  or  that  there  was  any  concealment 
of  a  material  fact  therein.  There  was  no  duty  upon 
Osaki  to  state  therein  tliat  at  the  time  he  applied  to 
purchase  that  he  intended  to  resell  the  trucks  at  that 
time  or  at  any  future  time.  The  (juestion  whether  he 
then  or  later  intended  to  resell  the  trucks  is  entirely 
immaterial  insofar  as  Title  18  USCA,  sec.  80,  is 
concerned. 

Title  18  USCA,  sec.  80,  is  a  "fraud"  statute.  Fraud 
includes  the  element  of  ''materiality".  Twachtman  v. 
ConneUy  (CCA-6),  106  Fed.  (2d)  501,  50H.    In  conse- 
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(liience,  it  is  apparent  that  the  nature  of  the  fraud 
perpetrated  or  the  conceahnent  made  must  be  affirma- 
tively alleged  in  order  for  the  count  to  state  a  federal 
offense. 

Further,  before  the  1934  amendment,  Title  18 
USCA,  sec.  80,  required  the  Government  to  allege  and 
also  prove  that  it  had  sustained  a  definite  loss  of 
money  or  other  property  in  order  to  demonstrate  the 
commission  of  a  crime.  The  1934  amendment  removed 
that  restriction.  See  U.  S.  v.  Mellon  (CCA-2),  96  Fed. 
(2d)  462,  463.  However,  no  authority  has  held  that 
the  amendment  changed  the  iiature  of  the  statute  from 
one  for  fraud  to  one  for  perjury  requiring  no  oath. 
The  essence  of  iDerjurv  is  the  oath  whereas  the  essence 
of  fraud  or  of  concealment  is  loss.  See  Rick  v.  U.  S. 
(CCA-D.C),  161  Fed.  (2d)  897,  898,  stating: 

"Under  Avell  established  principles  of  law, 
'fraudulent'  includes  an  intent  and  involves  a 
subject  matter  of  which  someone  is  to  be  de- 
prived." 

It  is  evident,  therefore,  that  if  the  Grovernment  no 
longer  must  prove  actual  pecuniary  or  property  loss 
it  nevertheless  must  allege  and  also  prove  a  special 
detriment  suffered  by  it  or  some  other  entity.  Inas- 
much as  no  pecmiiary  or  propei'ty  loss  or  detriment  is 
alleged  or  proved  by  the  Grovernment  to  have  been 
occasioned  Count  Three  falls  and,  inasmuch  as  Count 
One  merely  alleges  a  conspiracy  to  violate  the  sub- 
stantive statute  (Title  18  USCA,  sec.  80)  it  also  falls 
for  like  reasons. 
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If  Title  18  USCA,  sec.  80,  did  not  i'e(|uirc  allegations 
and  proof  of  detriment  suffered  then,  of  course,  every 
verbal  and  written  statement  made  which  could  be 
encomf)asscd  by  that  statute  which  was  not  literally 
and  precisely  true  and  accurate  would  constitute  a 
crime.  Every  argument  made  by  attorneys  in  court 
and  every  pleadini;-  and  brie  I*  filed  which  contained 
inaccuracies,  theories  and  interpretations  incapable  of 
final  judicial  acceptance  would  render  the  attorneys 
lial)le  to  an  indictment  under  that  statute  and  their 
only  hope  against  a  convictioii  would  be  their  ability 
to  persuade  a  jury  or  judge  that  they  were  wanting 
in  criminal  intent.  For  like  reasons  judges  themselves 
would  bo  placed  in  a  somewhat  precarious  position 
under  the  statute  and  might  hesitate  to  express  tlieir 
views  on  the  law  and  facts  and  would  avoid  written 
opinions.  It  were  strange  were  counsel  and  courts 
compelled  to  be  mute  for  fear  of  indictment.  If  the 
statute  is  to  be  so  all-embracive  as  not  to  require  a 
detriment  to  have  l)een  suffered  as  a  conditio]!  prece- 
dent to  conviction  we  suppose  that  all  civil  and  crim- 
inal proceedings  must  come  to  a  halt  simply  upon  the 
ground  that  the  duties  of  lawyers  and  judges  have 
become  too  risky. 
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II. 

THERE  IS  NO  EVIDENCE  THAT  DE  BON  CONSPIRED  TO  MAKE 
FALSE  APPLICATIONS  OR  THAT  HE  IVIADE  FALSE  MAIL 
ORDER  REQUESTS. 

(Conspiracy  Count  One.) 

De  Bon  never  had  any  knowledge  that  Osaki  had 
filed  a  Veteran's  Application  for  Surplus  Property 
(Exh.  13)  on  December  11,  1945,  or  that  Osaki  and 
Hildebrand  had  filed  a  false  Supplemental  Veteran's 
AppUcation  for  Surplus  Property  (Exh.  14)  on 
March  27,  1946.  (R.  88,  55,  56,  92,  96.)  Neither  Osaki 
nor  Hildebrand  were  acquainted  with  De  Bon  at  those 
times.  Hildebrand  first  met  De  Bon  four  months 
later  on  July  8,  1946  (R.  40,  53,  57,  138,  139,  145),  and 
Osaki  first  met  De  Bon  on  July  24,  1946.  (R.  127,  128, 
142.)  There  is  not  an  iota  of  evidence  in  the  record 
that  De  Bon  at  any  time  whatever  was  informed  or 
knew  or  had  any  reason  to  know  or  any  chance  to 
know  that  any  such  applications  had  been  filed  with 
the  WAA.  The  crime  of  making  the  false  application, 
if  it  was  false,  was  committed  alone  by  Osaki  on  De- 
cember 11,  1945.  (See  Exh.  13  and  R.  92,  93.)  The 
conspiracy  of  making  the  admittedly  false  Supple- 
mental Application  was  committed  by  Hildebrand  and 
Osaki  on  March  27,  1946.  (See  Exh.  14,  and  R.  31,  32, 
54,  92-95.)  A  conspiracy  to  make  either  of  said  ap- 
plications necessarily  was  completed  on  the  dates  when 
those  documents  were  prepared  and  filed  with  the 
WAA.  On  neither  of  those  dates  was  De  Bon  ac- 
quainted with  either  of  them.  He  first  met  Hilde- 
brand four  months  later,  on  July  8,  1946,  and  first  met 
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Osaki  on  July  24,  1946.  It  was  impossible,  therefore, 
for  De  Bon,  to  have  had  anythin;^  to  do  with  either 
of  those  documents  and  it  was  impossible  for  him  to 
have  joined  in  any  conspiracy  in  their  making  and 
filing-.  In  consequence,  tlie  conviction  against  him  on 
Count  One  cannot  stand.  The  appellant's  motion  for 
acquittal  made  at  the  close  of  the  prosecution's  evi- 
dence, the  like  motion  made  at  the  close  of  the  evidence 
and  his  motion  Cor  ji  directed  verdict  should  have 
been  granted  for  insufficiency  of  the  evidence.  So 
likewise  should  his  motion  for  a  new  trial.  See  Muyres 
V.  U.  S.  (CCA-9),  89  Fed.  (2d)  784. 

If  it  was  the  theory  of  the  prosecution,  as  evidenced 
by  the  contents  of  Count  One,  that  Osaki,  Hildebrand 
and  De  Bon  jointly  conspired  in  March,  1946,  to  file 
false  Applications  for  Surplus  Propei't.y  with  the 
WAA  and  that  such  a  consi)iracy  continued  for  ap- 
proximately five  months  thereafter  until  Osaki  there- 
after obtained  the  Chevrolet  gunnery  truck  and  three 
White  van  trucks  and  sold  them  to  De  Bon,  who  there- 
upon became  a  party  to  an  uiilawful  agreement,  the 
evidence  completely  disproves  any  such  conspiracy. 
The  gravamen  of  the  conspiracy  charge  is  making  of 
false  applications  which  was  completed  on  March  27. 
1946.  (See  Exh.  14.)  For  such  a  theory  to  be  applied 
the  evidence  would  have  to  show  De  Bon  had  knowl- 
edge of  the  falsity  and  agreed  to  enter  into  a  con- 
spiracy. There  is  no  evidence  of  any  such  knowledge 
and  none  of  any  such  agreement  wdiich  is  essential  to 
sustain  a  charge  of  conspiracy  against  De  Bon. 
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If  there  was  any  conspiracy  to  file  false  applications 
only  Osaki  and  Hildebrand  were  involved  for  neither 
was  acquainted  with  De  Bon  at  the  times  they  were 
made  and  filed.  If  the  prosecution's  theory  was  that 
the  conspiracy  was  formed  by  them  and  continued  for 
some  four  months  thereafter  and  then  was  re-opened 
so  as  to  include  De  Bon  as  a  joint  conspirator  and 
continued  thereafter  until  Osaki  passed  good  title  to 
the  items  to  De  Bon  or  ]jecame  an  independent  con- 
spiracy no  such  charge  was  contained  in  the  indict- 
ment and  the  evidence  does  not  bear  out  any  such 
contention. 

The  only  acts  which  De  Bon  performed  were  those 
of  agreeing  to  buy  cars  from  Hildebrand  who  held 
himself  out  to  be  a  member  of  a  partnership  in  the 
used  car  business  with  a  Mr.  Mee  of  Baker sfield  (who 
turned  out  to  be  Osaki)  and  led  him  to  believe  that  as 
such  a  veteran  dealer  in  used  cars,  he  was  authorized 
to  purchase  surphis  war  assets  for  resale  purposes. 
Hildebrand  had  not  exhausted  his  own  priority  rights 
as  a  veteran  dealer  but  had  used  only  $2,000  of  the 
$25,000  rights  he  was  entitled  to.  (R.  82,  83.)  If  these 
be  deemed  overt  acts  the  conspiracy  statute,  neverthe- 
less, was  not  violated  by  De  Bon  for  there  is  no  evi- 
dence in  the  record  that  he  joined  in  any  unlawful 
agreement.  The  statute  is  not  violated  by  one  who 
does  not  join  in  a  conspiracy  agreement.  See  Marino 
V.  U.  S.  (€CA-9),  91  Fed.  (2d)  691,  695;  Muyres  v. 
U.  S.  (CCA-9),  89  Fed.  (2d)  784.  The  wrongful  acts 
of  Osaki,  if  they  were  wrong,  in  making  the  applica- 
tion of  December  11,  1945,  (Exh.  13)  and  the  joint 
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making-  by  Hildebrand  and  Osaki  of  the  false  Supple- 
mental Application  of  March  27,  1946  (Exh.  14),  long 
before  De  Bon  met  either  Osaki  or  Hildebrand,  is  not 
admissible  against  and  could  not  link  De  Bon  with  any 
wrongdoing  for  he  had  no  knowledge  thereof  and  no 
connection  therewith  and  did  not  know  either  of  those 
persons.  See  Wilson  v.  U.  .V.  (CCA-()),  109  Fed.  (2d) 
895,  896. 

If  the  indictment  is  construed  to  charge  one  single 
continuing  conspiracy  to  file  false  applications  not  a 
shred  of  evidence  connects  De  Bon  with  any  such  mat- 
ter. If  the  prosecution  had  proved  other  conspiracies 
on  the  part  of  any  of  the  defendants,  such  as  conspii'- 
ing  to  file  false  mail  order  requests,  such  evidence 
would  not  sustain  the  single  conspiracy  charged  for 
such  would  he  a  variance  between  charge  and  pi'oof. 
See  Blurnenthal  v.  U.  S..,  92  L.  Ed.  Adv.  183,  188; 
Berger  v.  U.  S.,  295  U.  S.  78,  81-82,  and  Marcante  v. 
U.  S.  (C(^A-IO),  49  Fed.  (2d)  156,  157-158. 

Further,  the  rule  is  that  evidence  to  con\act  in  a 
conspiracy  case  must  be  so  clear  and  convincing  as  to 
leave  no  reasonable  doubt  as  to  guilt.  U.  S.  v.  Silva 
(CCA-2),  131  Fed.  (2d)  247,  249.  The  conclusions  to 
be  drawn  from  circumstantial  evidence  of  a  conspiracy 
must  exclude  every  other  reasonable  hypothesis  than 
that  of  guilt.  Copeland  v.  U.  S.  (CCA-5),  90  Fed. 
(2d)  78,  79.  There  is  no  evidence  whatever  linking 
De  I^on  with  the  making  of  the  applications  and  mail 
order  requests.  Tinder  the  test  of  these  rules  De  Bon 
was  not  guilty  of  Counts  One  or  Three. 
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(Substantive  Count  Three.) 

If  the  mail  order  requests  (Exhs.  1  and  5  both  dated 
July  8,  1946),  made  by  Osaki  and  Hildebrand,  were 
false  in  any  respect  it  could  be  only  in  the  fact  that 
Hildebrand,  in  signing  Osaki 's  name  thereto  and  later 
receiving  Osaki 's  oral  approval  thereof,  did  not  dis- 
close therein  that  Osaki  (and  Hildebrand,  his  patrner) 
intended  to  resell  the  items  which  might  be  awarded 
to  Osaki  thereunder.  However,  nothing  in  these  mail 
order  request  forms  supplied  by  the  WAA  required 
any  such  disclosure  therein.  (See  Exhs.  1  and  3.) 
Such  a  requirement  appears,  in  negative  form,  in  the 
Veteran's  Apphcation  for  Surplus  Property  form 
which  contains  a  statement  the  veteran  is  applying 
for  property  for  specific  uses.  (See  Exhs.  13  and  14.) 
However,  De  Bon  did  not  meet  Osaki  until  introduced 
to  Osaki  by  Hildebrand  on  July  24,  1946,  when  Osaki 
executed  bills  of  sale  to  him.  (R.  101,  102.)  Up  to  that 
moment  and  thereafter  De  Bon  thought  he  was  deal- 
ing with  Hildebrand  who  led  him  to  believe  he  (Hilde- 
brand) was  an  authorized  veteran  dealer  in  used  cars 
with  a  partner  in  that  business  named  Mee.  Neither 
Hildebrand  nor  Osaki  ever  informed  De  Bon  that  any 
such  mail  order  requests  had  been  made  and  there  is 
no  evidence  in  the  record  that  he  had  any  such  knowl- 
edge that  any  such  requests  were  required  by  the 
WAA  to  be  made  or  of  the  contents  of  such  r-equests. 
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III. 

THE  EVIDENCE  IS  INSUFFICIENT  TO  SUSTAIN  THE 
JUDGMENT  OF  CONNECTION. 

(Conspiracy  Count  One.) 

Ill  order  to  connect  Be  lion  with  a  conspiracy  it  is 
essential  for  the  prosecution  to  prove  that  he  had 
knowledi^^e  of  the  conspiracy  and  intent  to  commit  a 
wrongful  act. 

Lee  V.  U.  S.  (CCA-9),  !()()  Fed.  (2d)  906,  907; 

U.  ^^  V.  Gerke  (CCA-3),  125  Fed.  (2d)  243,  246; 

E(/an  V.  IJ.  S.  (CCA-8),  137  Fed.  (2d)  369,  378; 

U.  S.  V.  Mellon  (CCA-2),  96  Fed.  (2d)  462,  464. 

Inasnnich  as  the  record  reveals  that  De  Bon  had  no 
knowledge  of  the  making  or  of  the  contents  of  either 
of  the  applications  conspiracy  Count  One  falls  as  to 
him  for  a  want  of  knowledge  and  intent.  The  burden 
of  proof  rested  on  the  ])i*osecution  to  prove  criminal 
intent  or  to  show  facts  from  which  such  intent  could 
be  presumed.  See  Piquett  v.  U.  S.  (CCA-7),  81  Fed. 
(2d)  75,  81,  cert.  den.  56  S.  Ct.  749;  Minner  v.  U.  S. 
(CCA-10),  57  Fed.  (2d)  506,  512;  U.  S.  v.  Schultze 
(Dc-Ky.),  28  F.S.  234,  235,  and  rule,  in  22  C.J.S.  883, 
sec.  568.  The  prosecution  failed  to  sustain  that  burden 
on  the  conspiracy  and  substantive  charges  of  Counts 
One  and  Three. 

(Substantive  Count  Three.) 

The  I'ule  as  to  the  substantive  charge  in  Coimt  Three 
is  that  the  prosecution  must  prove  that  the  mail  order 
request  for  the  three  White  trucks  were  made  by  De 
Bon,  that  tlie  request  was  false  in  n  material  respect 
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and  that  he  had  knowledge  of  the  falsity.  See  TJ.  S.  v. 
Jemiison  (CCA-Kans.),  Fed.  Cas.  No.  15,475,  1  Mc- 
Craiy  226,  U.  S.  v.  Miskell  (CC-Ky.),  15  Fed.  369,  370. 
The  evidence  is  conclusive  that  Hildebrand  personally, 
without  the  knowledge  of  Osaki  or  De  Bon,  prepared 
both  mail  order  requests  (Exhs.  1  and  5),  and  later 
had  Osaki  orally  approve  his  making  of  these  requests. 
(R.  43-44,  covering  Exh.  1,  and  R.  51,  74,  100  covering 
Exh.  5.)    De  Bon  did  not  participate  therein. 


IV. 

PROOF  OF  ELEMENTS  ESSENTIAL  TO  CRIME  IS  LACKING. 

The  prosecution  failed  to  establish  that  there  was 
any  prohibition  against  the  cars  being  purchased  for 
resale  purposes  to  any  person,  whether  a  veteran  or 
non-veteran.  There  is  no  e^ddence  that  the  sale  by  the 
WAA  was  restricted  to  veterans  or  that  there  was  any 
prohibition  against  resale  to  a  non-veteran.  In  con- 
sequence, Osaki  was  not  duty  bound  to  disclose  that 
he  was  buying  for  the  purpose  of  reselling  to  De  Bon 
and  the  request,  therefore,  was  true  and  not  false  since 
he  was  buying  for  himself  for  resale  purposes.  No 
such  requirement  appears  on  the  Mail  Order  Request. 

Under  the  Surplus  Property  Act  of  1944,  50  USC 
Appendix,  sec.  1625(b)  the  Administrator  was  author- 
ized to  set  aside  surplus  property  ''for  exclusive  dis- 
posal to  veterans  for  their  own  personal  use,  and  to 
enable  them  to  esta])lish  and  maintain  their  own  small 
business,  professional,  or  agricultural  enterprises.  Un- 
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der  the  regulations  set  np  by  tlie  Administrator,  as 
under  the  statute,  property  could  be  sold  to  veterans 
for  resale  purposes.  A  characteristic  example  of  no- 
tices annexed  to  applications  to  purchase  for  personal 
use  or  for  resale  purposes,  altliougli  iiot  offered  in 
evidence  at  the  trial  ])elow,  reads  as  follows: 

''Applications  Dealinfi  for  Property  Not  For 
Resale 

If  the  items  requested  are  for  use  in  your  own 
small  business,  submit  a  signed  statement  to  that 
effect  and  return  with  your  application. 

Applications  Dealing  for  Property  To  Be  Resold 

To  establish  your  status  as  a  veteran  dealer,  you 
must  furnish  in  addition  to  the  attached  applica- 
tion as  an  incorporation  thereof  the  following 
listed  supplemental  evidence : 

(a)  A  letter  on  the  stationery  and  over  the 
signature  of  a  representative  of  your  Bank. 

The  above  letter  must  include  a  statement  to  the 
effect  that  the  writer  has  evidence  that  you  are, 
or  will  be  engaged  in  business  requiring  the  prop- 
erty sought,  and  that  you  arc  financially  respon- 
sible for  the  property  requested. 

(b)  A  certified  or  photostatic  copy  of  lease 
or  rental  agreement,  oi'  other  evidence  of  your 
control  of  warehouse  or  storage  space  sufficient 
to  house  the  property  desired. 

(c)  A  certified  or  photostatic  copy  of  li- 
censes required  by  law  to  operate  your  business. 

For  your  information,  in  accordance  with  the  Sur- 
plus Property  Act,  veterans  purchasing  items  for 
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resale  in  their  business  may  use  their  veterans 
priority  to  purchase  only  one  initial  stock.  Fur- 
ther stocks  for  'resale'  will  be  sold  to  veteran 
dealers  on  the  same  basis  as  to  non- veteran  dealers 
in  the  commodity  involved.  This  limits  you  to  one 
application.  Each  item  requested  must  show  the 
dollar  value  you  are  willing  to  expend  to  purchase 
this  item." 

There  is  no  doubt  that  De  Bon  thought  he  was  deal- 
ing with  a  duly  licensed  veteran  dealer  in  used  cars. 
Further,  there  is  no  evidence  in  the  case  that  the  sales 
of  the  Chevrolet  or  the  White  van  trucks  were  re- 
stricted to  veterans  under  a  prohibition  against  resale 
or  that  the  Chevrolet  was  a  left-over  unit  and  there  is 
no  evidence  that  the  White  van  trucks  were  not  also 
left-over  units  or  that  there  was  a  prohibition  against 
their  resale  to  veterans,  veteran-dealers  or  non-veteran 
dealers. 

Obviously  a  Chevrolet  gunnery  truck  was  of  no 
value  to  anyone  since  it  could  not  be  used  for  war  pur- 
poses or  for  anything  hut  junk.  The  Government  and 
police  authorities  would  view  the  use  of  such  a  truck 
by  a  citizen  as  dangerous. 

Although  the  WAA  regularly  noticed  sales  intended 
for  veterans  only  w^hethei'  for  retention  in  the  veter- 
an's own  business  or  for  resale  l)y  a  veteran  dealer  in 
the  used  car  business,  there  is  no  evidence  that  there 
were  any  restrictions  whatever  placed  hy  it  on  the  re- 
sale of  the  Chevrolet  or  the  White  van  trucks.  The 
Chevrolet  gunnery  truck  was  a  left-over  unit  after  the 
veteran's  sale  had  been  concluded  (R.  41-42)  and,  in 
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consequence,  apparently  was  open  Foi-  sale  to  any 
veteran  or  non -veteran  without  any  agreement  not  to 
resell.  Inasmuch  as  no  evidence  was  introduced  that 
the  WAA  i)laced  restrictiojis  on  the  sale  to  veterans 
and  on  a  resale  by  them  or  to  non-veterans  on  left- 
over units,  Osaki's  affidavit  was  not  proved  false  in 
any  material  respect  and  he  and  Hildebrand,  his  pail- 
ner,  were  not  proved  in  this  trial  to  have  been  guilty 
of  making  false  mail  order  requests.  De  Bon  had  noth- 
ing to  do  with  these  mail  order  requests  and  had  no 
knowledge  whatever  that  they  had  been  made  or  that 
they  were  required  by  the  WiUV  to  be  made. 

No  evidence  whatever  was  introduced  showing  that 
the  sale  of  White  van  trucks  was  restricted  to  vet- 
erans or  that  they  were  not  also  left-over  units  avail- 
able for  sale  to  the  public.  If  they  fell  into  either 
classification  Osaki's  mail  order  request  was  not  false 
for  he  was  not  bound  to  disclose  therein  that  he  was 
purchasing  for  resale  purposes.  His  request,  in  con- 
sequence, was  not  false  merely  because  he  signed  the 
mail  order  request  in  his  own  name. 


V. 

PROSECUTION  FAILED  TO  SUSTAIN  ITS  BURDEN  OF  PROOF. 

The  i^rosecution  failed  to  prove  that  there  was  any 
prohibition  placed  by  law  upon  Hildebrand  and/or 
Osaki  from  reselling  the  cars  to  De  ]>on  and,  in  con- 
sequence, the  mail  order  requests  were  not  false  for 
Osaki  acquired  good  and  lawful  title  to  the  cars  as 
the  purchaser. 
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By  the  mail  order  requests  Osaki  applied  for  the 
purchase  of  the  cars.  Title  thereto  passed  from  the 
WAA  (U.  S.)  to  him.  If  he  thereby  violated  any 
agreement  impliedly  made  not  to  resell  the  cars,  as 
charged  in  the  indictment  (R.  4),  the  WAA  could 
have  held  him  civilly  ]ia])le  therefore,  Imt  such  an 
agreement  would  not  Ijind  De  Bon  or  defeat  the  title 
De  Bon  received  from  Osaki  upon  payment  of  a  valu- 
able consideration  and  for  which  he  received  proper 
bills  of  sale.  De  Bon  dealt  with  Hildeln-and  who 
held  himself  out  to  l^e  in  partnership  in  used  cars  as 
a  veteran  dealer  in  used  cars  and  as  l^eing  eligible  and 
qualified  to  purchase  surplus  property. 

We  direct  attention  to  the  fact  that  the  WAA  ap- 
pears to  have  recognized  that  the  prohibition  against 
resale  was  absurd  in  its  very  nature  and  that  it  sought 
to  remedy  the  matter  by  an  appendix  provision  spe- 
cifically authorizing  veterans  to  resell  property.  See 
Lee  V.  U.  S.  (CCA-6),  167  Fed.  (2d)  137  at  140. 

Further,  we  direct  attention  to  the  fact  that  a  vet- 
eran could  establish  his  status  as  a  veteran  dealer  for 
resale  purposes.  There  is  no  evidence  in  the  record 
that  Hildel)rand  as  a  veteran  dealer  lacked  authority 
to  resell  and  that  De  Bon  had  knowledge  of  his  lack  of 
authority.  The  l^urden  rested  on  the  prosecution  to 
establish  Iiildel)rand's  lack  of  authority  and  De  Bon's 
knowledge  of  this  lack.  This  was  a  burden  of  proof 
placed  upon  the  prosecution  that  it  completely  over- 
looked. A  case  is  not  made  out  by  the  prosecution 
unless  it  first  proves  that  the  acts  alleged  to  l)e  crim- 
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inal  were  criminal.  Pioof  oT  Osaki's  or  Plildebj-and's 
lack  of  autJwrity  to  resell  is  an  essential  element  of 
proof  before  a  crime  could  he  made  out. 

The  ])urden  of  j)roof  rested  on  the  prosecution  to 
establish  evidence  of  guilt  ol'  each  element  of  the  of- 
fense cliai'ged.  See,  Bollenhack  v.  [I.  «S'.,  ^^26  U.S.  607, 
613;  U.  S.  V.  Gooding,  25  U.S.  460,  471,  478;  Beji- 
way  V.  MicJiigan  (C(!A-6),  26  Fed.  (2d)  168,  171, 
cert  den.  278  U.S.  615.  The  prosecution  herein  failed 
to  esta])lish  its  burden  of  prooi'.  The  evidence  was  un- 
contradicted and  conclusive  that  De  Bon  dealt  with 
llildebrand  in  the  behef  that  Hildebrand  was  such 
a  veteran  dealer  in  partnership  with  Mee  of  Bakers- 
field  although  he  did  not  know  the  partner  to  be 
Osaki  until  the  time  Osaki  sold  the  cars  to  him. 


VI. 


PROSECUTION  S  SUMMATION  TO  JURY  SUGGESTING  APPEL- 
LANT WAS  GUILTY  OF  OTHER  CONSPIRACIES  DEPRIVED 
HIM  OF  A  FAIR  TRIAL. 

The  inadvertent  reference  made  by  counsel  for  the 
prosecution  against  the  appellant  to  the  jury  appears 
in  R.  226  in  the  following  language: 

"Now,  there  were  the  two,  one  purchased  on 
Hildebrand 's  priority  and  the  other  purchased,  as 
we  charge  on  Osaki's  priority;  and  we  have  in 
this  case  confined  ourselves  to  the  operations  be- 
tween Osaki,  Hildebrand,  and  De  Bon.  There  may 
have  been  other  conspiracies  here  *  *  *" 
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Althougii  counsel  for  tlio  ap]>ellant  made  a  timely 
objection  to  that  statement  and  the  Court  thereupon 
instructed  the  jury  to  disregard  it  the  injury  had  been 
done  and  it  was  incurable.  It  is  difficult  enough  for 
an  accused  to  defend  himself  against  serious  accusa- 
tions brought  against  Irini  in  an  indictment — but  it 
is  practically  impossi})]e  for  him  to  defend  himself 
against  unfounded  ])ut  equally  damaging  charges  out- 
side the  indictment  and  the  effect  the  suggestion  of 
the  commission  of  other  offenses  has  on  the  charge 
being  tried.  The  test  would  not  seem  to  be  whether 
the  statement  was  intended  to  hurt  but  that  it  did  its 
harm.  Similarly,  in  libel  and  slander  cases,  the  rule 
has  been  phrased  that  it  is  not  the  aim  but  the  target 
that  is  hit  that  counts.  The  motion  for  a  new  trial 
should  have  been  granted. 

See, 

U.  S.  V.  McNamara  (CCA-2),  91  Fed.  (2d)  986, 

992; 
McKihhen  v.  Philadelphia  R.  Ry.  Co.,  251  Fed. 
577,  578-9. 

See  also: 

Berger  v.  U.  S.,  295  U.S.  78,  86-89; 
Crumpton  v.  U.  S.,  138  U.S.  361,  364; 
Williams  v.  U.  S.,  168  U.S.  382,  398; 
Faqiiin  v.  U.  S.,  251  Fed.  579,  580; 
Sischo  V.  U.  S.,  296  Fed.  696. 
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Vll. 

CONVICTION,  SENTENCES  AND  FINES  ARE  VOID  FOR  IN- 
FLICTING DOUBLE  PUNISHMENT  FORBIDDEN  BY  THE 
FIFTH  AMENDMENT. 

Count  One  charging  defendants  with  a  consijiracy 
to  defraud  the  U.  S.  in  making  and  causing  fraudu- 
lent applicaiions  (Exh.  13  and  14)  to  be  made  for  the 
purchase  of  White  van  trucks  in  the  name  of  veteran 
Osaki  for  the  benefit  of  non-veteran  De  Bon  inchides 
every  element  of  the  substantive  oft'ense  charged  in 
Count  Three.  In  consequence,  the  imposition  of  the 
separate  sentence  and  fine  on  Count  One,  followed  by 
probation,  and  the  separate  fine  imposed  on  Count 
Three  constituted  double  punishment  and  jeopardy 
forbidden  hy  the  Fifth  Amendment.  See  Sealfon  v. 
U.  S.,  ()8  S.  Ct.  R.  237,  holding  the  doctrine  of  res 
judicta  applicable  where  a  conspiracy  charge  which 
resulted  in  an  acquittal  was  held  a  bar  to  conviction 
on  the  substantive  charge.  See  also  U.  S.  v.  Adams, 
281  U.S.  202,  205,  so  holding  where  substantive  charges 
were  involved.  See  also.  Freemen  v.  U.  S.  (CCA-6), 
146  Fed.  (2d)  978,  979,  980;  U.  S.  v.  BachmU 
(DCNY),  270  Fed.  869;  and  U.  S.  v.  Clavin  (DCNY), 
272  Fed.  975,  987.  The  doctrine  of  res  judicta,  or 
plea  in  bar,  and  also  estoppel  may  be  urged  in  crim- 
inal cases  as  well  as  the  plea  of  double  jeopardy.  See 
U.  S.  V.  Oppenkeimer,  242  U.S.  85,  87;  and  U.  S.  v. 
Holbrook  (DC  Mo.),  36  F.S.  345,  348,  and  the  plea 
of  autrefois  acquit;  In  re  Snow,  120  U.S.  274,  and 
Ex  parte  Rose  (DC  Mo.)  ;  33  F.S.  941,  943,  holding 
the  imposition  of  consecutive  sentences  to  be  void. 


34 

The  acquittal  on  the  substantive  charge  of  making 
a  false  mail  order  request  contained  in  Count  Two 
was  res  judicata  on  the  same  issues  contained  in  con- 
spiracy Count  One,  that  is  to  say,  on  the  mail  order 
request  for  the  Chevrolet  truck. 

See: 

Sealfon  v.  U.  S.,  91  L.  Ed.  Adv.  215; 
U,  S.  V.  Adayns,  281  U.  S.  202,  205. 

This  leaves  relevant  to  the  case  only  the  Count  One 
conspiracy  charge  relating  to  the  making  of  alleged 
false  mail  order  requests  i'or  three  White  van  trucks 
and  the  same  issue  involved  in  substantive  charge  in 
Count  Three.  We  are  not  familiar  with  any  precedent 
holding  that  the  conspiracy  charge  is  severable  in  na- 
ture. It  would  seem  to  be  analagous  to  an  ^gg  which, 
if  bad  in  a  material  respect,  is  wholly  bad. 


VIII. 

ASSIGNED  ERRORS  IN  INSTRUCTIONS  TO  JURY. 

(1)  The  trial  Court  erred  in  refusing  to  instruct  the  jury  that 
the  testimony  of  codefendants  who  pleaded  guilty  should  be 
viewed  with  caution. 

The  trial  Court  erred  in  refusing  to  instruct  the 
jury  that  the  testimony  of  codefendants  Osaki  and 
Hildebrand  who  had  pleaded  guilty  to  conspiracy 
Count  One,  the  other  counts  thereuxjon  being  dis- 
missed (R.  212),  should  be  viewed  with  caution.  The 
oral  request  for  such  insti'uction  and  the  defendant 
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De  Bon's  objection  to  tlio  Court's  refusal   to  give  it 
appears  at  K.  196,  as  follows: 

Mr.  Tramutolo.  Your  Honor,  the  one  on  whicli  1 
wanted  to  address  myself  to  the  ('ourt,  and  it  may 
have  been  covered  while  i  was  vvj-iting,  is  the  weight 
the  jury  must  give  to  those  who  have  pleaded  guilty. 
1  got  just  one  portion  of  it,  and  1  don't  know  wheth- 
er the  jury  was  instructed  that  their  testimony  should 
be  viewed  with  caution  hiu-ausc  of  the  fact  that  they 
had  pleaded  guilty. 

The  Court,  i  have  given  that  instruction  'wnith  re- 
sjDect  to  the  accomplices,  and  L  feel  it  is  covered.  (This 
refers  to  such  instruction  at  R.  185.) 

There  is  a  wide  dilference  between  the  weight  to  be 
given  to  the  testimony  of  persons  asserted  to  be  ac- 
complices and  convicted  codefendants.  The  latter  could 
be  but  by  no  means  need  be  accomplices.  There  is  no 
evidence  in  the  record  showing  that  Osaki  and  Hilde- 
brand  were  accomplices  of  De  Bon  in  any  conspiracy. 
Their  pleas  of  guilt  to  a  conspiracy  could  not  impli- 
cate De  Bon  but,  from  the  instruction  given  on  accom- 
plices, under  the  circumstances,  the  jury  might  well 
have  inferi'ed  or  have  been  led  to  the  conclusion 
that  De  Bon  was  a  joint  conspirator.  In  consequence, 
De  Bon  was  entitled  to  the  instruction  he  orally  re- 
quested. The  fact  that  appellant's  request  was  oral  in- 
stead of  being  requested  in  writing  did  not  constitute 
a  waiver  of  the  instruction. 

Bird  V.  U.  S.,  180  U.S.  350,  361-3()2. 
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(2)  The  trial  Court  erred  in  refusing  to  instruct  the  jury  that 
the  purchase  of  property  from  a  veteran  did  not  violate  the 
Surplus  Property  Act. 

The  trial  Court  erred  in  refusing  to  instruct  the 
jury  that  it  was  not  a  violation  of  the  Surplus  Prop- 
erty Act,  for  De  Bon  to  purchase  property  from  a 
veteran  who  received  lawful  title  thereto  from  the 
WAA  and  that  the  Act  provided  no  penalty  for  so 
doing.  The  oral  request  for  such  instruction  and  de- 
fendant De  Bon's  objection  to  the  Court's  refusal  to 
give  such  an  instruction  appears  at  R.  196,  as  follows : 

Mr.  Tramutolo.  The  only  other  one,  your  Honor, 
I  thought  I  had  prepared  for  your  Honor,  was  that  it 
was  not  a  violation  of  this  Act  to  purchase  property 
from  a  veteran  when  he  acquires  it  himself,  lawfully. 
In  other  words,  there  is  no  penalty  on  the  Act. 

The  Court.  Well,  there  is  no  such  charge.  There 
is  no  issue.  You  have  argued  that  point  to  the  jury, 
and  I  think  very  adequately,  and  you  proposed  no  in- 
struction on  that  situation  and  caution. 

Mr.  Tramutolo.  1  thought  1  proposed  the  one.  That 
was  the  one  I  wanted  to  ask  about. 

The  Court.  No,  there  was  none  proposed.  1  no- 
ticed you  argued  it  very  fluently  and  adequately. 

Argument  of  counsel  before  a  jury  on  a  question 
of  law  which  is  material  to  the  case  is  no  substitute 
for  an  instruction  on  the  issue  by  the  Court.  Hilde- 
brand  had  led  De  Bon  to  believe  he  was  an  authorized 
veteran  dealer.  Under  the  circiunstances  there  was 
nothing  wrong  in  his  reliance  upon  that  representa- 
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turn  and  his  belief  tlici'oin  would  rclicsvc  him  from  con- 
viction for  crime  by  reason  of  his  lack  of  knowledge 
of  Hildebiand's  true  status  and  liis  own  lack  of  in- 
tent. 

Further,  if  llildebrand  was  a  veteran  dealer,  he  and 
his  ijartner  were  authorized  to  resell  items  and,  m 
consequence,  none  of  them  committed  a  wrong.  De  Jion 
was  entitled  to  the  requested  instruction  for  said  rea- 
sons. 

A  defendant  is  entitled  to  instructions  on  his  theory 
of  a  case.  The  total  failure  of  a  trial  Court  to  give 
an  instruction  on  an  issue  raised  by  the  evidence  and 
the  defendant's  request  for  it  constitutes  reversible 
error.  ISee,  McAffee  v.  U.  S.  (CA-DC),  105  Fed.  (2d) 
21,  32;  Meadows  v.   U.  S.    (CA-D€),  82  Fed.    (2d) 
881,  883;  Hersh  v.  IL  S.  (CCA-9),  69  Fed.  (2d)  799, 
807.    See  also,  Sealfon  v.  U.  S.,  68  S.  Ct.  237,  at  240, 
which  holds  that  even  if  an  appropriate  instruction  on 
a  material  issue  is  not  proposed  by  the  parties  that 
it  is  nevertheless,  the  duty  of  the  Court  to  give  such 
an  ade(iuate  instruction  on  that  issue  and  its  failure 
so  to  do  constitutes  reversible  error.  See  also.  Bird 
V,  U.  ^.,  180  U.S.  350,  361-2 ;  and  Calderon  v.  U.  S. 
(CCA-5),   279  Fed.   556,  55S,  declaring   the   general 
rule  to  be  that  the  Court  must  give  pertinent  instruc- 
tions when  its  attention  is  directed  to  the  defendant's 
theorv  of  the  case. 
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(3)  The  trial  Court  erred  in  instructing  the  jury  that  an  aider 
and  abettor  is  a  principal. 

The  trial  Court  erred  in  giving  the  i'ollowing  in- 
structions to  the  jury  to  the  effect  that  an  aider  or 
abettor  is  criminally  liable  as  a  principal. 

(R.  185-186.)  I  further  charge  that  whoever  directly 
commits  an  act  constituting  an  offense  defined  in  any 
law  of  the  United  States,  or  whoever  aids,  abets,  con- 
ceals, induces,  or  procures  its  commission,  is  a  prin- 
cipal, and  to  be  prosecuted  and  punished  as  such.  In 
other  words,  whoever  directly  does  the  thing  that  is  a 
violation  of  law  is  a  principal,  and  is  also  one  who 
either  aids,  abets,  conceals,  induces,  or  procures  the 
doing  of  an  act  or  that  act. 

*'Aid"  and  1  am  defining  these  for  you  because 
the  definitions  are  essential  in  the  trial  of  this  case — 
"Aid"  means  ''to  help,  support,  assist;  one  who  helps 
or  promotes  in  doing  something;  helper  or  assistant". 

**Abet"  means  ''to  instigate  or  to  encourage  by  aid 
or  countenance;  or  to  contribute;  as  an  assistant  or 
instigator  in  the  commission  of  an  ott'ense". 

"It  is  essential  to  the  guilt  of  a  person  charged  with 
aiding  and  abetting  the  conmiission  of  a  crime  that 
such  person's  acts  shall  have  contributed  to  the  ef- 
fectuation of  the  off'ense.  It  is  sufficient  if  it  facili- 
tated the  result  and  rendered  the  accomplishment  of 
the  offense  more  easy. 

"Usually  to  aid  and  abet  in  the  commission  of  an 
offense,  the  person  rendering  such  aid  or  assistance 
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is  present  to  rendei'  suppoi-t  and  (confidence,  but  he 
may  aid  and  abet  even  though  absent. 

"A  person  who  renders  assistance,  cooperation  and 
encouragement  in  tlie  commission  of  an  olfense  is  one 
who  aids  and  abets  in  th(;  commission  thereof." 

Nowhere  in  the  indictment  is  the  a])])ellant  charged 
with  having  aided  and  abetted  in  the  commission  of 
any  oft'ense. 

If  the  evidence  showed  any  tiling,  it  showed  De  Bon 
did  not  and  could  not  have  joined  in  a  common  pur- 
pose with  Osaki  and  Hildclorand,  or  with  either  of 
them,  and  had  no  intent  to  aid  or  encourage  either  of 
them  and  was  not  present  at  the  making  of  the  ap- 
plication, supplemental  appJication  or  mail  order  re- 
quests, in  consequence,  there  was  no  evidence  that  he 
aided  or  al)etted  them.  He  was  not  an  accessory  before 
the  fact.  See  Morei  v.  U.  S.  (CCA-6)  127  Fed.  (2d) 
827,  830.  Therefore,  if  the  evidence  discloses  any  con- 
nection whatever  on  the  part  of  De  Bon  with  the 
matter  it  could  show,  at  most,  that  he  was  an  accessory 
after  the  fact  and  hence  he  could  not  have  been  a 
principal  and  the  instruction,  given  under  18  U8C 
550,  was  erroneous  and  prejudicial. 

To  be  an  aider  or  abettor  under  18  USCA,  sec.  550, 
in  a  felony  case  mere  presence  is  not  enough.  There 
must  be  a  common  pur]3ose  and  intent  to  aid  or  en- 
courage the  j)ersons  who  committed  the  crime  and  an 
actual  aiding  and  encouraging.  An  accessory  before 
the  fact  is  one  who,  though  absent  at  the  commission 
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of  a  felony,  procures,  conceals  or  commands  annother 
to  perpetrate  it.  Those  present  assisting  are  guilty 
as  principals  while  those  who  are  absent  but  who 
counseled  it  are  accessories  before  the  fact.  An  aider 
and  abettor  must  be  present  when  the  crime  is  com- 
mitted. If  the  evidence  ]:»e  deemed  to  show  De  Bon 
was  an  accessory  after  the  fact  the  indictment  fails 
for  he  was  not  so  charged  and  there  is  a  fatal  variance 
between  the  charges  brought  and  the  crime  proved. 
See  Morei  v.  U.  S.,  supra. 

(4)  The  trial  Court  erred  in  its  statements  of  the  law  in  re- 
sponse to  questions  put  to  the  Court  by  the  jury. 

The  Court  erred  in  answering  the  following  ques- 
tions propounded  by  the  jury  to  the  Court,  \4z : 

''  (R.  202)  The  third  question  is,  Can  a  dealer  buy 
on  a  veteran's  priority  and  sell  to  a  non-veteran  on 
a  commission  basis?  That  involves  a  mixed  question 
of  law  and  fact,  and  I  regard  the  answer  to  that  as 
completely  removed  from  this  case,  because  the  trans- 
action as  elicited  through  the  medium  of  the  witnesses 
is  either  one  thing  or  the  other.  *  *  * 

(R.  203)  The  gravamen  of  this  cause  is  not  bot- 
tomed or  predicated  upon  any  sale.  If  there  be  a  fraud 
perpetrated,  it  is  in  connection  with  the  mail  order 
sent  to  the  War  Assets,  and  othei*  features  of  the 
transaction.  No  opprobrium  attached  to  the  alleged 
sale. 

A  Juror.  If  Mr.  Hildebrand  was  a  dealer,  couldn't 
it  be  construed  that  a  dealer  is  entitled  to  a  commis- 
sion for  sale? 
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The  (Jourt:  A  dealer  can  deal  in  his  own  proper- 
ties as  such,  but  bear  in  mind  in  this  case  that  Mr. 
Hildebrand  was  not  dealing  in  his  own  priorities. 
Mr.  Hilde])rand  was  dcaHng-  in  Osaki's  priorities. 

The  Juror :  What  I  mean  is  an  innocent  purchaser 
purchasing  and  paying  commission,  wouldn't  that  or 
couldn't  that  be  constituted  (considered?)  a  commis- 
sion instead  of — 

The  Court:  That  is  for  you.  I  am  not  to  pass  on 
that,  sir.  That  is  a  matter  for  you  to  determine  in  the 
light  of  all  the  facts  in  this  case. 

The  Juror:  That  is  the  reason  we  wanted  to  know 
what  a  dealer  was. 

The  Court :  I  have  defined  it  as  best  I  can.  I  have 
given  you  the  definition.   I  have  read  the  Act." 

The  question  whether  a  veteran  dealer  (Hildebrand) 
could  buy  on  his  own  or  his  partnership's  priority  and 
thereafter  sell  to  a  non- veteran  on  a  profit  or  commis- 
sion basis  was  a  question  of  law  highly  material  to  the 
issue  involved.  If  such  was  permissible  neither  of  the 
mail  order  requests,  whether  referable  to  Osaki's  ap- 
plications or  viewed  independently,  could  have  been 
false  in  failing  to  disclose  that  the  veteran  purchaser 
then  intended  or  later  intended  to  resell  the  items  to 
De  Bon  and  no  crime  whatever  was  committed  by  any 
of  the  defendants. 

The  question  whether  Hildebrand  was  a  veteran 
dealer,  as  the  e^ddence  disclosed  he  was  in  a  partnei'- 
ship  with  a  veteran  engaged  in  the  used  car  business 
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and  that  he  informed  De  Bon  that  he  was  a  veteran 
dealer,  and,  as  such  was  entitled  to  a  profit  or  com- 
mission on  a  sale,  obviously  required  a  jury  in- 
struction that  a  veteran  dealer  was  entitled  to  a 
profit  under  such  circumstances.  The  trial  Court's 
answer  that  a  dealer  can  deal  in  his  own  properties 
but  that  Hildebrand  was  not  so  doing  but  was  dealing 
in  Osaki's  priorities  was  erroneous.  That  Court  should 
have  instructed  the  jury  that  if  it  found  that  De  Bon 
believed  in  and  relied  upon  the  representation  made 
by  Hildebrand  that  he  was  a  veteran  dealer  in  part- 
nership with  a  veteran  in  the  used  car  business  that 
Hildebrand  and  Osaki  could  charge  De  Bon  a  profit 
on  the  sales  to  him  of  the  cars. 

The  trial  Court's  failure  to  answer  the  jurors'  ques- 
tion whether  or  not  an  innocent  purchaser  could  pay 
a  commission  or  rather  a  profit  on  sales  was  an  erron- 
eous refusal  to  instruct  on  an  issue  of  law  involved  in 
the  case  and  raised  by  the  evidence  and  was  not  a 
mere  matter  of  fact  to  be  determined  by  the  jury. 

Inasmuch  as  these  questions  of  law  were  propounded 
by  the  jury  to  the  Court  and  not  by  counsel  for  the 
defendant  they  were  not  excepted  to,  and,  under  the 
circumstances,  the  jury  proposed  them  in  lieu  of  the 
defendant  and  the  Court  erred  in  failing  to  give  a 
proper  instruction  on  this  material  issue.  See  Bollen- 
hach  V.  U.  S.,  326  U.  S.  607,  612-4,  where  the  Supreme 
Court  stated: 

**When  a  jury  makes  explicit  its  difficulties  a 

trial  judge  should  clear  them  away  with  concrete 

accuracy." 
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"A  conviction  onght  not  to  rest  on  an  equivocal 
direction  to  the  jury  on  a  basic  issue." 

'*A    charge    should    not    be    misleading.     See 
Agnew  V.  U.  S.,  165  U.  S.  36,  52." 

See  also :  M.  Kraas  cf?  Bros.  v.  U.  S.,  327  U.  S.  614, 
617. 


CONCLUSION. 

For  the  foregoing  reasons  we  urge  that  the  judg- 
ment of  the  Court  below  be  reversed. 

Dated,  San  Francisco,  California, 
January  5, 1949. 

Respectfully  submitted, 

Chauncey  Tramutolo, 

Attorney  for  Appellant. 
Wayne  M.  Collins, 
Of  Counsel. 
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No.  11,841 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Ed  DeBon, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


BRIEF  FOR  APPELLEE. 


THE  FACTS. 
On  June  11,  1947,  an  indictment  was  returned 
against  Ed  DeBon  (appellant  herein)  and  two  co- 
defendants,  Oscar  Csaki  and  John  Stephen  Hilde- 
brand  (R.  2-9)  charging  them  in  three  counts,  the  first 
count  charging  them  with  conspiracy  to  knowingly, 
and  wilfully  make  and  cause  to  be  made  and  to  pre- 
sent and  cause  to  he  presented  false  and  fraudulent 
applications  by  veterans  of  World  War  II  for  the 
purchase  of  surplus  war  materials  from  the  War 
Assets  Administration  (successor  to  War  Assets  Cor- 
poration) the  said  appellant  knowing  that  the  said 
applications  were  false,  fraudulent  and  misleading  and 
knowing  that  said  applications  were  a  matter  within 
the  jurisdiction  of  the  War  Assets  Administration,  the 


intent  and  design  of  said  appellant  (and  co-conspira- 
tors) being  to  obtain  for  the  use  and  benefit  of  the 
appellant  Ed  DeBon  war  surplus  property  through 
priority  certificates  available  only  to  veterans  of 
World  War  IT  for  the  purpose  of  securing  said  sur- 
plus property,  to-wit,  various  kinds  of  trucks  and 
other  automotive  vehicles,  and,  notwithstanding  a  spe- 
cific agreement  with  the  War  Assets  Administration 
that  any  such  Avar  surplus  property  so  secured  was  not 
being  purchased  for  the  purpose  of  resale,  did,  in  fact, 
at  all  times,  intend  that  title  to  the  property  should  be 
secured  for  the  use  of  appellant,  Ed  DeBon,  who  was 
tlien  and  there  not  legally  entitled  to,  purchase  said 
surplus  property.  It  is  further  alleged  in  the  indict- 
ment that  the  conspiracy  continued  from  the  month 
of  March,  1946,  up  to  the  date  of  the  filing  of  the 
indictment  on  June  11,  1947. 

The  third  count  of  the  indictment  charges  a  viola- 
tion of  Title  18  USCA  80  in  that  on  or  about  the  8th 
day  of  July,  1946,  the  said  defendants  in  the  City  and 
County  of  San  Francisco,  did  knowingly  and  wilfully 
make  and  cause  to  be  made  false,  fraudulent  and  mis- 
leading statements  and  representations,  and  did  con- 
ceal and  cover  up  by  scheme  and  device  a  material 
fact  in  a  matter  within  the  jurisdiction  of  a  depart- 
ment or  agency  of  the  United  States,  to-wit,  the  War 
Assets  Administration,  in  that  the  said  defendants  did 
cause  to  be  executed  a  mail  order  recjuest  for  the  pur- 
chase of  surplus  property,  to-wit,  the  purchase  of  one 
or  more  White  van  trucks,  purported  to  be  for  the  use 
and  ))enefit  of  a  veteran  of  World  War  II,  one  Oscar 
Csaki,  when  in  truth  and  in  fact  it  was  the  intention 


of*  the  defendants  to  purchase  said  one  or  more  White 
van  trucks  for  the  use  and  benefit  of  the  defendant 
Ed  DeBon  (appellant  herein)  who  was  not  then  and 
there  legally  entitled  to  purchase  said  property. 

On  July  11,  1947  (R.  11)  the  defendant  VA  DeT^on 
entered  a  plea  of  not  guilty  and  recjuested  a  trial  by 
jury.  Defendant  Hildebrand  pleaded  .i?uilty  to  the  first 
count  of  the  indictment  and,  on  motion  of  the  govern- 
ment, the  second  and  third  counts  were  dismissed  as  to 
him.  On  July  29,  1947,  the  case  came  on  regularly  for 
trial  before  a  jury.  Defendant  Oscar  Csaki  withdrew 
his  plea  of  not  guilty  and  entered  a  plea  of  nolo  con- 
tendere to  the  first  count  of  the  indictment  and,  on 
the  government's  motion,  the  Court  dismissed  counts 
two  and  three  of  the  indictment  as  to  him.  On  July  31, 
1947,  the  jury  brought  in  a  verdict  as  to  defendant  Ed 
DeBon  of  guilty  as  to  counts  one  and  three  and  Tiot 
guilty  as  to  count  two.  On  the  same  day  defendant 
Ed  DeBon  made  a  motion  in  arrest  of  judgment  which 
was  denied  and  on  September  12,  1947,  he  made  an- 
other motion  for  arrest  of  judgment  and  a  motion  for 
a  new  trial,  which  were  denied.  We  may  state  that 
defendant  Csaki  was  fined  $250.00,  and  defendant 
Hildebrand  was  sentenced  to  three  months'  imprison- 
ment, which  was  suspended,  and  probation  for  two 
years  was  granted,  and  a  fine  was  imposed  of  $500.00. 
Defendant  DeBon  received  a  suspended  sentence  of 
six  months,  and  was  granted  probation  for  2  years 
and  fined  $2500.00  on  each  of  the  two  counts  on  which 
he  had  been  found  guilty. 

As  a  result  of  World  War  II,  the  United  Stales  had 
on  hand  a  large  amount  of  surplus  property.   In  order 


to  prevent  this  property  from  being  placed  on  the 
market,  possibly  threatening  the  economic  stalnlity 
of  the  comitry,  Congress  passed  on  Act  known  as  the 
Surplus  Property  Act  of  1944,  providing  for  the  or- 
derly disposal  of  such  property.  (Title  50  App. 
Sections  1611  to  1646,  inclusive.)  (See  Appendix.) 
Among  other  things,  the  Surplus  Property  Act  pro- 
vided that  veterans  should  enjoy  priority  in  the  dis- 
tribution of  the  property  second  only  to  that  of  the 
United  States.  This  was  provided  in  WAA  Regula- 
tion 7,  8307.3.   (See  Appendix.) 

The  testimony  of  Frank  A.  Chambers,  Chief  of  the 
Veterans'  Branch  of  the  Priorities  Division  of  the 
War  Assets  Administration  (Second  Supplemental 
Transcript,  p.  240)  shows  that  in  the  orderly  adminis- 
tration of  the  Act,  veterans  of  World  War  II  were 
extended  a  priority  sequence  in  No.  2  place.  They 
were  preceded  only  by  the  Federal  Government,  the 
Federal  Government  having  top  priority.  Veterans  of 
World  War  II  were  in  second  place  in  the  purchase  of 
surplus  commodities.    (2nd  Supp.  R.  241.) 

On  July  8, 1946,  the  War  Assets  Administration  had 
for  sale  the  Chevrolet  truck  mentioned  in  the  indict- 
ment, and  the  three  White  van  trucks,  also  mentioned 
therein.  The  Chevrolet  truck  had  been  advertised  for 
sale  in  a  brochure  (U.  S.  Ex.  11)  June  25-26,  admin- 
istrative number  of  the  sale  being  45378.  (2nd  Supp. 
R.  244-245.)  This  sale  was  limited  to  veterans  only 
(2nd  Supp.  R.  245,  256)  and  was  known  as  a  "set 
aside  sale",  such  a  sale  being  the  sale  of  residual 
property  on  hand  which  had  not  been  disposed  of  at 


the  time  it  was  originally  advertised  for  sale.  (2nd 
Supp.  R.  245.)  The  sale  of  such  j)]-operty  was  only  to 
qualified  World  War  Veterans.  (2nd  Supp.  R.  24(i.) 
The  three  White  trucks  mentioned  in  the  indictment 
were  advertised  for  sale  at  what  was  known  as  a 
"cycle"  sale.  The  sale  was  advertised  as  offering-  the 
property  only  to  veterans  until  .July  12,  1946.  The 
sale  was  set  for  June  24  to  July  12,  1946.  (U.  8. 
Govt.  Ex.  12,  2nd  Supp.  R.  258.) 

At  the  sale  it  was  necessary  for  a  veteran  to  have 
a  priority  certificate  issued  by  the  War  Assets  Admin- 
istration. (2nd  Supp.  R.  262.)  Prior  to  securing-  such 
a  priority  certificate,  it  was  necessary  that  application 
be  made  on  form  6ix  (U.  S.  Ex.  13;  2nd  Sui)p.  R. 
260.)  It  has  been  stipulated  by  counsel  that  appellant 
DeBon  did  not  have  a  veteran's  certificate  necessary 
for  him  to  purchase  any  of  the  trucks.  (R.  43.) 

Ed  DeBon,  the  appellant,  has  l)een  engaged  in  the 
business  of  buying  and  selling  automobiles,  both  new 
and  secondhand,  in  Weed,  Shasta  City  and  Eureka, 
California.  (R.  137.)  He  was  familiar  with  the  method 
in  which  the  different  branches  of  the  automotive 
business  were  conducted.  (R.  147.)  He  knew  what 
documents  had  to  be  executed  in  connection  \\dth  the 
sale  of  automotive  property  by  the  War  Assets  Admin- 
istration. (R.  137,  147.)  He  visited  the  War  Assets 
Administration  about  once  a  week  to  look  for  prop- 
erty offered  for  sale  and  to  purchase  such  property 
as  he  was  interested  in  (R.  137)  ;  that  he  had  made 
such  visits  to  the  War  Assets  Administration  lor  some 
fourteen  or  fifteen  months;  that  he  had  purchased  a 
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large  amount  of  war  surplus  property  in  the  past. 
(R.  137.)  He  kneiv  tlmt  as  a  dealer  he  could  not  buy 
the  trucks  mentioned  in  U.  S.  Exhibits  11  and  12 
(R.  142)  ;  he  knew  that  both  of  these  sales  were  on 
priorities.    (R.  150.) 

According  to  the  testimony  of  John  Stephen  Hilde- 
brand,  appellant  DeBon  kneiv  before  the  requests  to 
purchase  anij  of  the  trucks  were  mailed  to  the  War 
Assets  Administration  oti  July  8,  1946,  that  it  was 
necessary  to  use  the  p^i^orities  issued  to  Oscar  Csaki 
in  connection  ivith  these  requests  (R.  58,  62) :  that 
without  the  use  of  CsakVs  priority  certificates,  DeBon 
could  not  have  purchased  any  of  the  trucks.  (R.  65.) 
Csaki  knew  before  the  requests  to  purchase  the  trucks 
had  been  mailed  to  the  War  Assets  Administration 
that  his  priorities  were  being  used  for  the  benefit  of 
appellant  DeBon.    (R.  99.) 

Appellant  DeBon  testified  that  he  first  met  John 
Stephen  Hildebrand  on  July  8,  1946.  (R.  40, 138,  139.) 
He  claims  he  was  introduced  to  him  as  a  dealer.  (R. 
142.)  He  does  not  state  by  whom,  but  he  had  no  deal- 
ings with  him  as  such  a  dealer. 

If  this  testimony  is  accepted  as  true,  it  is  difficult 
to  understand  what,  if  anything,  DeBon  knew  con- 
cerning the  activities  of  Hildebrand  before  that  time. 
On  or  about  December  11,  1945,  Csaki  had  applied  in 
writing  to  the  War  Assets  Administration  for  the 
purchase  of  surplus  property,  for  use  in  his  own  l:>usi- 
ness  and  not  for  the  purpose  of  resale  (R.  54,  92,  93; 
U.  S.  Ex.  13),  and  had  been  given  a  priority  status, 
but  had  not  used  his  jDriority.  (R.  92,  58.)   Hildebrand 


suggested  to  Csaki  that  ho  slioiild  cxorfise  tho  rij^ht 
to  use  the  residue  of  his  j)riovity  (R.  33)  and  Csaki 
agreed  to  use  it.  (R.  32.)  Pursuant  tlieroto,  on  March 
27,  194(),  €saki  si<;ned  a  sup])h'niental  veteran's  aj)- 
plication  for  surplus  property,  for  use  in  his  own  busi- 
ness and  not  for  resale.  (IT.  S.  Ex.  14;  R.  31,  32,  92, 
93,  94,  95.)  Both  (^saki  and  Hildebrand  filled  out  this 
form.    (R.  32,  35,  54,  56,  92,  93,  95,  96.) 

Paragraph  18  of  that  form  (U.  8.  Exhibits  13  and 
14)  contained  a  statement  the  applicant  was  not  pro- 
curing the  property  for  resale.  (R.  261.)  These  forms 
were  j)resented  by  Csaki  and  Hildebrand  to  the  cer- 
tification section  of  the  War  Assets  Administration 
(R.  36)  for  certain  items,  that  is,  the  ('hevrolet  truck 
and  the  three  White  van  trucks.  The  War  Assets 
Administration  thereupon  delivered  to  (^saki  pink 
priority  slips  (U.  S.  Ex.  6;  R.  36)  for  the  three  White 
van  trucks  listed  in  the  application  and  Csaki  deliv- 
ered same  to  Hildebrand.   (R.  96.) 

Hildebrand  once  worked  for  the  War  Assets  Admin- 
istration. (R.  53.)  The  two,  Hildebrand  and  Csaki, 
had  discussed  going  into  business  sometime  in  the 
future  and  make  use  of  their  priorities.  (R.  )>(),  37, 
57.)  They  had  abandoned  this  intention  ])ossibly  as 
early  as  April,  1946  (R.  57),  some  three  months 
before  Hildebrand  became  acquainted  with  DcBon. 
(R.  40,  53,  57,  38,  39,  45.)  Csaki  first  met  DeP>on  on 
July  24,  1946.  (R.  127,  128,  142.)  Hildebrand  first 
met  DeBon  in  the  office  of  the  War  Assets  Adminis- 
tration at  30  Van  Ness  Avenue,  San  Praiicis('<..  on 
Julv  8,  1946.     (R.   40,   138,  139.)     DeBon  says   that 
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Hildebrand  was  introduced  to  him.  (R.  142.)  Hilde- 
brand  testified  that  at  this  time,  "*  *  *  i  believe  it 
came  around  that  he  wanted  me  to  get  liim  some  units 
that  were  in  that  sale,  if  I  could  exercise  a  priority," 
(R.  40)  and  "I  told  him  I  would  try."  (R.  42.)  Hilde- 
brand did  not  own  any  of  the  trucks  at  the  time. 

DeBon  had  indicated  from  a  brochure  (U.  S.  Exs. 
11  and  12)  that  he  would  like  to  obtain  two  Chevrolet 
gunnery  trucks  and  as  many  White  trucks  as  possible, 
which  were  listed  in  the  brochure.  (R.  41,  49,  50,  59, 
139.)  DeBon  stated  to  Hildebrand  that  he  was  willing 
to  pay  him  a  profit  of  $50.00  apiece  if  he  acquired  the 
two  Chevrolet  trucks  (R.  46)  and  $200.00  each  for  the 
three  White  van  trucks.  (R.  50.)  Hildebrand  then 
went  to  the  Office  of  the  War  Assets  Administration 
across  the  street  at  1540  Market  Street,  San  Francisco, 
where  he  filled  out  and  submitted  two  applications, 
that  is,  mail  order  requests  for  the  surplus  property 
(U.  S.  Exs.  1  and  5;  R.  42,  43),  these  requests  being 
for  the  identical  property  ])reviously  designated  by 
DeBon.  (R.  42,  49,  50,  59,  139.)  The  first  of  these  mail 
order  requests  (U.  S.  Ex.  1)  was  for  a  Chevrolet 
gunnery  truck,  mentioned  in  counts  one  and  two  of 
the  indictment,  which  was  a  unit  left  over  after  the 
War  Assets  Administration  sale  advertised  for  June 
25-26,  1946,  had  been  concluded.  (U.  S.  Ex.  11;  R.  41, 
42.)   It  was  available  as  a  left-over  sale  unit.    (R.  42.) 

According  to  the  testimony  of  Frank  A.  Chambers, 
of  the  War  Assets  Administration,  this  left-over  item 
was  availa))le  only  to  a  Veteran  of  World  War  II. 
(R.  245,  246.)    This  request  for  the  Chevrolet  gun- 
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iiery  truck  was  signed  l)y  Oscai'  Csaki,  vvitli  initials 
*MSH"  imincdiately  vuhIci-  tlio  signature.  (R.  43.) 
At  the  tijnc  ITildehvaiid  had  not  consulted  Csaki  about 
the  use  of  his  name,  but  did  so  that  ni^ht  and  ob- 
tained Csaki 's  consent.  (li.  43,  44.)  The  next  day, 
July  9,  194(),  Csaki  went  to  the  War  Assets  Admin- 
istration's Office  and  there  signed  Disposal  Docn- 
ment  10,  dated  July  8,  1946  (U.  S.  Ex.  2)  ostensibly 
as  a  buyer.  Copies  thereof  (U.  S.  Ex.  3)  were  signed 
in  his  name  ])y  War  Assets  Administration  officers 
(U.  S.  Ex.  3),  cariying  the  notation  that  on  July 
9,  1946,  $1125.96  was  paid  for  the  Chevrolet  gunnery 
truck.  Oral  evidence  shows  that  Csaki  paid  this  sum 
for  the  truck  through  the  medium  of  a  cashier's  check, 
endorsed  by  DeBon,  payable  to  the  Treasurei"  of  the 
United  States,  which  DeBon  had  delivered  to  Hilde- 
brand,  who,  in  turn,  delivered  it  to  Csaki.  Csaki  theii 
delivered  the  check  to  the  War  Assets  Administra- 
tion. (R.  48,  64.)  The  War  Assets  Administration 
issued  a  bill  of  sale,  dated  July  8,  1946,  to  Csaki,  cov- 
ering the  purchase.  (U.  S.  Ex.  4.)  On  July  9,  1946, 
Hildebrand  told  Csaki  that  he  had  arranged  for  De- 
Bon to  secure  the  truck,  and  at  Hildebrand 's  request 
Csaki  thereupon  executed  a  bill  of  sale  to  DeBon 
(R.  150)  which  was  delivered  to  DeBon  by  Hilde- 
brand and  DeBon  got  possession.  Thereafter  DeBon 
paid  Hildebrand  the  sum  oJ'  $50.00,  in  accordance 
with  his  prior  agreement.  (R.  150.)  Several  days 
after  recei\nng  the  $50.00  Hildebrand  gave  Csaki 
$15.00  or  $25.00  of  the  amount  he  had  received  from 
DeBon.     (R.   100,   122,  126.) 


10 

DeBon,  as  heretofore  stated,  was  familiar  with  the 
documents  necessary  to  he  executed  in  connection 
with  the  purchase  of  property  from  the  War  Assets 
Administration.  (R.  147.)  Hildebrand  says  he  told 
DeBon  that  Csaki's  priorities  were  being-  nsed  before 
request  was  made  to  the  War  Assets  Administration 
for  the  trucks.   (R.  59.) 

The  second  of  these  mail  order  requests,  U.  S.  Ex- 
hibit No.  5,  was  for  three  White  van  trucks,  men- 
tioned in  counts  one  and  three  of  the  indictment. 
These  three  White  van  trucks  were  availal^le  for  pur- 
chase on  July  8,  1946,  only  to  honorably  discharged 
veterans  of  World  War  II,  as  shown  by  U.  S.  Ex- 
hibit No.  12.  (See  testimony  of  Frank  A.  Chambers, 
Second  Supplemental  Transcript,  page  259.)  The 
second  request  to  purchase  on  July  8,  1946,  was  in 
the  name  of  Oscar  Csaki  by  Hildebrand,  who  did  not 
then  have  Csaki's  permission  to  sign  his  name  to  said 
request,  but  obtained  his  permission  that  night  (R.  51, 
74)  or,  according  to  Csaki,  several  days  later.  (R. 
100.)  In  any  event,  Csaki  gave  Hilde])rand  his  oral 
consent  to  apply  for  one  White  truck  and  later  was 
to  learn  from  a  notice  he  received  from  the  War 
Assets  Administration  that  he  had  l)een  awarded 
three  White  trucks.  (R.  101.)  Csaki  then  went  to 
the  War  Assets  Administration  and  signed  three  Dis- 
posal Documents  No.  10  (U.  S.  Ex.  8)  on  July  17, 
1946.  U.  S.  Exhibit  No.  9,  containing  copies  of  said 
disposal  documents  are  WAA  copies  oP  U.  S.  Ex- 
hibit 8.    Exhibit  No.  7  is  a  War  Assets  Administra- 
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tion  memo  coiiceriiiii^'    ('saki's    desii'o    to    ])ui"chase 
three  trucks. 

At  the  request  of  Hilde))ra]i(l,  Csaki  met  Hilde- 
brand  and  also  DeBon  at  tlie  office  of  tlie  War  As- 
sets Adniiuistratiou  at  30  Van  Ness  Avemu;,  San 
Francisco  on  July  24,  194().  'I'his  is  the  first  time 
that  Csaki  met  DeBon.  (R.  101.)  Hilde})rand  delivered 
to  Csaki  three  Bank  of  America  (-ashier's  checks, 
each  in  the  sum  of  Ji^3()29.00  y)ayahle  to  the  order  of 
Ed  DeBon,  dated  July  24,  1946,  and  hearing-  the  en- 
dorsement of  DeBon,  j)aya])le  to  the  order  of  the 
Treasurer  of  the  United  States,  which  DeBon  deliA'- 
ered  to  Csaki.  (U.  S.  Exs.  16,  17  and  18;  R.  101, 
103,  104,  143.)  Csaki  delivered  them  to  the  War  As- 
sets Administration  in  behalf  of  DeBon  in  payment 
of  these  trucks,  usin^-  the  checks  furnished  him  by 
Appellant  DeBon,  and  received  from  the  War 
Assets  Administration  three  bills  of  sale  to  him  for 
the  three  White  van  trucks.  (Ex.  10.)  Thereafter 
Csaki  executed  a  notarized  bill  of  sale  to  DeBon 
(R.  101,  102,  143)  covering  the  transfer. 

DeBon  paid  Hildebrand  $400.00  (R.  52)  for  en- 
gineering the  transfer  of  the  three  White  trucks. 
(U.  '8.  Ex.  19,  R.  140.)  Later  Hildebrand  gave 
Csaki  $120.00  of  this  amount.  (R.  108,  109,  122,  126.) 

It  will  he  noted  that  at  no  time  did  Csaki  see  any 
of  the  trucks  for  ivhich  the  sales  documents  had  been 
issued  to  him  hij  the  War  Assets  Administration,  or 
did  he  at  any  time  ever  have  physical  possession  of 
any  of  the  trucks.    (R.  122,  123.) 
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The  first  count  ot*  the  indictment  charges  a  con- 
spiracy to  make  false  representations  to  the  War 
Assets  Administration.  The  third  count  charges  the 
su]3stantive  offense  of  making  false  representations 
to  the  War  Assets  Administration. 

Conceding,  onljj  for  the  purpose  of  argument,  that 
Appellant  DeBon  thought  in  negotiating  with  Hildc- 
brand,  that  he  was,  in  fact,  a  dealer,  this  ivould  in 
no  ivay  have  any  direct  hearing  on  the  charges  in  this 
indictment.  A  veteran  dealer,  or  any  other  person, 
kno'wingly  making  false  representations  to  the  War 
Assets  Administration,  would  he  guilty  of  the  sub- 
stantive offense  charged  in  the  indictment,  and  if  he 
knowingly  conspired  with  others  to  do  so,  it  would 
nevertheless  make  such  persons  guilty  of  the  offense 
of  conspiracy.  Likemse,  any  person  inducing  an- 
other to  make  a  wilful  and  false  representation  to  the 
War  Assets  Administration,  would  hQ  guilty  of  the 
substantive  offense.  DeBon  knew  that  the  priorities 
of  some  veteran,  named  or  unnamed,  were  necessary 
in  securing  these  trucks,  and  he  says  that  he  did 
know  that  such  priorities  were  necessary.  (R.  150.) 
Knowing  these  facts,  he  nevertheless  induced  and  en- 
couraged Hildebrand  to  secure  the  trucks  in  question 
for  him,  thereby  aiding  and  abetting  the  commission 
of  an  offense,  and  being  a  principal. 

On  July  24,  1946,  Appellant  DeBon,  obtained  a 
cashier's  check  No.  2818883,  drawn  on  the  Bank  of 
America  in  the  sum  of  $500.00  (U.  S.  Ex.  19)  ])ay- 
able  to  himself,  and  at  once  cashed  the  same  at  the 
issuing  bank.    (R.  151.)    It  is  to  be  noted  that  this 
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che(^k  was  dated  and  casiicd  on  tlir  samo  day  as  wore 
the  three  cashier's  cliecks  drawn  on  the  Bank  of 
America,  eacli  in  tlie  sum  of*  $:]()29.0()  (IT.  S.  Exs.  If), 
17,    18),     whicli    were    numbered     2818880,     2818881, 

2818882,  and    tliat    the    i'ii-st     mentioned    check     No. 

2818883,  follows  in  se([uence.  He  admits  that  part  of 
the  proceeds  of  this  clieck  for  $500  was  paid  in  casli 
to  Hildebrand.    (R.  152). 

It  is  singular,  indeed,  that  tlie  payments  to  Hilde- 
brand were  not  made  by  check.  When  first  (jues- 
tioned  hy  William  13.  Dillon,  a  special  agent  of  the 
Federal  Bureau  of  Investigation  on  February  3, 
1947  (R.  157)  DeBon  was  asked  if  he  had  paid  the 
veterans  (Hildel)rand  and  Csaki)  anything  for  the 
use  of  their  priorities  and  he  replied  that  he  had  paid 
them  alisolutely  nothing. 

When  (juestioned  a  little  more  in  detail  about  this 
remark,  he  then  said: 

"Well,  perhaps,  I  did  pay  them  something — not 
very  much,  fifty  to  a  hundred  dollars — not  over 
a  hundred  dollars."  (R.  158.) 

At  the  same  time  appellant  w^as  (juestioned  in  re- 
gard to  any  commitments  he  may  have  made  to  the 
veterans  for  their  aid  in  securing  these  trucks  for 
him.  (R.  158.)  He  then  stated  to  Agent  Dillon  that 
he  had  paid  them  $20.00  or  $30.00  each  to  cover  their 
expenses  only,  that  they  had  gone  to  either  Stockton 
or  Sacramento,  or  both,  to  the  War  Assets  De])ot 
where  these  vehicles  were  parked,  to  examine  them, 
and   he    reimbursed   them    only    for   their    expenses, 
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and  that  they  were  of  a  minor  character,  and  on  the 
whole  they  would  not  exceed  $150.00,  and  he  repeated 
this  statement  on  two  or  three  occasions.  (R.  158.) 


THERE  IS  AMPLE  EVIDENCE  IN  THE  RECORD  TO  SUSTAIN 
THE  VERDICT  OF  GUILTY. 

The  testimony  disclosed  that  the  appellant  had  pur- 
chased a  considerable  amount  of  automobile  property 
from  the  War  Assets  Administration.   (R.  137,  147.) 

He  visited  the  War  Assets  Administration  about 
once  a  week  to  look  over  the  property  for  sale,  and 
purchased  such  property  as  he  was  interested  in. 
(R.  137.) 

He  had  made  three  visits  to  the  War  Assets  Ad- 
ministration covering  some  14  or  15  months.  (R.  137.) 

He  knew  what  documents  were  necessary  in  con- 
nection with  the  sale  of  automobile  property  from 
the  War  Assets  Administration.  (R.  137,  147.) 

He  knew  that  in  connection  with  the  sale  of  the 
Chevrolet  truck  and  the  three  White  van  trucks,  it 
was  necessary  to  have  veteran's  priority  certificates 
issued  by  the  War  Assets  Administration.  (2nd  Supp. 
R.  262.) 

It  has  been  stipulated  by  counsel  that  DeBon  did 
not  have  such  priorities.    (R.  43.) 

Appellant  knew  that  as  a  dealer  he  could  not  buy 
the  trucks  mentioned  in  the  indictment  (U.  fS.  Exs. 
11  and  12;  R.  142)  and  he  knew  that  both  of  these 
sales  were  on  priority.     (R.  137.) 
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He  had  seen  a  broclnu'c  similar  to  Government's 
Ex.  11,  advertisiiift-  the  trucks  and  trailers  for  sale 
to  Veterans  in  June  25-2(j,  1946,  and  a  brochure 
similar  to  U.  S.  Exhibit  12,  entitled  ''Trucks  over 
214  ton  and  Truck-Tractors  for  sale  Federal  Ajj^en- 
cies — June  )M7  and  Veterans  World  War  II,  June 
24- July  12  *  *  *"  (R.  41,49.) 

There  was  the  testimony  of  Hildebrand  that  De- 
Bon  had  indicated  to  him  what  ])roperty  catalogued 
in  U.  S.  Exhibits  11  and  12  he  desired,  that  is  to  say, 
the  Chevrolet  truck  and  the  three  White  van  trucks. 
(R.  42,49,  50,  59,  139.) 

We  have  the  testimony  of  Hildebrand  that  DeBon, 
prior  to  the  time  request  was  made  to  the  War  Assets 
Administration  for  iho  purchase  of  the  trucks,  had 
been  told  that  Csaki's  priorities  would  be  used  in  the 
transactions.   (R.  59.) 

We  have  the  testimony  of  Csaki  that  Hildebrand 
told  him  that  his  priorities  were  being  used  in  secur- 
ing these  trucks  before  he  made  request  for  same 
from  the  War  Assets  Administration.  (R.  99.) 

At  no  time  did  Csaki  inspect  the  trucks  or  had 
physical  possession  of  the  trucks.    (R.  122,  123.) 

There  wei"c  transactions  completed  at  two  differ- 
ent times  between  HeBon  and  Hildebrand  and  in  each 
of  which  Csaki's  jjriorities  were  used:  On  July  8, 
1946,  in  connection  with  the  Chevrolet  truck  and  on 
July  24,  1946,  in  connection  with  the  ])urchase  of  the 
three  White  van  trucks.  DeBon  was  using  the  jjri- 
orities  of  Csaki  and  not  those  of  Hildebrand.  (R.  59.) 
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Payment  for  the  tliree  White  van  trncks  was  made 
by  DeBon  by  three  cashier's  checks,  payable  to  him, 
and  by  him  endorsed  to  the  Treasnrer  of  tlie  United 
States,  each  in  the  sum  of  $3629.00.  (U.  S.  Exs.  16, 
17,  18.)  Hildebrand  was  paid  around  $400  for  his 
part  in  the  transaction  involAdng  the  White  trucks. 
(R.  52.) 

PajTuent  for  the  Chevrolet  truck  was  made  by 
cashier's  check  (R.  140)  and  at  that  time  Hildebrand 
was  paid  $50.00. 

The  question   whether  or  not   DeBon  had   know^l- 

edge  of  the  filing  of  the  requests    to    purchase    the 

Chevrolet  truck  (U.  S.  Ex.  1)  and  the  three  White 

van  trucks  (U.  S.  Ex.  5)  was  one  of  fact  for  the  jury. 

Takahashi  v.  United  States  (CCA  Wash.,  1944), 

143  F.  (2d)  118; 
United  States  v.  Goldsmith  (CCA  N.  Y.,  1943), 
137  P.  (2d)  393,  cert,  denied  64  S.  Ct.  190; 
320  U.  S.  781,  88  L.  Ed.  469,  rehearing  de- 
nied 64  S.  Ct.  259,  320  U.  S.  814,  88  L.  Ed. 
492; 
United  States  v.  Presser  (CCA  N.  Y.,  1939), 

99  P.   (2d)  819; 
United  States  v.  Breen    (CCA   N.   Y.,   1938), 
96  P.  (2d)  782,  cert,  denied  58  S.  Ct.  1061, 
304  U.  S.  585,  82  L.  Ed.  1546. 
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ARGUMENT. 

(1)  111  the  statemoTit  ol'  the  case,  a|)|)e]lnnt  in  his 
brief,  attemijts  to  limit  criminal  res]>onsil)ility  to 
Hildebraiul  and  C^saki  by  stating  that  the  false  ap- 
plication was  ))i'(;pared  by  these  veterans  and  not 
by  J)eBon. 

On  pa.i-c  5,  of  tlie  brief,  it  is  said:  "If  tliis  docu- 
ment contained  false  statements  and  data  (R.  88)  it 
was  placed  thereon  by  Hildebrand  and  Csaki.  (R. 
55,  56,  93,  94,  95,  96.)"  While  it  is  true  that  the 
veterans  actually  prepared  the  false  application,  it 
is  also  true  that  they  did  so  at  the  behest  of  DeBon 
who  was  financing  the  purchase  of  surplus  trucks. 
One  who  knowingly  induces  another  to  commit  a 
crime,  is  guilty  as  a  principal. 

McCoy  V.  United  States  (Montana,  0CA-9th), 
169  F.  (2d)  776,  cert,  denied  Dec.  20,  1948, 
U.  S.  S.  Ct.; 
Todorow,  et  al  v.   United  States   (CCA-9th), 

decided  Feb.  15,  1949,  No.  11,629; 
Harris   v.    United   States    (CCA   N.Y.,   1921), 
273  F.  785,  cert,  denied  1921,  42  S.  Ct.  180, 
263  U.  S.  717,  68  L.  ed.  414. 

On  page  6  appears  the  sentence:  "Hilde])rand  fi.rst 
became  ac([uainted  with  DeBon  in  July,  1946."  (R. 
40,  53,  57,  38,  39,  45.)  Csaki  first  met  DeBon  on 
July  24,  1946.  (R.  127-128,  142.)  According  to  Hil- 
debrand he  met  DeBon  shortly  before  that  date,  in 
June,  1946.  (R.  40.) 
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On  the  same  page  it  is  stated:  "Hildebrand,  with- 
out int'ormiiiir  DeBoii,  went  alone  to  the  WAA  office 
across  tlie  street  at  1540  Market  Street  where  he 
tilled  out  and  submitted  two  applications,  that  is  to 
say  'mail  order  requests  lor  surplus  ju-operty'.  Ex- 
hibits 1  and  5.  (R.  42.  43.)  There  arc  no  false  state- 
ments in  either  of  these  requests.  Unless  it  is  con- 
tended that  Csaki  was  not  to  receive  title  thereto 
from  the  AVAA,  which,  obviously,  is  not  the  ease, 
the  requests  neither  expressly  nor  impliedly  were 
false." 

If  is  true  that  (^saki  intended  to  take  legal  title  to 
the  Chevrolet  and  White  trneh'Sy  hut  it  /V  not  true 
that  he  intended  to  take  equitable  title  nor  to  retahi 
leifal  title  het/ond  the  brief  moment  neee^isan/  to  ae- 
quire  the  properti/  from  tlie  Government  for  DeBon. 
In  testing  whether  an  otfense  was  conunitted.  the 
Government  nuist  reach  for  the  substance  of  the 
transaction  and  not  the  mere  form  which  constituted 
a  subterfuge  whereby  a  man  not  entitled  to  obtain 
surplus  property  was  able  to  do  so  by  usiuir  a  vet- 
eran's priority  and  having  the  veteran  take  legal 
title,  long  enough  to  acquire  the  property  from  the 
Government. 

McCoif  V.  United  States,  supra: 
Todorow  V.  United  States,  supra. 

DeBon  designated  the  articles  he  wanted  from  U. 
S.  Exhibits  11  and  12  on  July  8,  1946  and  before 
the  requests  to  ])unhase  were  submitted  to  the  War 
Assets  Administration  for  these  particular  items.  (U. 
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S.  Exs.  1  and  T),  H.  41,  51.)  He  know  he  was  not 
entitled  ti)  iniy  as  a  dealer.  (R.  142.)  lie  knew  that 
prioi'ities  weiv  necessary  to  purchase  these  trucks. 
(R.  150.)  There  is  a  stipulation  in  tin-  record  that  he 
did  not  have  such  priorities.  (R.  43.) 

Inunediately  alter  C'saki  ])aid  i'or  the  trucks  with 
checks  supplied  hy  DeHon,  Csaki  conveyed  the  trucks 
to  DeBon  hy  executinii-  a  hill  of  sale.  (I".  S.  Exs.  4 
and  10.)  According-  to  Hildehrand,  he  was  rouuhly 
paid  $4(>0  in  connection  with  the  transaction  involv- 
ing the  three  AVhite  trucks  (R.  52)  and  ^')0.00  in 
connection  \\'ith  the  transaction  involvinu-  tlu*  Chev- 
rolet truck.  (R.  47.)  Out  of  these  payments  Hildc- 
hi'and  gave  a  ])art  to  Csaki  for  the  use  of  his  name. 
(R.  109.)  l>es])ite  these  facts,  which  cannot  he  dis- 
puted, appellant's  l)rief  states  on  Jiage  7:  "There  is 
not  an  iota  of  evidence  in  the  record  (that  DeBon 
ever  knew,  heard,  saw  or  authorized  the  makinu-  or 
tiling  of  the  requests  for  trucks).^' 

On  page  8,  it  is  stated:  "The  next  day,  .Tuly  f), 
U)46,  Csaki  went  to  the  WAA  office  and  thei'c  signed 
Dis])osal  Document  No.  10,  dated  July  8,  194(),  Ex- 
hihit  2,  as  a  buyer."  Actually  DeBon  was  the  real 
iniycr  who  obtained  inunediate  equitable  title  to  the 
cars,  despite  the  transfer  ol'  legal  tith^  to  Csaki. 
Farther  down  the  page,  appellant  states:  "DeBon 
never  knew  that  Csaki 's  personal  priorities  had  l)een 
used    to    })rocure    this    Chevrolet    truck.    (R.    150.)" 

There  is  t^videiice  in  the  record  In  the  cniilrary. 
The  testin\on\-  of  Tlildebrand  in  this  i-cuard  is:  "He 
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(DeBon)  knew  I  was  using-  Csaki's  priorities,  and 
I  told  him  so.''  (R.  59.)  (Name  in  parentheses  sup- 
plied.) 

On  page  11,  in  setting  forth  the  question  involved 
on  appeal,  the  brief  states  with  reference  to  the  mail 
order  request  that  it  ''contained  no  false  statements 
but  was  filed  by  the  veteran  dealer  with  the  WAA 
in  the  name  of  his  partner".  Actually  the  applica- 
tion did  contain  a  false  statement  inasmuch  as  it 
stood  in  the  name  of  Csaki  and  failed  to  disclose 
the  name  of  DeBon  who  was  the  actual  buyer  of 
the  trucks  and  who  was  to  obtain  an  immediate  con- 
veyance from  Csaki  as  soon  as  he  acquired  title  to 
the  property. 

McCoy  V.  United  States,  supra; 

Todorow  V.  United  States,  supra. 

The  further  question  is  asked  as  to  whether  the 
conviction,  etc.,  does  not  constitute  double  jeopardy 
under  the  two  counts  because  they  are  duplicitous  as 
to  persons,  times,  etc.  The  answer  to  this  question 
is  that  two  separate  and  distinct  offenses  were  charged 
and  were  the  basis  for  separate  findings  of  guilt: 
oljtaining  government  property  by  fraud  and  con- 
sjjiring  to  obtain  the  proj^erty. 

United  States  v.  Bayer  (N.Y.,  1947),  67  S.  Ct. 

1394; 
Upshaw  V.  United  States  (CCA  Okla.,  1946), 

157  F.  (2d)  716; 
Taiih  et  ah  v.  Boivles   (Em.  App.   1945),  149 
F.   (2d)   817,  cert,  denied  66  S.   (^t.  39,  226 
U.  8.  732,  90  L.  ed.  435; 
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Banfjhart,  ct  at.  v.  United  States  ((JCA  NoTtli 
Carolina,  1945),  148  F.  (2d)  521;  cert,  de- 
nied 65  '8.  Ct.  1568,  325  U.  S.  887,  89  L.  Ed. 
2001;  rehearing-  denied  66  S.  Ct.  133,  326 
U.  S.  807,  90  L.  ed.  492; 

Pinkerton  v.  United  States  (Del.,  194f>),  ()(i 
S.  Vi.  1180,  328  U.  S.  64<);  90  L.  ed.  1489, 
rehearing-  denied  67  S.  VA.  26;  see  also, 

Bhimenthal  v.  United  States  (CCA  Cal.,  1946), 
158  F.  (2d)  762,  rehearino-  denied  158  F. 
883,  cert,  denied  67  S.  Ct.  1307. 

In  the  assi.g'innent  of  errors  ap])ellant  on  page 
13,  specifications  12,  13  and  14  states:  *'12.  The 
trial  Court  erred  in  refusing  to  instruct  the  jury,  in 
response  to  its  inquiry,  that  a  veteran  dealer  could 
l)uy  sui'plus  property  on  his  priority  and  sell  to  a 
non-veteran  at  a  profit.   (R.  202.)" 

"13.  The  trial  (^ourt  erred  in  refusing  to  instruct 
the  jury,  in  response  to  its  inquiry,  that  a  veteran 
dealer  could  sell  purchased  surplus  property  to  a 
third  i^erson  for  a  profit  or  for  a  commission.  (R. 
205.)" 

Since  (^saki  was,  in  fact,  not  a  veteran  dealer  (R. 
124)  and  the  record  discloses  no  meeting  hetween 
Csaki  and  DeBon  \mtil  July  24  or  25,  1946  (R.  127- 
128),  such  requested  instructions  were  irrelevant  and 
misleading,  and  it  was  proi)er  for  the  Court  to  re- 
fuse to  give  them.  Actually,  there  u\as  a  complete 
agreement  btf  botli  sides  in  the  pnsoici  of  th<  Court 
as  to  the  instructions  that  were  to  be  (fiven  and  it 
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was  understood  to  the  satisfaction  of  counsel  for 
the  defendant,  tJmt  such  instructions  tcere  not  ap- 
propriate and  ivould  not  he  given.   (R.  195.) 

''14.  The  trial  Court  erred  in  instructing  the  jury 
that  one  who  aids  and  abets  an  offense  is  criminally 
liable  as  a  principal.  (R.  185-6.)" 

The  record  shows  that  DeBon  furnished  the  funds 
making  the  completion  of  the  crime  possible.  Under 
these  circumstances,  it  was  incumbent  upon  the  Court 
to  instruct  the  jury  on  the  subject  of  aiding  and 
abetting  in  the  commission  of  a  crime. 

Perrin   v.    United  States    (OCA  N.Y.,   1922), 

279  F.  253; 
Colheck  V.  United  States  (CCA  111.,  1926),  10 
F.   (2d)  400;  cert,  denied  Hackenthal  v.  U. 
S.  (1926),  46  S.  Ct.  471;  270  U.  S.  663,  70 
L.  ed.  788; 
Colheck  V.  United  States  (1926),  46  S.  Ct.  474, 

271  U.  S.  662;  70  L.  ed.  1138; 
Lanham,  et  al.  v.  United  States  (1926),  46  S. 

Ct.  474,  271  U.  S.  662,  70  X.  ed.  1138; 
Borgia  v.  United  States  (CCA  Cal.,  1935),  78 
F.  (2d)  550;  cert,  denied  56  S.  Ct.  135,  296 
U.  S.  615,  82  L.  ed.  436. 

See  also 

McCoy  V.  United  States,  supra ; 
Todorotv  V.  United  States,  supra. 

In  appellant's  analysis  of  the  evidence  of  fraud, 
the  statement  appears  on  page  16  of  his  brief  that 
the  indictment  is  fatal  because  it  fails  to  allege  spe- 
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cifically  tlie  statement  or  statements  in  tlie  veteran's 
application  Tor  surplus  property  wliicli  wei-e  false. 
Recent  cases  hold  that  such  specific  statements  are 
no  longer  necessary  to  sustain  an  indictment. 

United  States  v.  Goldfimith  {VX)K  N.Y.,  1940), 
108  F.  (2d)  917;  cert,  denied  80  S.  Ct.  715; 
309  U.  S.  678,  84  L.  ed.  1022,  rehearing  de- 
nied 60  S.  VA.  1073,  310  U.  S.  657;  84  L.  cd. 
1420,  61  S.  Ct.  956,  313  U.  S.  599,  85  T.. 
ed.  1551. 

On  the  same  page,  the  hrief  states:  ''Csaki  was  en- 
titled to  purchase  the  property  and  to  })ass  title  to 
a  third  person." 

Such  statement  is  inaccurate  and  contrary  to  the 
language  appearing  in  the  veteran's  application  (U. 
S.  Exs.  13  and  14)  which  limits  war  assets  sales  to 
veterans  who  intend  to  use  the  purchased  articles 
for  their  own  use  unless  they  be  dealers  in  the  par- 
ticular merchandise,  and  is  also  contrary  to  the  ad- 
vertising appearing  in  the  brochures.  (U.  S.  Exs. 
11  and  12.)  Csaki  neither  intended  to  use  the  trucks 
himself  nor  was  he  a  dealer  entitled  to  convey  the 
property  and  pass  title  to  a  third  person. 

In  the  next  paragraph  on  page  16  of  the  brief, 
Count  3  is  declared  to  be  void  for  duplicity  because 
it  appears  to  allege  an  offense  conjunctively  against 
the  defendant  charging  that  he  did  "make  and  cause 
to  be  made"  a  false  statement  mul  did  conceal  '*a 
material  fact"  within  the  jurisdiction  of  the  War 
Assets  Administration.    While  such  use  of  the  statu- 
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tory  language  is  not  desiral^le,  it  is  not  fatal  to  the 
cause  of  action  set  forth  in  Count  3,  since  the  use 
of  the  conjunctive  does  not  give  rise  to  true  duplicity. 
The  ''and"  merely  creates  a  repetitious  method  of 
stating  a  single  oft'ense  against  DeBon,  namely,  mak- 
ing a  false  statement  by  using  Csaki's  name  on  the 
application  and  by  that  fact  concealing  his  own  name. 
Thus,  a  single  offense  is  charged  in  Count  3. 

Bridges  v.  United  States  (Montana,  1905),  140 

F.  577; 
United  States  v.  Franklin  (CCA  N.Y.,  1909), 

174  F.  16;  writ  of  error  denied; 
Franklin  v.   United  States    (1910),  30   S.   Ct. 

434,  216  U.  S.  559,  54  L.  ed.  615; 
United  States  v.  Hull   (D.C.  Neb.,  1882),   14 
F.  324. 

Continuing  its  attack  on  the  third  count,  the  brief 
states  on  page  17,  in  discussing  this  count,  "It  also 
contains  no  allegation  of  the  nature  of  the  'material 
fact'  which  was  concealed  and  therefore  fails  to  state 
an  olfense." 

The  indictment  charges  in  general  language  the 
fraudulent  use  of  a  veteran's  name.  Such  general 
charge  carries  with  it  by  implication  the  conceal- 
ment of  the  real  party  in  interest,  for  whom  the  name 
of  Csaki  appeared  as  a  front.  Such  charge  is  suf- 
ficient in  view  of  the  liberal  interpretation  of  the 
requirements  for  a  valid  indictment  today.    See 

McCoy  V.  United  States,  supra ; 

Todorow  V.  United  States,  supra; 

United  States  v.  Goldsmith,  supra. 
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On  the  sarno  pai^-e,  flic  f'ui-tlier  statement  appears: 
''There  was  no  duty  n[)()n  Csaki  to  state  (in  the  a|)- 
plication)  that  at  tlie  time  lie  applied  to  purchase 
that  he  intended  to  resell  the  trucks  at  that  time  or 
at  any  future  time." 

Such  a  statement  is  contraiy  to  the  printed  mat- 
ter appearing-  in  the  application  itself  which  required 
a  veteran  purchaser  to  be  the  sole  user  and  promise 
not  to  resell  the  surplus  property  being  purchased. 
(Exs.  13  and  14.) 

Appellant  alleges  on  page  18  of  his  brief  that  the 
Government  is  not  competent  to  establish  a  fraudu- 
lent offense  against  DeBon  under  Title  18,  I^SCA 
80,  because  it  cannot  and  could  not  show  any  detri- 
ment suffered  by  it  when  it  made  the  sale  to  Csaki. 

Such  is  not  the  test  of  determining  fraud  on  the 
part  of  DeBon  and  his  co-conspirators  in  jireparing  a 
fraudulent  request  to  purchase  surplus  property.  The 
government  is  not  required  to  show  pecuniary  loss 
in  connection  with  a  fraud  charge. 

United  States  v.  Goldsmith,  supra; 
United  States  v.  Heine  (CCA  N.Y.,  1945),  149 
F.  (2d)  485,  cert,  denied  65  S.  Ct.  1578,  325 
U.  S.  885,  89  L.  ed.  430; 
Unite<l  States  v.  Presser   (CCA  N.Y.,  1939), 
99  F.  (2d)  819. 

The  appellant's  argument  that  the  conspiracy  charge 
must  also  fail  because  of  the  defect  in  the  substantive 
offense,  is  accordingly  without  merit  and  does  not 
warrant  discussion. 
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Appellant  contends  that  there  is  no  evidence  that 
DeBon  conspired  to  make  false  applications  (Exs. 
13  and  14)  or  that  he  instigated  the  requests  to  pur- 
chase the  trucks.  (Exs.  1  and  5),  (page  20,  appel- 
lant's brief.) 

It  is  true  that  when  the  original  applications  were 
filed  by  Csaki  they  were  not  false.  However,  the 
crime  is  not  completed  when  the  application  is  filed; 
it  is  consummated  when  the  application  is  used  to 
perpetrate  a  fraud.  Thus,  as  Csaki  filed  his  appli- 
cations in  good  faith  in  December,  1945,  and  March, 
1946,  there  was  no  wrongdoing  until  Hildebrand  met 
DeBon  and  entered  into  the  agreement  which  was 
completed  with  the  misuse  of  the  applications  for 
the  benefit  of  DeBon. 

With  respect  to  the  conspiracy  itself,  the  crime 
was  not  completed  with  the  mere  filing  of  the  appli- 
cations. It  was  of  a  continuing  nature  until  the 
purpose  for  which  the  conspiracy  was  entered  was 
completed  with  the  misuse  of  the  applications  to 
enable  DeBon,  who  supplied  the  funds,  to  obtain 
the  trucks.  This  is  the  answer  to  appellant's  asser- 
tion on  page  21  of  his  brief. 

Appellant  asserts  that  there  is  no  evidence  of  any 
knowledge  on  the  part  of  DeBon  of  an  agreement 
between  himself  and  Hildebrand  or  Csaki  for  the 
acquisition  of  the  trucks.    Such  is  not  the  case. 

With  respect  to  the  statement  made  on  page  22 
of  appellant's  brief,  that  the  prosecution,  in  effect, 
is   charging  that   the  conspiracy,   originally   entered 
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into  ])etvv(3en  (Jsaki  and  Hildebrand,  was  reopened  so 
as  to  include  DeBon  np  to  and  ineluding^  tlie  time 
Csaki  passed  title  to  DeBon  after  the   purchase  of 
the  trucks,  there  is  evidence  to  support  this  theory. 
Nyqimt  v.  United  States   (CCA  Mich.,  1924), 
2  F.   (2d)  504;  cert,  denied  1925,  45  S.   Ct. 
508,  267  U.  S.  606,  69  L.  ed.  810; 
Blue  V.  United  States  (CCA  Ohio,  1943),  138 
F.   (2d)  351;  cert,  denied  64  S.  Ct.  1046   (3 
cases),  322  U.  S.  736,  88  L.  ed.  1570;  rehear- 
ing denied  64  S.  C^t.  1259  (3  cases),  322  U.  S. 
771,  88  L.  ed.  1596. 

A  person  may  enter  a  conspiracy  after  its  original 
inception  by  others  if  he  has  knowledge  of  the  facts 
in  connection  with  such  conspiracy,  intends  to  par- 
ticipate therein  and  thereafter  performs  some  overt 
act  in  connection  therewith. 

Rudner  v.  United  States  (CCA  Ohio,  1922), 
281  F.  (2d)  516;  cert,  denied  (1922),  43  S. 
Ct.  95,  260  U.  IS.  734,  67  L.  ed.  487; 
Hagen  v.  United  States  (Wash.,  1920),  268 
F.  344;  cert,  denied  (1921),  41  8.  Ct.  323, 
255  U.  S.  569,  65  L.  ed.  790. 

The  record  shows  that  DeBon  did  join  in  an  un- 
lawful agreement.  Appellant's  authorities  recjuiring 
such  joinder  to  make  a  party  guilty  of  conspiracy 
are  not  disputed.  (Appellant's  Br.  ]).  22.)  On  ])age 
24  of  appellant's  brief,  it  is  stated  that  ''Nothing  in 
these  mail  order  request  forms  supi)lied  by  the  WA^V 
required  *  *  *  disclosure  therein  (of  the  use  to  be 
put  of  the  items  purchased)." 
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This  is  contrary  to  the  language  found  in  the 
applications  which  requires  the  veteran  to  use  the 
goods  himself.  (IT.  S.  Exs.  13  and  14.) 

Appellant  contends  that  the  evidence  is  insufficient 
to  connect  DeBon  with  the  conspiracy.  His  authori- 
ties (p.  25  of  his  brief)  are  valid,  but  the  record 
supports  a  different  conclusion  from  that  which  he 
reached. 

On  page  26,  of  his  brief  appellant  states:  that  "The 
evidence  is  conclusive  that  Hildebrand  personally, 
without  the  knoAvledge  of  Csaki  or  DeBon,  prepared 
1)oth  mail  order  requests  (Exhibits  1  and  5)  and  later 
had  Csaki  orallj^  approve  his  making  of  these  re- 
quests." 

Appellant  overlooks  the  fact  that  these  tw^o  mail 
order  requests  (Exhibits  1  and  5)  were  filled  out  after 
DeBon  had  seen  the  brochures  advertising  the  sale 
(Exhibits  11  and  12)  and  had  designated  in  these 
brochures  to  Hildebrand  the  property  he  desired  to 
obtain. 

On  the  same  page  appellant  states  that  there  is 
lack  of  '^  evidence  that  the  sale  hy  the  WAA  was  re- 
stricted to  veterans  or  that  there  was  any  prohibition 
against  resale  to  a  non-veteran." 

As  already  stated,  the  application  itself  has  lan- 
guage in  it  which  limits  the  use  of  the  goods  pur- 
chased. The  name  api^earing  in  the  application  was 
that  of  a  veteran,  and  DeBon  made  no  effort  to  pur- 
chase as  a  non-veteran.  The  data  set  forth  on  page 
27  of  Appellant's  brief,  in  which  a  dealer's  applica- 
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tioii  for  firopei'ty  is  quoted  is  in-clevant  to  tliis  case. 
The  statement  made  on  ]nxii;(\  28  of  Appellant's  Brief 
that  ''There  is  no  doubt  DeBon  thought  he  was  deal- 
ing with  a  duly  licensed  veteran  dealer  of  used  cars," 
is  not  su])ported  by  the  record.  T)eT3on  testified  that 
he  first  met  Ilildebrand  on  .July  8,  1946.  (R.  53.) 
Consequently  it  is  fair  to  assume  that  he  had  had  no 
dealings  with  him  before  that  time. 

While  in  his  brief  api)ellant  contends  that  he  was 
introduced  to  Hildebrand  as  a  veteran  dealer,  the 
following  testimony  appears  on  page  138-139  of  the 
record : 

Q_  *  *  *  When  did  you  first,  or  did  you  know 
John   Hildebrand  ? 

A.     I  met  him  on  July  8,  1946. 

Q.     And  where  did  you  meet  him? 

A.     Van  Ness  Avenue. 

Q.  And  was  that  a  prearranged  meeting,  or 
was  it  just  accidental? 

A.     Accidentally. 

Q.     You  say  you  met  him  where? 

A.     At  30  Van  Ness  Avenue. 

Q.     At  the  AVar  Assets  Administration? 

A.     That's  right. 

Q.  What  was  he  doing  there  at  the  time  you 
met  him? 

A.  I  couldn't  tell  you.  He  was  walking  in 
and  out  of  the  building,  and  someone  introduced 
me  to  him,  and  we  got  to  talking  about  trucks 
and  so  on,  and  the  conversation  come  up  regard- 
ing he  had  a  couple  of  trucks  that  he  couldn't 
use.  He  asked  me  if  I  could  use  them.  I  told 
him  I  probably  could,  that  I  am  in  that  line  of 
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business.  We  finally  tliat  afternoon  got  to- 
gether and  I  told  liim  I  will  take  the  trucks,  and 
I  purchased  those  two  Chevrolet  trucks. 

Q.  You  purchased  the  two  Chevrolet  trucks— 
A.  In  the  meantime  he  told  me  he  had  two 
or  three  others  that  he  had  applied  for  that 
was  coming  up  and  he  couldn't  use,  and  if  I 
might  could  use  them  he  was  willing  to  sell  them, 
and  I  told  him,  "If  you  can't  use  them  I  will 
buy  them  and  take  them  off  your  hands  and  give 
you  a  little  profit." 

The  charge  that  "Csaki's  affidavit  was  not  proved 
false  in  any  material  respect"  hardly  merits  discus- 
sion since  Csaki  pleaded  guilty  to  this  very  charge 
and  such  proof  on  the  i^art  of  the  Government  would 
have  been  redundant. 

In  contending  that  the  Government  failed  to  sus- 
tain its  burden  of  proof,  appellant  has  pinned  his 
case  on  the  fact  that  Csaki  acquired  title  to  the  trucks 
as  a  purchaser.  (Appellant's  Br.  29.)  As  already 
stated  equitable  title  is  controlling  in  a  transaction 
such  as  that  carried  out  by  Hildebrand  and  Csaki 
who  were  not  dealers  in  used  cars  at  the  time  of  the 
transaction  with  DeBon.  (R.  90.) 

With  respect  to  the  statement  on  page  30  of  Ap- 
pellant's brief  that  an  agreement  between  DeBon  and 
Csaki  for  the  purchase  and  sale  of  the  trucks  could 
be  perfectly  legitimate  and  could  not  be  violations  of 
law  perpetrated  by  Csaki  is  not  so.  See 
McCoy  V.  United  States,  supra, 
Todorow,  et  al.  v.  United  States,  supra. 
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Since  DeBon   liad   knowlodjj^c  of  tlio   illegal   transac- 
tion, be  could  not  acquire  G^ood  title  through  Csaki. 

On  the  same  pa^e  a])j)ellant  states  tliat  the  pi'ose- 
cution  did  not  prove  Hildehrand's  lack  of  authority 
and  Del>on's  knowled.ce  of  this  lack.  Hildebrand  ad- 
mitted his  lack  of  authority  when  he  f)leaded  guilty, 
and  since  showed  that  DeHon  had  knowledge  of  Ililde- 
brand's  illegal  methods  and  means.  The  record  fur- 
ther shows  that  appellant's  statement  on  ])age  31  of 
his  brief  that  "The  evidence  was  uncontradicted  and 
conclusive  that  DeBon  dealt  with  Hildebrand  in  the 
belief  that  Hildebrand  was  *  *  *  a  veteran  dealer 
*  *  *"  is  also  contrary  to  testimony  adduced  at  the 
trial. 

DeBon  was  dealing  with  priorities  of  Veteran 
Csaki.  If  he  did  not  know  Csaki  personally,  he  at 
least  knew  that  the  prioiities  of  some  veteran  were 
being  used.  Hildebrand 's  testimony  seems  to  fair- 
ly imj)ly  that  while  his  name  was  nominally  listed  as 
a  veteran  dealer  with  the  War  Assets  Administra- 
tion, he  was  not  actually  engaged  in  the  business  of 
a  dealer  at  the  time  that  he  met  DeBon  in  June  or 
July  of  194G.    (R.  96.) 

The  charge  that  the  prosecution  made  reversible 
error  in  summarizing  his  case  to  the  jury  wherein 
it  was  charged  that  DeBon  had  engaged  in  other  con- 
spiracies (Appellant's  Br.  p.  31)  is  without  merit  in 
view  of  the  Court's  admonition  to  the  jury  to  disre- 
gard the  statement.  To  allege  that  the  Court's 
language  was  insufficient  to  correct  what  constituted 
an  incurable  blunder  is  nonsense.  Following  the 
statement  that  there  may  have  been  other  conspir- 
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acies  here,  counsel  was  interrupted  by  the  Court  and 
the  Jury  admonished  to  disregard  this  statement  of 
counsel,  after  which  counsel  for  prosecution  contin- 
ued with  the  following-  statement: 

''What  I  had  in  mind,  ladies  and  gentlemen,  was 
to  confine  you  to  the  facts  in  tliis  case,  the  one  Chev- 
rolet truck  and  the  three  White  trucks,  and  not  to 
consider  any  other  trucks  in  relation  to  the  matter." 
(Supplemental  R.  p.  226.) 

Appellant  contends  that  counts  1  and  3,  charging, 
respectively,  conspiracy  and  making  fraudulent  appli- 
cations, set  forth  one  and  the  same  offense  and  that 
conviction  of  a  crime  contained  in  count  1  exhausts 
the  jurisdiction  of  the  court.  (Appellant's  Br.  p.  33.) 

Such  an  argument  would  eliminate  the  crime  of 
conspiracy  in  innumerable  cases  in  which  the  illegal 
agreement  to  commit  a  crime,  consummated  in  an 
overt  act,  establishes  the  1)asis  for  a  conviction  of  the 
sulDstantive  offense  with  which  the  conspiracy  is 
connected.  While  it  is  true  that  the  purport  of  counts 
1  and  3  appears  to  l^e  very  similar,  the  two  counts  are 
distinguishal3le  and  the  Court  had  jurisdiction  to  im- 
pose separate  punishment  for  the  two  offenses. 
See 

Bridges  v.   United  States,  supra, 
Pinherton  v.   United  States,  supra, 
Blumenthal  v.  United  States,  supra. 

With  respect  to  appellant's  criticism  of  the  instruc- 
tions to  the  jury:  the  comment  made  on  page  35  of 
Appellant's  Brief  that  "There  is  a  wide  difference 
between  the  weight  to  be  given  to  the  testimony  of 
persons  asserted  to  be  accomplices  and  convicted  co- 
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defendants,"  deals  witli  a  judicial  refinement  that 
hardly  justifies  scsrious  cotnrnent.  Tn  the  first  i)laoe 
it  should  be  noted  that  all  iiistruetions  were  approved 
by  counsel  before  they  were  })resented  to  the  jury. 
(R.  195-197.)  Any  oral  questions  raised  by  the  attor- 
ney for  defendant  were  superseded  by  the  p^eneral 
agreement  reached  by  all  parties  concerned.  Accord- 
ing to  the  rules  (Rule  30,  Rules  of  Criminal  Pro- 
cedure for  the  District  Courts  of  the  U.  S.  effective 
Mar.  21,  194() — see  appendix)  a  failure  to  except  to 
instructions  prior  to  ])resentation  to  the  jury,  con- 
stitutes a  waiver  of  any  objection  that  may  be  made 
to  such  instructions.  Tn  th(^  particular  complaint 
raised  on  page  35  of  A])pel hint's  brief,  there  is  ob- 
viously no  merit.  The  Court  advised  the  jury  to  re- 
ceive the  testimony  of  accomplices  with  caution.  The 
fact  that  the  accomplices  pleaded  guilty  and  thus  be- 
came codefendants,  hardly  destroys  the  import  of  the 
language  used  by  the  Court. 

AppeUant  objects  to  the  Court's  failure  to  give  an 
instruction  on  the  theory  of  the  case  whereby  DeBon 
was  dealing  with  a  regular  veteran  dealer.  (Ajjpel- 
lant's  brief  p.  37.) 

In  the  first  place,  it  should  be  noted  that  here, 
too,  counsel  for  DeBon  acceded  to  the  instructions 
given  by  the  Court  and  did  not  except  to  a  failure  to 
give  such  an  instruction.  (R.  197.)  In  the  second 
place,  it  would  appear  that  while  Hildebrand's  name 
appeared  in  the  record  of  the  War  Assets  Adminis- 
tration as  a  veteran  dealer,  it  furthei-  a])])ears  that  at 
time  he  met  DeBon  on  .July  (>,  194()  and  thereafter, 
he  was  not  so  engaged.    (R.  90.)    Therefore  the  facts 
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presented  to  the  jury  did  not  give  rise  to  any  legal 
problem  connected  with  the  purchase  of  trucks  from 
a  dealer.  The  record  will  show  that  there  was  no  ac- 
tual break  in  passage  of  ownership  from  the  Govern- 
ment to  DeBon  with  the  exception  of  bare  legal  title 
resting  in  Csaki  for  a  sufficient  length  of  time  for 
him  to  pass  DeBon 's  money  to  the  War  Assets  Ad- 
ministration and  ol^tain  the  trucks  which  he  imme- 
diately conveyed  to  DeBon  on  a  bill  of  sale.  There 
was  no  resale  transaction  and  there  was  no  duty  for 
the  Court  to  instruct  on  such  a  subject. 

Appellant  further  criticizes  the  Court  on  pages  38 
and  39  of  his  brief  for  presenting  an  instruction  on 
the  meaning  of  an  aider  and  abettor.  Aside  from  the 
fact  that  counsel  for  DeBon  agreed  to  such  an  in- 
struction (R.  195-197)  the  language  used  by  the 
Court  was  certainly  relevant  in  explaining  the  mean- 
ing of  the  conspiracy  charged  in  the  first  count  of 
the  indictment.  Since  DeBon  actually  paid  the  money 
for  the  trucks,  there  is  little  doubt  that  his  purchase 
made  possible  the  entire  transaction  and  that  his  con- 
duct might  well  be  described  mthin  the  language  used 
by  the  Court  in  its  description  of  an  aider  and  abet- 
tor. 

Appellant  again  criticizes  the  Court's  response  to 
certain  questions  put  by  the  jury.  (Br.  40-41-42.)  The 
language  quoted  referring  to  the  record,  pages  202 
and  203,  is  a  correct  statement  of  the  law  and  does 
not  require  justification.  Further  the  Court's  reply 
to  the  juror  who  sought  to  ascertain  the  significance 
of  a  purchase  by  an  innocent  purchaser,  in  which  it 
was  said  that  the  question  was  one  of  fact,  was  a  sound 
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treatment  of  this  problem.  The  juror  did  not  want 
an  explanation  of  the  meaning  of  an  innocent  pur- 
chaser, and  from  his  (|uestion  the  Court  could  gather 
that  he  understood  the  significance  of  such  a  pui'- 
chase  if  it  had  occurred  as  a  matter  of  fact.  The 
whole  subject  of  sales  by  veteran  dealers  was  prop- 
erly covered  by  the  Court  in  relation  to  the  evidence 
adduced  at  the  trial. 

As  frequently  noted  above,  the  veterans  were  not 
dealers,  and  the  evidence  disclosed  the  fact  that  De- 
Bon  was  using  them  to  acquire  trucks  he  was  not  en- 
titled to  purchase  himself.  The  Courtis  response  to 
the  juror's  questions  was  all  that  could  be  exjiected 
under  the  circumstances  and  certainly  did  not  con- 
stitute error  of  any  kind. 


CONCLUSION. 

From  the  foregoing  reasons,  the  appellee  contends 
that  the  judgment  of  the  Court  below  should  be 
affirmed. 

Dated,  San  Francisco,  California, 
February  23, 1949. 

Respectfully  submitted, 

Frank  J.  Hennessy, 

lTnitc<l  States  Attorney. 

Edgar  R.  Bonsall, 

Assistant  United  States  Attorney. 

Attorneys  for  Appellee. 
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Rule  30,  Ridefi  of  Criminal  Procedure  for  the  Distrief 
Courts  of  the  United  States,  eifective  March  21, 
1946. 

At  the  close  of  the  evidence  or  at  such  earlier  time 
duriTijG^  the  trial  as  the  Court  reasonahly  directs,  any 
party  may  file  written  requests  tliat  the  court  instruct 
the  jury  on  the  law  as  set  forth  in  the  requests.  At  the 
same  time  copies  of  such  requests  shall  be  fui-nished 
to  adverse  parties.  The  court  shall  inform  counsel  of 
its  proposed  action  upon  the  requests  prior  to  their 
arguments  to  the  jury,  but  the  Court  shall  instruct 
the  jury  after  the  arguments  are  completed.  No  party 
may  assign  as  error  any  portion  of  the  charge  oi- 
omission  therefrom  unless  he  objects  thereto  before 
the  jury  retires  to  consider  its  verdict,  stating  dis- 
tinctly the  matter  to  which  he  objects  and  the  grounds 
of  his  objection.  Opportunity  shall  be  given  to  make 
the  objection  out  of  the  hearing  of  the  jury. 


Part  8307 — PREFf:RENCEs  for  Veterans. 

Surplus  Property  Board  Regulation  7,  May  29, 
1945,  as  amended  to  August  3,  1945,  entitled  ''Prefer- 
ences for  Veterans"  (10  F.  R.  6519,  9119,  9886)  is 
hereby  revised  and  amended  as  herein  set  forth  as 

Surplus  Property  Administration  Regulation  7. 
******* 

Sec.  8307.1  Definitions— (a)  Terms  defined  in  act. 
Terms  not  defined  in  paragraph   (b)   of  this  section 


11 


which  are  defined  in  the  Surpkis  Property  Act  of  1944 
shall  in  this  part  have  the  meaning  given  to  them  in 
the  act. 

(b)  Other  Terms.  (1)  ''Own"  business  or  pro- 
fessional or  agricultural  enterprise  means  one  of  which 
more  than  fifty  (50)  per  cent  of  the  invested  capital 
or  net  income  thereof  is  owned  by,  or  accrues  to,  a 
veteran  or  veterans.  A  veteran  may  be  deemed  to  have 
his  "own"  business  or  professional  or  agricultural 
enterprise  for  the  purpose  of  acquiring  particular 
tools  or  equipment  when  he  is  engaged  by  others  as  an 
employee  or  agent  and  is  required  by  his  employment 
to  have  his  own  tools  or  equipment. 

(2)  ''Small  business"  may  include  any  commercial 
or  industrial  enterprise,  or  group  of  enterprises  under 
common  ownership  or  control,  which  does  not  at  the 
date  of  purchase  of  surplus  property  hereunder  have 
more  than  five  hundred  (500)  employees,  or  any  such 
enterprise  which  by  reason  of  its  relative  size  and 
position  in  its  industry  is  certified  by  Smaller  War 
Plants  Corporation,  with  the  approval  of  the  Surplus 
Property  Administrator,  to  be  a  small  business. 

(3)  "Veteran"  means  any  person  in  the  active 
military  or  naval  service  of  the  United  States  during 
the  present  war,  or  any  person  who  served  in  the  active 
military  or  naval  service  of  the  United  States  on  or 
after  September  16,  1940,  and  prior  to  the  termination 
of  the  present  war,  and  who  has  been  discharged  or 
released  therefrom  under  honorable  conditions.  Vet- 
erans "released"  from  military  or  naval  service  shall 
include  persons  on  terminal  leave  or  final  furlough  and 


Ul 

those  wliose  status  has  boon  changed  from  ''active"  to 
"inactive". 

Sec.  8307.2  Scope.  This  part  shall  apf)ly  to  dis- 
posals to  veterans  of  surplus  propei'ty  located  in  the 
continental  United  States,  its  territories  and  posses- 
sions. It  shall  not  apply  to  real  property,  industi-ial 
plants,  shipyards  and  facilities,  property  desifjjnated 
in  classes  (1)  to  (8),  inclusive,  in  Section  19(a)  of  the 
Surplus  Property  Act  of  1944,  or  surplus  vessels 
which  the  Maritime  Commission  deteiTnines  to  be  mer- 
chant vessels  or  capable  of  conversion  to  merchant  use. 

Sec.  8307.3  Preference.  Veterans  shall  be  given  a 
preference,  subordinate  to  the  rights  of  Government 
agencies  and  State  and  local  governments,  to  purchase 
surplus  property  for  use  in  their  own  small  business, 
agricultural  and  professional  enterprises.  Such  pref- 
erence shall  extend  to  property  necessary  to  establish 
and  maintain  their  own  small  business,  agricultural 
and  professional  enterprises,  and,  within  reasonable 
limits  commensurate  with  the  enterpi'ise  established 
or  to  be  established  and  in  commercial  lots  appropnate 
to  the  level  of  trade,  to  one  initial  stock  of  property  to 
be  resold  with  or  without  processing  or  fabrication  in 
the  regular  course  of  business.  In  order  to  accom])lish 
equital)le  distribution  the  Smaller  War  Plants  Corpo- 
ration in  collaboration  with  the  disposal  agencies  and 
with  the  approval  of  the  Administrator  may  establish 
minimum,  and  maximum  limits  as  to  the  value  and 
(juantity  of  property  which  may  be  purchased  by  ])ref- 
erence  by  any  veteran. 
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Sec.  8307.4  Manner  of  exercising  preference:  ap- 
plication to  Smaller  War  Plants  Corporation.  A  vet- 
eran desiring  to  exercise  his  j^reference  hereunder 
shall  apply  to  any  office  of  the  Smaller  War  Plants 
Corporation  and  shall  fui'nish  the  Corporation  with 
complete  information  regarding  the  property  desired. 
Smaller  War  Plants  Corporation  shall  satisfy  itself 
through  reference  to  the  applicant's  discharge  papers 
or  to  other  satisfactory  evidence  that  the  applicant  is 
a  veteran  and  that  the  property  applied  for  is  to  be 
used  in  his  o^^^l  small  enterprise,  and  shall  require  of 
the  applicant  a  supporting  statement  or  affidavit. 
Smaller  War  Plants  Corporation  shall  issue  a  certifi- 
cate to  such  veteran  stating  that  he  is  a  veteran  en- 
titled to  preference  in  the  purchase  of  the  types  and 
quantities  of  the  property  described  therein.  Smaller 
War  Plants  Corporation  shall  also  assist  the  veteran 
by  referring  him  to  the  appropriate  disi)osal  agency, 
and,  by  agreement  with  the  veteran,  may  act  as  his 
agent  in  purchasing  the  property  certified.  Disposal 
agencies  shall  rely  upon  the  certificate  of  the  Smaller 
War  Plants  Corporation  that  the  holder  is  a  veteran 
entitled  to  preference  in  the  purchase  of  the  types  and 
quantities  of  the  property  described  therein.  Pur- 
chases under  preferences  accorded  veterans  shall  be 
filled  from  reserves  or  other  property  made  available 
to  Government  Agencies  under  Part  8302.^  Property 
available  for  veterans  may  be  inspected  by  them. 
Whenever  a  disposal  agency  receives  an  application 
from  a   veteran  desiring  to   exercise  his   preference 


iSPB  Rev.  Reg.  2  (10  F.  R.  12121), 


liereunder  but  not  accompanied  by  a  certificate  from 
the  Smaller  War  l^laiits  Corpoiatioii,  it  shall  refer 
the  apf)lication  to  Smaller  War  Plants  Coi^joration 
togethei-  with  full  information  re^ardin^  the  avail- 
ability of  the  propei-ty  and  the  price,  terms,  and  con- 
ditions of  sale. 


Surplus  Property  Act.  (Title  50,  Sec.  Kill.) 
♦  ♦«»*«» 

(e)  to  foster  and  to  render  more  secure  family- 
type  farming  as  the  traditional  and  desirable  i)attern 
of  American  agriculture. 

(h)  to  assure  the  sale  of  surplus  property  in  such 
quantities  and  on  such  terms  as  will  discourage  dis- 
posal to  speculators  or  for  speculative  purposes. 

(q)  to  prevent  insofar  as  possible  unusual  and  ex- 
cessive profits  being  made  out  of  surplus  property. 

Title  50,  Sec.  1625.  Disposition  to  Veterans. 

The  Board  shall  prescribe  regulations  to  effectuate 
the  objectives  of  this  Act  (Sections  1611-1646  of  this 
Appendix)  to  aid  veterans  to  establish  and  maintain 
their  own  small  business,  professional,  or  agricultural 
enterprises,  ]\v  affording  veterans  suitable  preferences 
to  the  extent  feasible  and  consistent  with  the  policies 
of  this  Act  (such  sections)  in  the  accjuisition  of  the 
types  of  sur])lus  i)roperty  useful  in  such  enter]n'ises. 
(Oct.  3,  1944,  c.  479,  Sec.  16,  58  Stat.  773.) 


LI 


7^ 


War  ▲•••!•  AdalDlstratloa,   S.V. 
(This  7onB  Matt  S«  Had*  Oat  Id  Triplicate} 


^•f,  Teterani  Preferance  Unit  >- 

ifar  At  set  I  idjnlnlttratlon  ( 

L540  Market  Street  

San  Franc Itco  2,    California  A 

If  aTailabla.    I  desire  to  purchate        /  (indicata  nuaberhoi 

1  below  in  orde^Zf  njk  preference ^and  offered  In  Sale  Roaber     >»^ 

Sale  Date  1.      V/:.^E/1    JtX  -*fii^  1946.                        -"^^ 


WAA  Dedl/Ho. 


lilB_i&«.       TfLg  »p,       ficfijfe.        £Eifift 


ItMt 


Attached  It  my  original  V«teran't  Preference  Certificate,  Cate  So. , 

teot  deelred. 

I  hereby  certify  that  I  hare  pertonally  Inipected  the  aforenentloned  Iteat, 
8ted,  and  underitand  that  all  purchatet  are  on  an  "ALi£"  «^<^  "tfp^  ;§■  batlt. 
ut  reconrte.  I  an  prepared  to  make  payment  \q)on  notification  of  award  and  r»- 
for  payaent. 


'5  ,(1-PV  X^        ^\ 


(Signature  of  Teteran) 


3  56/7 


PLEASE  PBIHT  0&  TTFX  TDUB  KAMB  AID 
MAILINO  ADSfiXSS  II  THE  LOWER  LXR 
HAND  COfilSa  or  THIS  rOBM. 


1    -  SALES  FILE  COPY 
WAR    ASSETS    ADMI M STKAT I  ON 


OlirOtAL  OOCUHINT  NO 


/mnmmmmm/mmm/  '^ 


147895 


mm^^'j^mmm 


VNCISCO 


JULY  8.    1946 


S1003-19-B-7 


pi^EI^Uiiiil 

SEC.    2 

nJHlirflrMBMilB 

ji^io-A-25255 

\  CSAKI 
)TTECK  ST. 
■RANCISCO.    CALIF- 

AAF    1003   -    SATSC 
MCCLELLAN   FIELD 
SACRAMENTO,    CALIFORNIA 

ID  DESTINATION 

i  CSAKI 
)TTECK  ST. 
RANCISCO.    CALIF- 

LOCATION  OF  PMOPERTT 

MCCLELLAN   FIELD 
SACRAMENTO,    CALIFORNIA 
CUST:    MAJOR   J.    E.    QUASNOSKY 

ITIM  MKRimON 


,  CHEVROIETB  1942,  AERIAL  E^  GUNNERY  TRAINER,  U  TW, 
kxk,    W.B.I i*5",  W/O  WINCH,  MODEL  G7OI3,  SER.  #9NE22- 


UI.'kBL'b&WiHI 


1ARKETING 


^♦.Ai/-, 


ll>54l 


,„;;JuL30TgTr- 


^:i:2/%^-^«^ 


rBPU'n-  clkiVk' 


■^....^A, 

■J-^    s 


T»k i  .::- 


tCOKTMci 


5    TO  PUWHASER    5URPENDEB  10  PiOPfm  fUJTOOIAM 

MM  AtKTf  MMfWItTMTIM 


^^.■\j''^iM'i'i*-K"f,  I,  i'i'A':'iv.''!'rVi'rya 


OltfOtAL  OOCUMRT  M 


ffliwiiwmwfi^^ 


if-»-7 


Re'  I  N.  L  OFf ICE      -^tJr9a^  U* 

30  VA  J  NF'S  AVENUfj^^^^^^  ^  ^^     i 
SAN  f  HAiVCiiGQ  2,  CAUfORNIA*"' 


li     ""      W9       I 

AAT  lOfll  .  tATK 
NCCLCLUAN  PlCLl 
SACMMMTO^  CALirONNIA 


LOCATION  or  PHOPEIITY 

icori.i.<»w  ricLO 


OnCE: 

Upon  preMtitation  o(  thU  copy,  the  property  custodian  la  to  nlaOM  th» 
above  surplua  properly  to  the  above-named  buyv  or  hi*  authorized  iet»e»wilatlT». 
This  copy  should  be  slqned  by  both  buyer  and  custodian  and  relumed  to  the  laeuloq 
Olflce  shovirn  above. 

I  acknowledge  receipt  oi  the  material  listed  In  Ihia  document  tn  the  quanOttea 
shown  In  the  column  UUed  "No.  of  Units  Delivered".  />      . 


t4L/9Jeji 


DeliTerad  in  occordan' 


Cor/H 


♦ 


(/(,  I  ^/^UJ-^  f 


FMHUU-6f<>l7 


M;R  ASStrS  AtHfhlSTMTION 


S.356I7 


•Ail  No. 
KNOW  *li  nCR  tV  THIK  fRcieimt 

BILL  OF  SAir 

'JNORED  -nCNTY-nVE 
,.,,,■00 ••""•  (^,1,1 

(siiicr)  lots  »e«tiv  «it,  THAMren  Ant  miiyia  wiito    QSCAR   CSAK  I  (Xtm)  mii 

III6HT,   Tint    AN!    INTtnCSr    IN   ANt  TO  THI    MiknWINO   UlNIISt    VlNlCiCt 


.  ONE  THOUSAND 

TnaI    in   OONtllCNATIO* 


26396 

TAG  81 


Botv  Typi  a 


TmC   a*l»  SflLtR    NtltIV   WAtRANt'S  fiiit   MC    If   TNI   UMTUl  ewNt*   Of   SA|»   VlNiaif    TNAf    IT 
!•    KIC    FROH   All    lUNI    AN*    INOUHIRANet*    lICtrT    LIIH   •    IN    rAf<MI    tf   '"      ~ 

tMC  wo*n  "•« 

CietPTIONO*  IN 

TNI    lUNN    IrAM) 
TNAT    he    has   the   RIGNT   to  mi    the    same    as    AfORESAIN,    ANF  TKAT    HI   Mill  WARRANT    ANi   lEPERN  TuE 
TITLE  OP   SAME   ASAINST   THE   OLAinl   AND    KdANDS  Of   All    PERI0R9  WN0n»tE»|R    IlCirt  lllNHOlttR    N«TI» 
AlOVI. 


SIGNED  THIS  DAY 


SELLER:     MR  ASSETS  AOt^lNISTHATION 

30  VAN  NESI  Avenue,  San  FRA«ei$M>  2,  OilM««u 


,PWK.cfcHW^TTi»,srec«ALiST 


V.  8.  DI8T.  or.  IT.  D.  flUlb 

J,  c  'f 


c  *^A  i.MKr_\Tn.  xftrtL 


^  / 


\.   /  u1/^_  I 


n'to.  VA^8r.99 


War  AsMt*  Adalolatratlon,   8.?. 


MAU  fiJUE&  BKoasT  jqr  jpBFLPfl  j-MfffilT 


War  A.ii«tg  idalnistratlon  

1540  Narlcet  Str««t  T 

San  7raaclieo  2,   California 

^_jL— -.(indicate  nunber)  ^f  t|x«  lt^«« 
L«t«d  below  in  order  of  «y  preference,  and  offered  In  Sale  ggaber      -y        v 
lOM  Sale  Date  is      ^-.y.-       ' 1946. 


WAA  Ded^   lo/ 


Item  Ib^       Tag  Bo.       P»irii  Bo.       Price 


Itoae 


IhlOO 


)h3oo 


lh3DI 


Attached  ie  mf  original  Veteran's  Preference  Certificate,  Case  Id.  -^  "  ^^  ^ 
or  iteBi  desired. 

I  herebj  certify  that  I  hare  personally  inspected  the  aforenentioned  itVaa, 
.8  listed,  and  understand  that  all  purchases  are  on  an  'AS  IS"  and  ■WHKBit  IS'  basis, 
Ithout  recourse.  I  aa  prepared  to  sake  payment  upon  notification  of  award  aiul  r^ 
aest  for  payaent. 


wm^^m 


(Signature  of  Tetenua) 


&  State 


PLEASE  P£IST  OS  TTFI  TDUB  IAMB  AD) 
MAILING  ADDfiISS  II  THI  LOWSR  LOT 
HAHS  COBHIR  07  THIS  TOBN. 


a 


A  '^/i^i 


^ 


Form  VTAA-SK-^c^orrr-rly  vel. 


11S41 


u^vte  Ai«'.iDi:.l-ra'tion,  S»f« 


' *tly-l> 


J*  Xm  Lowla,  Chi«f  AutoAotiT*  Seetioo  II  n.  t.  dimt.  or.  a. ».  o&b 


50  Vq/1  K««»  Av'o., 


-^'  ■?....  KX    No.  .!y. 

:  Fii.Ki'J.LI1..3.3..J947.. 


FROMi  W.  A.  Woertendyka <.  , 

Veternns  Preference  Unit  ^, 

I5UO  Market  Street,   S.F.  LoovT^vaa ..u-ctv  cuch.  — 

GIJBJECTi      SALES  COWSACT  FOTf  VBa-SK/U 

SWPC  CASS  MO. 1Q-As25255l. 

75  RoUMk  &t. 

1,  This  veteran  dwclrcp   to  purnhar-e   the    fTTTli^flSTr^ 

Tw>  (2)  Truck,  fan  6  Ton,  6x6  DrlT«.  Cro  fUm  #•  I63OO 

T*f    614  lU*  2    Pric«,     I362f.00       LDcatloni  Signal  Corps  D«p«i 

Tag    617  It«B  5    Prioa.    13629.00  SacraMoU,  Calif onU 

On*  (1)  TnadK  Van,  6  Ton,  ia£  OrlT*.     „ 

Cro  Fila  ■»•  i63Ca  .^i^B^^« 

trio./  •36W.00  to«.t«l  «t  th.  fc.  Slgpal  Crop.  D.pot,  £:Q|^g|o. 

2,  Plonse   prepare    snjes   coctrftct   fani   31-?  «t    :r:T:    •-.     r   .  r      -     .  r.    ^  ^ .  .  ;^ 
veteran  to  make   paymont  by  ?  ;'.)n,_  _^  »     '•'*■■'• 


3,  This  trnnsaction  will  be  compl.^-ledi   By  !r.ail 


B\    of.''ioa   catl 


I4.,     Shippinr,  inRtrvctionsi 

Veteran' will  pick  up  this   proi>orty  ut   sits,   st   orr--  oxp^niMj, 

[3.     Veterans  Preference  Certificate   is   (not)   nttach.-i;    nil  i-U...o  ,]4»t.9d; 
thoroon  have   (not)   l>:-n  oOT,plot:.d. 

6,     ■ricas;^   acknowl.dro   r.o.vpt  oi  tl)>  s  r.vuost  en  ih.  Mrtach.d  ct:v  I* o»ld  « 
for  vour  oonvoni^noo   and  r.-tvw-n  to  Vct.r^is  irof  ro-icv  U:it,i      ,  \ 


IffiCEIPT  ACOOWIED'JilD  BYt 


Di3tribv:ticni      Ori-inal   'I-  copy   to  acl '.rcs-roo 

1   copy  -   die-*.-,  tor's   rj.ndi'jr   file 
1   copy  -   division  nastor    f i lo 
1   COPY  -  divi*i:in  r.-^pdinj.:;  f i  lo 


1    -SALES.  FILE  COPY 


DItrOIAL   DOCUaiNT  HO 


//mmmmm/rmm/mmxm '  '°  - 

..„    rmmtmmm/ 


ASSETS  ADMINISTRATION 


'l\*^^^S'A7f'AiM% 


CSAKI 
TTBCK  ST. 
RANCI3C0.   CALIF. 


NO  DESTINATION 

CSAKI 
TTBCK  ST. 
BANC ISC 0.  CALIF. 


28747 


SACRAMEMTO  SIGNAL  DEPOT 
NORTH  SEVENTH  ST    ,   ^ 
SACRAMENTO,  CAL  IF.  (^5) 


LOCATION  OF  PROnRTT 


SACRAMEf^'TO  SIG\'AL   D^°OT 

N    'jTh"'*^'^!!,    SACRAf*E\'"''0,    CALIF 

"cUStV   CAPt/r.   A.   HOV/LAND 


MODEL   666,    SFR#?>50^26  ENG# 

HXC- 


ffMliHkftMItfJI 


^^ttI  tVX  iiu- 


:iV'i2 


38202- 


a.AZ.  , 


TToAO    , 


T>i»  .-<int  jct'.nq  citjc^  M'htfsA  ^n«Kjw  a 
(ow  c«r4ified  that  t^'tt  fOfltrAol  «  amfl 
votei-an  ex»rc5$3(%g  prefereflo*  righh  in  accorxlanc* 
"i^lTli  Surp\\n  Property  Administration  Regulatiwi  7- 
Tlie  purdiaier  agrau  to  buy  ifie  property  lutod 
h«r»in  in  •ccowionc*  with  tlie  aHacbed  *ales  condi- 
tiem  and  any  modifications  iheroof  which  ara  at- 
tached tP  and  mada  a  part  hereof.  y. 

Buyef  ,     Addret* 


S^1.     ^f 


Y,  (90Y£RliM£^ 


Gtati^mQSm, 


f  IXEO  fwci  SALE 


iKLOWCWmPIOTHAT 


^'nTZ'!*:ZTn7.Xo\.^'^^^^^^ 


oo.QSde 


eltfft  I.J.  I. 


T2T.-Aiosr?e  oiirr 


WAR  ^ssas' iiimmxV^^ 


OUrOMl  DOCWMINT  M 

10 — -         307893 


■»FFICl: 

i  FRANCISCO 


JmU.37.  IMe 


oJ»-i70-sc-5589C 


rnnr  no.  i  or 


I         ttlNCr  LOMTIOH  riLI  NO 

2123  322  16300 


sec,  2 


&   #10-A-25255 
HR  CSAKX 
ROTTBCK  ST. 


;E  AND  DESTINATION    ' 

\E   CSAKI 
ROTTBCK  ST. 


iTH  MKRirrroN 


■■c.anMcf  M 


DECLARINS  AOENCY 

SACRAMENTO  SIGNAL  DEPOT 
NORTH  SEVENTH  STREET 
SACRAMENTO  I5,  CALIFORNIA 


LOCATION  OF  PROPCRTY 

NEW  SIGNAL  CORPS  DEPOT 
SACRAMENTO,  CALIFORNIA 
CUST:   CAPT.  R.  A.  HOWLAND 


ICK.  WHITE  1942^  K 


CJ>CI  ,VX  ^laX. 


V*?8S 


0:)2tD^!A«l  /AC 


7»vae-e 


Ton  JO  jAMTia  0TM3f^AviD.\  i 

T'i3nT?:  hth:jv32  ;r' 

Alkn^'-ilJAD    »^r   OTH^'.A 

T     iiO  8San3   JAUfJlC  W3M 

A  i  lif lOT  I JAD    ,OTI'i  JMA70A3 

(jKAJWOH    .a    .f!    .TSA3      tT3UD 


.'iXIAO    -V 


oa,T>v.v  r 


"VETERANS  PRFKRENCtf' 
Tlw  ednfnactinQ  officer  whet*  »i«t«4vrt  tMHM^ 
itw  c»rfl««d  thef  this  contr8Tr^;w.35n^ 
Vtttran  Merciiing  preference  rights  \r  ""iiiywt  "' 
With  Surplus  Property  Administration  ftegulati^i  7r 
The  purchflier  agrees  to  buy  the  property  listed 
herein  in  accordance  with  the  attached  sales  condi- 
tions and  any  modifications  thereof  which  are  at- 


-teched  fo  and  rfia^e  a  part  hureof  ^>.  «  A 

Buyer     ;       i'-       ■    •        ..Address  ' 


ANitE  BY  GOVERNVvlENI 


Cantrftcting  Offica 


.c)O.T^ovr 

TRB  ttS^Yn  ACTING  OFFI 


ISTRATIVKLViintOtlC 


L  APPEARS  BELOW  CERTIFIES  THAT 

NOTICE  AT  A  FIXCD  PRICE  AOMIN> 

CE  WITH  SALES  PROGRAM  N& 


alir^O*. 


i^eiikLs&^B  iAmxam  ysbq 


WAR   ASSESS   *6f#f/l'S^*?fT0N 

Mmmtmi^mm/tiiiinuim 


FICI: 

FRANCISCO 


,-i.M.W»K«i«^M.i.W.i'^^^ 


^-^^-i70-sc-5589C 


OltfOMl  OOCWMCNT  HO 

10         _ 


•Ntn  M.  I  or 


#io-A-e6S6e 

R  CSAKI 
OTMCK  ST. 


^7#T'  (H  K!  »{«Wh  «  fk  • ; 


R  CSAO 
OTTBCK  ST. 


0ICLAMIN6  A6EIICY  

SACRAMENTO  SIGNAL  DEPOT 
NORTH  SEVENTH  STREET 
SACRAMENTO  I5,  CALIFORNIA 


LOCATION  or  mOPtHTY 

NEW  SIGNAL  CORPS  DEPOT 
SACRAMENTO,  CALIFORNIA 
CUST:   CAPT.  R,  A.  HOWL AND 


''  mi'^^A?^^'    ^-'^^^'    ^   TON'  t^R'VE:  6X6,  W/0  WINCH,  W.B. 
MODEL  666,  SERIAL  #251197,  ENGINE  #HXC  326565 


EDKL-flUcM*!!^! 


9629.00 


KG  SPECIALIST 


riLRD.JUL  .3  0  1947 

oirDTroikilt    " 


d*ejL  t 


ODSI'j: 


HTM3V 


.  .T8  xo; 


-•UJIO    ,CJ3dj.0U.i- 


i.w  .H?;ii\;  o\w  .0X0  :!Vi>ic  ,mot  o  »hav-^  ,5;^ 


oo.'-^sae 


una  offlcr  wh^^f  Hf«(!«2,g3lJi 


,NCE  BY'GOVERNMENt 


I  f  li^tO  PRICE  SALE 


iNTii'ACTiNa  oVfics*) 


etwoJw  14 


jmmmmmtmm  ' 


PlffOtAL  OOCUMCMT  M 


•HifT  NO    I  or  1      MUrtt 


mammgm 

M  rlUNCllCO      M  VAN  NESS  AVENUE        '" 

A  I  FRANCISCO  2,  CALIFORNIA  >^ 

7t747  ^17^tC-998fC  f^X^         .Hm-o.or 


r      A«iNcr       LtcinM         riii  no        i 

r  1113  jn  i»3»  I 


'"'      mtt 


^■■CjAHINB  A6ENCT 


IKCK  »t.  SAmMDfTO  15,  CALIfiWIA 


iCW  SIMAL  CQIVt  KMT 


ic*A»a£«a§ 

>AKI 


AHOtAKI 


j'fcSDn^j;?:  ari^c'^^r  '^ 


FTMLir'l 


^L^f* 


Upon  pr«s»nl.-rt(on  o(  Ihta  copy.  fh«  propcr-v  ,-; 
-' -ve  •urplu«  property  lo  tha  abov-namti  buyw  or  hi*  authoitaKl  i»n— iKiln 
1  copy  Should  b«  signed  by  both  buy«^  and  cAodicm  and  rMivoMl  to  te  bMk 
Office  shown  obov*. 

i  acknowl»d(j9  racvlpt  of  th«  moicrual  Uaiwi  in  thi*  docuiiMiH  in  rtw  -fwipflini 
shown  In  the  column  .titled  "No.  of  Uruti  D»UTef»d".  /» 


^r*d  ^n  Tccoraoncv 


5    TO  PUftCHAStR    IV^^'Hm  TO  P.-^OPEJTY  CUSTODIAH 


OltrOIAl  DOCUHIHT  M 


/mmfmmj(iiiiim/tmwm//_> 


FICE. 

30  VAi'UiESS  AVLNUE  '' 

SAN  FRANCISCO  2.  CALIFORNrA 


tNiiT  NO.  I  or     _  .      tNin* 


HI.     «   fM      7< 


M^^f:y;mmm:M 


PlilHn*nB*n 


SAClMlCim)    SIONAL  OfFOT 
NOWW  5CVCNTH  ST       , 


SACRIHDfrO  SIQHM.  OCPOT 


=•  ^^luraiSs.s'.siJi^^''-^-'*"'  "^-" 


W;iA-33  loa  H    ;■  ilfe. 


UiWiiMiilii 


litll'liliWl  1  oltaii.1  nil 


NOTICE: 

Upon  presentation  ot  this  copy,  ih-  "'~ 
above  surplus  property  to  the  obove-nai 

This  copy  should  be  siqned  by  both  buyc. 

Oltlce  shown  above. 

I  acknov/ledqe  receipt  of  the  material  listed  In  this  document  In  the  erionttr: 
shown  in  the  colui^"  ...•-j  ■■■>■■•-    -«  ti-i.-  r\_ii  i  •    . 


Delivered  In  accordanc 


rtwt 


AOMl  Ml  STRATI  ON 


i,>t.Ui'MAM 


DllfOML  OOCUaiMT  M 


30/893 


I  J.  *  ■ » li  •  * '  ♦ » 


80  VAN  NtSS,  AYtltWC      •     - 


til  1T»  ^f< 

tNCCT  HO    I  or fMirtt 


aKX 

.  T. 


?:TJT<J'>  V" 


IHK^^aiSSSH^^ 


:.v-^>J  Ja..n:  :/!•  . 


ms^ 


.n-A 


NOTICE:  V 

Upon  preMnlalion  of  IhU  copy.  th»  property  cu»todJan  u  le  n]^<73»    h* 
TJIteve  surplus  property  to  the  abov»-nam«d  buyw  or  his  outhoriMd  r»pri!»«ntativ 
This  copy  should  b«  signsd  by  both  buyar  and  custodian  and  ralunMd  to  tb«  iMaioq 
Office  shewn  above. 
I  I  acknowledge  receipt  of  the  molerlal  IIMed  In  thia  document  tai  t' 

shown  in  the  column  tiUed    'No.  of  Unil«  DelJrered ". 


fmiMmism 


Delivered  in  oocordanc* 
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No.  11,841 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Ed  DeBon, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


APPELLANT'S  PETITION  FOR  A  REHEARING  AND  FOR 
STAY  OF  MANDATE  IF  IT  BE  DENIED. 


To  the  Honorable  William  Denman,  Chief  Judge,  and 
to  the  Honorable  Circuit  Judges  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit: 

Ed  DeBon,  appellant,  moves  for  a  rehearing  of  his 
cause  of  appeal  upon  the  following  grounds  and  for 
the  following  reasons: 

I. 

In  deciding  to  affirm  the  judgment  of  con^dction  of 
the  Court  below  on  the  conspiracy  count  and  one  sub- 
stantive count  this  Court  necessarily  but  erroneously 
must  have  concluded  the  appellant  had  a  hand  in  pre- 
paring or  causing  the  veteran  Csaki  and  his  partner 


Hildebrand  to  make  and  file  with  the  WAA  the  *' Vet- 
eran's Application  for  Surplus  Property"  (see  Exh. 
13  in  appendix  to  appellee's  brief)  dated  December 
11,  1945,  or  the  ''Supplemental  Veteran's  Application 
for  Surplus  Property"  (see  Exh.  14  in  appendix  to 
appellee's  brief)  dated  March  27,  1946.  The  record 
is  conclusive  that  the  appellant  did  not  know  either 
Csaki  or  Hildebrand  at  those  times.  He  first  met 
Hildebrand  four  months  later  on  July  8,  1946  (R. 
40,  53,  57,  138,  139,  145),  and  Csaki  on  July  24,  1946. 
(R.  127,  128,  142.)  In  consequence,  neither  that  appli- 
cation nor  the  supplemental  application  has  any  rel- 
evancy to  the  issues  involved  in  this  appeal. 


II. 

The  gravamen  of  the  substantive  charge  is  that  the 
mail  order  requests  contained  false  representations 
on  their  face  or  that  they  concealed  a  material  fact. 
The  representation  or  concealment  could  only  have 
been  in  the  failure  of  Csaki  (or  Hildebrand)  to  dis- 
close on  the  fact  of  those  two  requests  that  they  were 
purchasing  the  Chevrolet  gunnery  truck  and  the 
three  White  van  trucks  for  resale  purposes.  However, 
nothing  on  the  face  of  those  request  forms  required 
any  such  disclosure.  Further,  the  appellant  had  noth- 
ing to  do  with  the  preparation  and  filing  of  those 
forms  and  there  is  not  an  iota  of  evidence  in  the 
record  showing  that  he  had  any  knowledge  the  two 
veterans  had  mailed  or  filed  them  or  that  there  was 
any  legal  requirement  that  they  be  made  and  filed. 


This  Court's  opinion  fails  to  recognize  the  fact 
^that  the  api)ellant  was  entitled  to  rely  and  did  rely 
upon  the  representations  of  Hildebrand  that  he  (Hil- 
debrand)  and  his  partner  were  licensed  veteran  deal- 
ers. Those  representations  were  true.  Hildebrand  was 
in  such  a  veteran  dealers  partnership  with  Mr.  Mee 
of  Bakersfield.  Hildebrand,  however,  did  not  disclose 
the  name  of  his  partner  to  the  appellant  except  on 
the  date  of  sale  of  the  items  to  the  appellant  when 
it  was  disclosed  that  his  partner's  name  was  Csaki. 
In  consequence,  insofar  as  the  appellant  was  con- 
cerned, Hildebrand  and  his  partner  were  authorized 
to  resell  the  items  they  purchased  from  the  WAA 
and  there  was  nothing  to  lead  the  appellant  to  be- 
lieve otherwise.  So  far  as  the  appellant  could  have 
ascertained  Hildebrand  and  his  partner  Csaki  were 
authorized  as  licensed  veteran  dealers  to  resell  the 
Chevrolet  gunnery  truck  and  the  three  White  van 
trucks  to  him.  Inasmuch  as  Csaki  was  authorized  to 
purchase  the  items  under  his  own  priorities  he  ob- 
tained good  title  thereto.  Although,  under  his  agree- 
ment with  the  WAA,  he  had  covenanted  not  to  resell 
those  items,  his  breach  of  that  agreement  did  not  pre- 
clude him  from  passing  good  title  to  those  items  to 
the  appellant.  In  consequence,  it  was  impossible  for 
the  appellant  to  have  joined  with  Csaki  and  Hilde- 
brand in  making  and  filing  false  applications  and 
mail  order  requests  or  to  have  conspired  with  them 
so  to  do. 


ni. 

The  record  reveals  that  the  jury  itself  had  reached 
the  conclusion  that  Hildebrand  was  a  veteran  dealer 
dealing  in  Csaki's  priorities  and  that  the  two  of  them 
sold  the  items  to  the  appellant.  Because  the  facts  in- 
disputably demonstrated  that  Hildebrand  had  held 
himself  out  to  be  a  veteran  dealer  (in  partnership 
with  Mee  who  turned  out  to  be  Csaki)  the  jury  was 
vitally  concerned  about  being  instructed  on  the  point 
of  law  which  would  have  cleared  the  minds  of  the 
jury  on  the  point.  The  question  of  law  the  jury  put 
to  the  trial  judge  for  clarification  was  as  follows : 

(R.  202)  ''The  third  question  is,  Can  a  dealer  buy 
on  a  veteran's  priority  and  sell  to  a  non- veteran 
on  a  commission  basis?" 

That  question  was  not  answered  and,  in  consequence, 
the  jury  was  not  instructed  on  that  question  of  law. 
That  question  was  vital  to  the  case  because  Hilde- 
brand had  represented  to  the  appellant  that  he  (Hilde- 
brand) was  a  partner  in  a  licensed  veteran  dealership 
and,  consequently,  was  authorized  to  resell  the  items. 
Therefore,  the  appellant  was  entitled  to  an  instruc- 
tion that  imder  such  circumstances  the  appellant  was 
justified  in  relying  on  the  representation  and  in  buy- 
ing the  items.  See  Bollenhach  v.  U.  S.,  326  U.S.  607, 
612-614,  and  M.  Kraiis  &  Bros.  v.  U.  S.,  327  U.S.  614, 
617. 


CONCLUSION. 

Wherefore  the  appellant  requests  that  his  petition 
for  rehearing  of  his  appeal  be  granted  and  that,  in  the 
event  it  be  denied,  that  the  mandate  of  this  Court  be 
stayed  pending  the  filing  and  docketing  in  the  United 
States  Supreme  Court  of  his  petition  for  a  writ  of 
certiorari  directed  to  this  Court  in  this  cause  and 
pending  final  decision  thereon  of  said  Court. 

Dated,  San  Francisco,  (California, 
May  18, 1949. 

Respectfully  submitted, 

Chauncey  Tram ltolo, 
A ttorney  for  A ppellant 
and  Petitioner. 


Certificate  of  Counsel 

The  within  petition  for  a  rehearing  is  well  founded 
in  point  of  law  and  fact  and  is  not  interposed  for 
delay. 

Dated,  San  Francisco,  California, 
May  18, 1949. 

Chauncey  Tramutolo, 
Attorney  for  Appellant 
and  Petitioner. 
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No.  11,841 

INTHE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Ed  DeBon, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


APPELLANT'S  PETITION  FOR  RECONSIDERATION  OF  HIS 
PETITION  FOR  A  REHEARING. 


To  the  Honorable  William  Denman,  Presiding  Judge, 
and  to  the  Honorable  Associate  Judges  of  the 
United  States  Court  of  Appeals  for  the  Ninth 
Circuit: 

The  appellant's  petition  for  a  rehearing  was  denied 
by  this  'Court  for  the  reasons  expressed  in  its  0])inion 
(1)  that  the  evidence  was  sufficient,  if  believed  by  the 
jury,  to  disclose  that  the  appellant  asked  Hildebrand 
to  file  the  mail  order  requests  and  (2)  that  there  was 
no  evidence  that  Hildebrand  was  introduced  to  the 
appellant  as  a  veteran  dealer. 

I. 

There  is  no  evidence  in  the  record,  direct  or  in- 
ferential,  showing  that  the  appellant  asked  Hilde- 


brand  to  file  any  mail  order  requests  and  there  is  none 
that  DeBon  had  any  knowledge  that  mail  order  re- 
quests were  required  to  be  filed. 

II. 

The  evidence  shows  that  Hildebrand  was  introduced 
to  the  appellant  as  a  veteran  dealer — that  Hildebrand 
actually  had  been  in  partnership  with  a  Mr.  Mee  of 
Bakersfield  in  the  automobile  business  who  was  duly 
licensed  as  such  a  dealer. 

The  appellant  DeBon  testified  that  Hildel^rand  was 
introduced  to  him  as  a  "veteran  dealer".  See  R.  142, 
reading  as  follows : 

"Q.    How  did  you  happen  to  buy  them  from 
Mr.  Hildebrand? 

A.     He  was  introduced  to  me  as  a  dealer. 
Q.     He  was  introduced  to  you  as  a  dealer,  as 
one  having  a  dealer's  license? 
A.    Yes." 

At  R.  87  Hildebrand,  a  Government  witness,  testi- 
fied that  he  (Hildebrand)  was  in  the  motor  business 
vdth  Mr.  Mee  of  Bakersfield  and  that  they  were  certi- 
fied to  the  WAA  as  a  veteran  dealer.  That  testimony 
reads  as  follows: 

"Q.     Just  one  more  question:  In  your  dealings 
with  the  Mee  Company,  were  you  certified  to  the 
War  Assets  Administration  as  what  is  known  as 
a  veteran  dealer? 
A.    Yes,  we  were." 

And  at  R.  90,  Hildebrand  also  testified  to  the  same 
fact,  as  follows: 
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**Q.     You  were  listed  as  a  dealer? 
A.     Yes. 

Q.     You  were  a  dealer  at  the  time  you  met  Mr. 
De  Bon  is  that  correct? 
A.    Yes." 

And  at  R.  154,  the  appellant  testified  that  he  thought 
Hildehrand  and  Csaki  were  in  a  partnership. 

'^Q.  One  further  question:  When  Csaki  came 
into  the  transaction,  as  it  then  appeared  he  was 
then  on  the  hill  of  sale,  did  you  make  any  protest 
to  Hildehrand  or  Csaki? 

A.  I  thought  they  were  in  partnershij)  as  a 
dealer. 

Q.     You  thought  they  were  in  partnership? 

A.     Yes. 

Q.  Did  Hildehrand  ever  represent  to  you  that 
Csaki  was  his  partner? 

A.  No,  hut  he  told  me  that  he  had  a  partner, 
but  I  didn't  know  who  he  was  and  never  met  him 
until  that  day  when  I  made  final  payment." 

And  at  R.  150  DeBon  further  testified  that  he 
thought  he  was  buying  from  a  veteran  dealer : 

^'Q.  I  should  have  said  the  24th,  just  in  regard 
to  those  White  trucks:  Didn't  you  think  it  was 
strange  that  Oscar  Csaki,  Hildebraiid  and  your- 
self were  together  and  these  papers  were  executed 
by  Csaki  to  you;  didn't  you  think  then  that  some- 
body's priorities  were  being  used? 

A.  I  didn't  know  it.  I  thought  I  was  doing 
business  with  a  dealer  wiiere  I  could  buy  from 
one  dealer  to  another,  like  we  do  every  day. 


Q.  You  knew  both  these  sales  were  on  pri- 
orities ? 

A.    Yes. 

Q.  Did  you  know  that  one  of  them  was  re- 
stricted to  veterans  alone? 

A.     Or  veteran  dealers." 

On  the  basis  of  that  testimony  alone  it  is  clear  that 
Hildebrand  was  introduced  to  the  appellant  as  a 
veteran  dealer  and  that  the  Opinion  of  this  Court 
upon  the  Petition  for  Rehearing  reached  an  errone- 
ous conclusion.  In  consequence,  the  question  of  law 
put  by  the  jury  to  the  trial  judge  for  clarification, 
viz.  (R.  202)  : 

''The  third  question  is.  Can  a  dealer  buy  on  a 

veteran's  priority  and  sell  to  a  non-veteran  on  a 

commission  basis  ? ' ' 

was  a  question  highly  material  to  the  issues  and  the 
appellant  was  entitled  to  an  instruction  that  if  the 
jury  found  that  Hildebrand  held  himself  out  to  the 
appellant  to  be  a  veteran  dealer  the  appellant  was 
justified  to  rely  on  the  representation  and  in  buying 
the  trucks.  See  Bollenhach  v.  U.  S.,  326  U.S.  607,  612- 
614,  and  M.  Kraus  d  Bros.  v.  U.  S.,  327  U.S.  614,  617. 

Furthermore,  I  desire  to  call  to  the  Court's  atten- 
tion that  the  Government  in  this  case  failed  to  prove 
that  the  appellant  had  any  intent  to  commit  a  crime, 
or  any  knowledge  that  a  crime  was  being  committed. 
This  contention  is  proved  by  the  Government's  own 
witness,  John  Steven  Hildebrand  (R.  63). 

"Q-  (^y  Mr.  Tramutolo).  All  right,  did  you 
ever  tell  Mr.  De  Bon  that  you  had  to  do  anything 


irregular  or  illegal  and  dishonest  to  get  these 
trucks  for  him?  ^ 

T  ^'  J^''  ^"  ^  ^"'^  ^''  ^'  ^^"  ^^«  that  all  that 
I  could  do  was  put  in  for  the  units  and  iust  honp 
to  get  them,  that  was  all."  "^       ^^^ 

Dated,  San  Francisco,  California, 
June  le5, 1949. 

Respectfully  submitted, 

Chauncey  Tramutolo, 

attorney  for  Appellant 
and  Petitioner. 


Certificate  of  Counsel. 

The  within  petition  for  reconsideration  of  appel- 
lant's petition  for  a  rehearing  is  well  founded  in  point 
of  law  and  fact  and  is  not  interposed  for  delay. 

Dated,  San  Francisco,  California, 
June  15, 1949. 

Chauncey  Tramutolo, 
Attorney  for  Appellant 
and  Petitioner. 
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In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Montana 

No.  6747 

UNITED  STATES  OF  AMERICA, 

!        .  Plaintiff, 

vs. 

LOUIS  RAPHAEL  DE  PRATU, 

Defendant. 

Be  It  Remembered,  that  on  February  18,  1947,  an 
Indictment  was  duly  returned  and  filed  herein  in 
the  words  and  figures  following,  to  wit:  [2*] 

INDICTMENT 
The  Grand  Jury  Charges: 

Count  One 

(Falsely  Claiming  U.  S.  Citizenship.) 

(8  USCA  746(a)  18) 

On  or  about  June  27,  1946,  at  Helena,  in  the  Dis- 
trict of  Montana,  and  within  the  jurisdiction  of  this 
Court,  the  above-named  defendant,  Louis  Raphael 
De  Pratu,  did  knowingly,  falsely  and  feloniously 
represent  bimself  to  be  a  citizen  of  the  United  States 
without  having  been  naturalized  or  admitted  to  citi- 
zenship, and  without  otherwise  being  a  citizen  of 
the  United  States,  in  that  the  said  defendant,  in  an 
application  for  a  retail  liquor  license  under  the  laws 
of  the  State  of  Montana  filed  by  him  with  the  Mon- 


*Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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tana  Liquor  Control  Board,  did  state  as  follows: 
"Are  yon  a  eitizeii  of  the  United  States?  A.  Yes/' 
whereas  in  truth  and  in  faet  th(;  said  defendant  was 
not  then  and  never  had  heen  a  citizen  of  tlie  United 
States,  which  he,  the  said  defendant,  well  knew. 

Count  Two 

(Falsely  Claiming  U.   S.   Citizenship.) 

(8  USCA  746(a)   18) 

On  or  about  Jnnuary  15,  1946,  at  Helena,  in  the 
District  of  Montana,  and  within  the  jurisdiction  of 
this  Court,  the  above-named  defendant,  Louis  Ra- 
phael De  Pratu,  did  knowingly,  falsely  and  felo- 
niously represent  himself  to  be  a  citizen  of  the 
L^nited  States  without  having  been  naturalized  or 
admitted  to  citizenship,  and  without  otherwise  being 
a  citizen  of  the  [3]  United  States,  in  that  the  said 
defendant,  in  an  application  for  a  retail  liquor 
license  under  the  laws  of  the  State  of  Montana  filed 
by  him  with  the  Montana  Liquor  Control  Board,  did 
state  as  follows:  ''Are  you  a  citizen  of  the  United 
States?  A.  Yes,"  whereas  in  truth  and  in  fact  the 
said  defendant  was  not  then  and  never  had  been  a 
citizen  of  the  United  States,  which  he,  the  said  de- 
fendant, well  knew. 

Count  Three 

(Falsely  Claiming  l^.  S.  Citizenship.) 

(8  USCA  746(a)  18) 

On  or  about  September  11,  1946,  at  Sweetgrass, 
in  the  District  of  Montana,  and  within  the  Jurisdic- 
tion of  this  Court,  the  above-named  defendant,  Louis 
Raphael  De  Pratu,  did  knowingly,  falsely  and  felo- 
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niously  represent  himself  to  be  a  citizen  of  the 
United  States  without  having  been  naturalized  or 
admitted  to  citizenship,  and  without  otherwise  being 
a  citizen  of  the  United  States,  in  that  the  said  de- 
fendant, before  a  board  of  special  inquiry  of  the 
Immigration  and  Naturalization  Service  of  the 
United  States,  having  been  first  duly  sworn  as  a  wit- 
ness, did  wilfully  and  knowingly  testify  in  part  as 
follows:  "Q.  Of  what  country  are  you  now^  a  citi- 
zen? A.  United  States  *  *  *  i  acquired  United 
States  citizenship  through  my  father  who  natural- 
ized in  the  United  States  while  I  was  a  minor," 
whereas  in  truth  and  in  fact,  the  defendant  was  not 
then  and  never  had  been  a  citizen  of  the  United 
States,  as  he,  the  said  defendant  then  well  knew. 
.    A  True  Bill. 

T.  LOYE  ASHTON, 

Foreman. 
JOHN  B.  TANSIL, 

United  States  Attorney.  [4] 
[Endorsed]:     Filed  February  18,   1947. 


Thereafter,  on  June  2,  1947,  the  defendant  ap- 
peared in  Court,  was  duly  arraigned  and  entered  his 
plea  herein,  the  minute  entry  thereof  being  in  the 
words  and  figures  following,  to  wit : 

[Title  of  District  Court  and  Cause.] 

PLEA 
Defendant  was  duly  called  for  arraigmnent  and 
plea  this  day,  said  defendant  being  personally  pres- 
ent in  Court,  and  Mr.  Emmett  C.  Angland,  Assist- 
ant United  States  Attorney,  being  present  and  ap- 
pearing for  the  United  States. 
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Thereupon  the  (lefcTidant  answered  that  hi8  true 
name  is  l.ouis  Raphael  J)e  Pratu,  wherenf)on,  on  in- 
quiry by  the  Court,  the  defendant  stated  that  he  has 
an  attorney  in  Great  Falls,  Montana,  and  that  he 
desires  to  pUnu]  at  this  time.  Thereupon  the  indict- 
ment was  read  to  the  defendant,  whereupon  the  de- 
fendant entered  a  plea  of  not  ,i(uilty.  Thereupon 
the  Court  stated  that  the  trial  of  this  cause  will  be 
had  on  a  date  to  be  later  fixed  by  the  Court. 

Entered  June  2,  1947. 

H.  H.  WAT.KER, 
Clerk.  [6] 


Thereafter,  on  January  5,  1948,  the  defendant 
filed  a  Motion  for  Bill  of  Particulars,  and  a  Notice 
of  calling  up  said  Motion  for  hearing,  being  in  the 
words  and  figures  following,  to  wit:  [7] 

[Title  of  District  Court  and  Cause.] 

MOTION  FOR  BILL  OF  PARTICULARS 

Comes  now  the  defendant  and  respectfully  moves 
the  Court  for  an  order  for  a  Bill  of  Particulars  as 
follows : 

1.  With  respect  to  Count  One  of  the  Indictment 
specifying  the  particulars  in  which  the  matter 
of  defendant's  eitizenshi])  was  involved,  and 
particularly  the  fraudalent  purpose  of  the  rep- 
resentation, and  such  details  as  are  necessary 
to  show  that  the  representations  were  made  to 
a  person  or  body  having  adequate  reason  for 
ascertaining  defendant's  citizenship. 
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..,2.  With  respect  to  Count  Two  of  the  Indictment 
,  specifying-  the  particulars  in  which  the  matter 
of  defendant's  citizenship  was  involved,  and 
particularly  the  fraudulent  purpose  of  the  rep- 
.  resentation,  and  such  details  as  are  necessary 
to  show  that  the  representations  were  made  to 
a  person  or  body  having  adequate  reason  for 
ascertaining  defendant's  citizenship. 

3.  With  respect  to  Coimt  Three  of  the  Indictment 
specifying  the  particulars  in  which  the  matter 
of  defendant's  citizenship  was  involved,  and 
particularly  the  fraudulent  purpose  of  the  rep- 
resentation, and  such  details  as  are  necessary 
to  show  that  the  representations  were  made  to 
a  person  or  body  having  adequate  reason  for 
ascertaining  defendant's  citizenship. 

4.  With  respect  to  Count  Three  of  the  Indictment 
a  more  particular  statement  of  the  status  of  the 
person  or  i:)ersons  to  whom  [8]  it  is  alleged 
that  the  representations  were  made. 

5.  With  respect  to  each  count  of  the  indictment 
specifying  whether  or  not  the  charge  contem- 
plated is  the  making  of  a  false  statement  under 
oath,  or  the  making  of  a  false  statement. 

The  defendant  is  entitled  to  this  Bill  of  Particu- 
lars, for  the  reason  that  the  generality  of  the  Indict- 
ment prejudices  the  defendant  in  the  preparation 
of  his  defense,  and  endangers  his  constitutional 
guaranty  against  double  jeopardy. 

CHx\RLES  DAVIDSON, 
ARTHUR  P.  ACHER, 

Attorneys  for  Defendant. 
[Endorsed] :     Filed  Jan.  5,  1948.  [9] 
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[Titl(5  of  Disti'ict  (Jourt  and  Cause.] 

NOTICE  RE  BILL  OF   PARTICULARS 

To  the  Plaintiff  above  named,  and  to  John  B. 
Tansil,  Escj.,  United  States  Attorney  for  the  District 
of  Montana,  Harlow  Pease,  Esq.,  Assistant  United 
States  Attorney  for  the  District  of  Montana,  and 
Emmett  C.  Angland,  Esq.,  Assistant  United  States 
Attorney  for  the  District  of  Montana,  attorneys 
for  plaintiff: 

You  and  Each  of  You  Will  Please  Take  Notice: 
That  the  Defendant's  motion  for  Bill  of  Particulars 
in  the  above-entitled  cause  will  be  called  up  for  ar- 
gument and  submission  on  the  7th  day  of  January, 
1948,  in  the  Federal  courtroom  at  the  post  office 
building,  City  of  Helena,  Montana,  at  the  hour  of 
10:00  o'clock  a.m.,  or  as  soon  as  coimsel  can  be 
heard. 

Dated  this  5th  day  of  January,  1948. 

CHARLES  DAVIDSON, 
ARTHUR  P.  ACHER, 

Attorneys   for  Defendant. 

Service  of  the  foregoing  Notice  together  with  a 
copy  of  the  Motion  in  the  above-entitled  cause  re- 
ferred to  in  said  Notice,  acknowledged  this  5th  day 
of  January,  1948. 

HARLOW  PEASE, 
EMMETT  C.  ANGLAND, 
Attorneys  for  Plaintiff. 

[Endorsed :     Filed  Jan.  5,  1948.  [10] 
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Thereafter,  on  January  5,  1948,  the  defendant 
filed  a  Motion  to  Dismiss  the  Indictment  herein,  and 
a  Notice  of  calling  up  said  Motion  for  hearing, 
being  in  the  words  and  figures  following,  to  wit :  [11] 

[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS  INDICTMENT 
Comes  now  the  defendant  and  moves  the  Court 
for  an  order  dismissing  the  indictment  on  file  herein, 
and  alleges  and  avers: 

1.  That  the  first  count  of  said  Indictment  fails 
to  charge  an  offense  against  the  laws  of  the 
United  States  of  America,  or  at  all. 

2.  That  the  second  count  of  said  Indictment  fails 
to  charge  an  offense  against  the  laws  of  the 
United  States  of  America,  or  at  all. 

3.  That  the  third  count  of  said  Indictment  fails 
to  charge  an  offense  against  the  laws  of  the 
United  States  of  America,  or  at  all. 

CHARLES  DAVIDSON, 
ARTHUR  P.  ACHER, 

Attorneys  for  Defendant. 

[Endorsed] :     Piled  Jan.  5,  1948.  [12] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  RE  MOTION  TO  DISMISS 

To  the  plaintiff  above  named,  and  to  John  B. 
Tansil,  Esq.,  United  States  Attorney  for  the  Dis- 
trict of  Montana,  Harlow  Pease,  Esq.,  Assistant 
United  States  Attorney  for  the  District  of  Mon- 
tana, and  Emmett  C.  Angland,  Esq.,  Assistant 
United  States  Attorney  for  the  District  of  Mon- 
tana, attorneys  for  plaintiff: 

You  and  Each  of  You  Will  Please  Take  Notice: 
That  the  motion  to  dismiss  in  the  above-entitled 
cause  will  be  called  up  for  argument  and  submis- 
sion on  the  7th  day  of  January,  1948,  in  the  Federal 
courtroom  at  the  post  office  building.  City  of  Hel- 
ena, Montana,  at  the  hour  of  10:00  o'clock  a.m.,  or 
as  soon  as  counsel  can  be  heard. 

Dated  this  5th  day  of  January,  1948. 

CHARLES  DAVIDSON, 
ARTHUR  P.  ACHER, 

Attorneys  for  Defendant. 

Service  of  the  foregoing  Notice  together  with  a 
copy  of  the  motion  in  the  above-entitled  cause  re- 
ferred to  in  said  Notice,  acknowledged  this  5th  day 
of  January,  1948. 

JOHN  B.  TANSIL, 
HARLOAV  PEASE, 
EMMETT  C.  ANGLAND, 
Attorneys  for  Plaintiff. 

[Endorsed]:     Filed  Jan.  5,  1948.  [13] 
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Thereafter,  on  January  7,  1948,  the  cause  came  on 
regularly  for  trial,  the  minute  entry  of  the  proceed- 
ings of  the  trial  on  said  date  being  in  the  words  and 
figures  following,  to  wit : 

[Title  of  District  Court  and  Cause.] 

TRIAL 

This  cause  was  duly  called  for  trial  this  day,  de- 
fendant being  personally  present  in  Court,  with  his 
attorneys,  Mr.  Charles  Davidson  and  Mr.  Arthur 
P.  Acher,  and  Mr.  Harlow  Pease  and  Mr.  Emmett 
C.  Angland,  Assistants  to  the  United  States  Attor- 
ney, being  present  and  appearing  for  the  United 
.States, 

Thereupon  the  motions,  heretofore  filed  by  the  de- 
fendant, to  dismiss  the  indictment,  for  a  bill  of  par- 
ticulars and  for  an  order  of  inspection,  were  called 
up  for  hearing  at  this  time.  Thereupon  the  motion 
to  dismiss  was  argued  by  counsel  and  submitted, 
whereupon,  after  due  consideration,  Court  ordered 
that  said  motion  be  and  is  denied.  Thereupon  Court 
ordered  that  the  motions  for  a  bill  of  particulars 
and  for  an  order  of  inspection  be  and  are  denied  as 
not  timely  made. 

Thereupon  the  trial  of  the  cause  was  proceeded 
with,  and  the  following  named  persons  were  duly 
empaneled,  accepted  and  sworn  as  a  jury  to  try  the 
cause,  to  wit: 

E.  J.  Garrahan,  George  W.  Nelson,  Agnes  E. 
Olson,  John  H.  Luberts,  George  Leckner,  Mor- 
ris Sanford,  Charles  W.  Tinker,  Harry  Rich- 
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ardson,  T.illiaii   F.   Watson,  Martin   T.  O'Oon- 
iiell,  Artliiu-  I;.  JoliTiscm  aTid  ,J.  R.  Venable. 

Thereupon  ('harles  J  I.  Reed  was  sworn  and  ex- 
amined as  a  wit?K\ss  for  the  United  Stat(;s,  and  two 
certain  applications  for  retail  liquor  licenses, 
marked  as  j)laintiif's  exhibits  Nos.  1  and  2,  were 
offered  in  evidence,  to  which  offers  the  defendant 
objected,  whereupon  the  offers  were  withdrawn  by 
the  plaintiff  at  this  time. 

Thereupon  Paul  W.  Smith  was  sworn  and  ex- 
amined as  a  witness  for  the  United  States,  and 
plaintiff's  exhibits  Nos.  1  and  2  were  reoffered  in 
evidence,  to  which  offers  the  defendant  objected,  the 
objection  being  by  the  Court  overruled  and  said  ex- 
hibits admitted  in  evidence.  Thereupon  a  certain 
application  for  retail  beer  license,  marked  defend- 
ant's exhibit  No.  3  was  offered  in  evidence,  to  which 
offer  the  plaintiff  objected  and  the  objection  being 
by  the  Court  sustained. 

Thereupon  the  jury  was  duly  admonished  by  the 
Court  and  excused  until  10:00  a.m.  tomorrow,  and 
further  trial  of  the  cause  was  ordered  continued 
until  that  time. 

Entered  January  7,  1948. 

H.  H.  WALKER, 
Clerk.  [14] 
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Thereafter,  on  January  8,  1948,  the  cause  came  on 
regularly  for  further  trial,  the  minute  entry  of  the 
proceedings  of  the  trial  on  said  date  being  in  words 
and  figures  following,  to  wit: 

[Title  of  District  Court  and  Cause.] 

TRIAL 

Defendant  and  Counsel  for  respective  parties, 
witli  the  jury,  present  as  before  and  trial  of  cause 
resumed. 

Thereupon  Paul  W.  Smith  was  recalled  and  ex- 
amined as  a  witness  for  the  plaintiff,  and  a  certain 
application  for  retail  beer  license  was  marked  de- 
fendant's exhibit  No.  4  for  identification.  Certain 
offers  of  proof,  marked  respectively,  defendant's 
offers  of  proof  Nos.  1,  2,  3,  4,  and  5,  were  made  by 
the  defendant,  to  which  offers  the  plaintiff  objected 
and  the  objection  as  to  each  offer  being  by  the  Court 
sustained.  Thereupon  defendant  offered  in  evidence 
his  exhibit  No.  4,  heretofore  marked  for  identifica- 
tion, to  which  offer  the  plaintiff  objected  and  the 
objection  being  by  the  Court  sustained.  Thereupon 
a  certified  copy  of  Alien  Registration  Form  and  a 
certified  copy  of  Non-existence  of  Naturalization 
Record,  marked  plaintiff's  exhibits  Nos.  5  and  6, 
respectively,  were  offered  in  evidence,  to  which  of- 
fers the  defendant  objected,  the  objection  as  to  each 
offer  being  by  the  Court  overruled  and  said  exhibits 
admitted  in  evidence. 

Thereupon  Frank  S.  Nooney  and  Arthur  Matson 
were  sworn  and  examined  as  witnesses  for  the 
United  States,  and  certain  portions  of  a  document, 
marked  as  plaintiff's  exhibit  No.  7,  were  offered 
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in  evidence,  to  which  offer  tlie  defendant  ()}),jeeted 
and  the  objection  bein^-  by  the  Court  sustained, 

Thereupon  tlie  United  States  rested. 

Therexipon  tlie  defendant  moved  the  ('ourt  to 
strike  certain  testimony  ^iven  by  the  witness  Mat- 
son,  for  reasons  stated  in  the  record,  which  motion 
was  by  the  Court  denied.  Thereupon  defendant  filed 
and  presented  to  the  Court  a  motion  for  judgment 
of  acquittal  herein,  and  also  made  an  oral  motion  to 
order  the  entry  of  a  judgment  of  acquittal  for  the 
reason  that  the  evidence  is  insufficient  to  sustain  a 
conviction  under  counts  1,  2  and  3  of  the  indictment. 
Thereupon  the  jury  was  excused  from  the  court- 
room, and  in  its  absence  the  motions  presented  were 
argued  by  counsel,  whereupon,  after  due  consider- 
ation. Court  ordered  that  said  motions  be  and  are 
denied. 

Thereupon  the  jury  was  returned  into  Court  and 
further  trial  of  cause  w^as  proceeded  with. 

Thereupon  Paul  W.  Smith  was  recalled  and  ex- 
amined as  a  witness  for  the  defendant,  and  that  cer- 
tain document  marked  defendant's  exhibit  No.  4, 
was  reoffered  in  evidence,  to  which  offer  the  plain- 
tiff objected  and  the  objection  being  by  the  Court 
sustained.  Thereupon  the  defendant  reoffered  in 
evidence  his  exhibit  No.  3,  to  which  offer  the  plain- 
tiff objected,  the  objection  beinc^  by  the  Court  over- 
ruled and  said  exhibit  was  admitted  in  evidence. 
Thereu])on  a  certain  offer  of  proof  was  made  by  the 
defendant,  marked  defendant's  offer  of  proof  No.  6, 
to  which  offer  the  plaintiff  objected  and  the  objec- 
tion being  by  the  Court  sustained. 


14  Louis  Raphael  De  Pratu  vs. 

Thereupon  Emma  Lundby  was  sworn  and  exam- 
ined as  a  witness  for  defendant,  and  a  certified  copy 
of  the  Charter  of  the  Stockmens  Club,  marked  de- 
fendant's exhibit  No.  8,  was  offered  and  received 
in  evidence  over  the  objection  of  the  plaintiff.  A 
certified  copy  of  the  articles  of  incorporation  of  the 
Stockmens  Club,  marked  defendant's  exhibit  No.  9, 
Avas  offered  in  evidence  by  the  defendant  and  ob- 
jected to  by  the  plaintiff,  whereupon  defendant 
withdrew  his  offer  at  this  time.  Certain  entries  con- 
tained in  the  minute  book  of  the  Stockmens  Club 
were  marked  for  identification  as  defendant's  ex- 
hibits 10  to  18,  both  inclusive,  and  exhibits  Nos.  10, 
11,  12,  15,  17  and  18  were  offered  in  evidence  by  the 
defendant.  Thereupon  plaintiff  objected  to  the  in- 
troduction in  evidence  of  said  exhibits,  whereupon 
Court  ordered  that  the  objection  as  to  exhibits  Nos. 
11  and  15  be  sustained  in  part  and  overruled  in  part, 
and  that  the  objection  to  exhibits  Nos.  10,  12,  17 
and  18  be  sustained.  [15] 

Thereupon  the  jurors  were  duly  admonished  by 
the  Court  and  excused  until  10:00  a.m.  tomorrow, 
and  further  trial  of  the  cause  was  ordered  contin- 
ued until  that  time. 

Entered  January  8,  1948. 

H.  H.  WALKER, 
Clerk.  [16] 
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Thereafter,  on  January  9,  1948,  the  cause  came  on 
regular-ly  for  further  trial,  the  minute  entry  of  the 
f)roc('edin<;\s  of  t}i(!  trial  on  said  date  bcdng  in  vvoids 
and  figures  following,  to  wit: 

[Title  of  District  Court  and  Cause.] 

TRIAL 

Defendant  and  counsel  for  respective  parties,  with 
the  jury,  present  as  before  and  trial  of  cause 
resumed. 

Thereupon  Emma  Lundby  was  recalled  and  ex- 
amined as  a  witness  for  the  defendant,  whereupon 
defendant  rested  and  the  evidence  closed. 

Thereupon  defendant  filed  and  presented  to  the 
Court  a  motion  for  judgment  of  acquittal,  which  mo- 
tion was  by  the  Court  denied. 

Thereupon,  at  the  conclusion  of  all  of  the  evi- 
dence, both  parties  having  rested,  Court  announced 
its  ruling  on  the  instructions  requested,  heretofore 
presented  to  the  Court,  for  s})ecific  charges  to  the 
jury,  as  follows:  the  Court  refuses  to  give  defend- 
ant's proposed  instructions  numbered  1,  2,  4,  5,  8,  9, 
10,  11,  12,  13,  14,  15,  16,  19,  20,  21,  23,  24,  25  and  26, 
and  the  Court  proposes  to  give  defendant's  proposed 
instructions  numbered  3,  6,  17,  18,  22  and  7  as  modi- 
fied by  the  Court.  Thereupon  the  defendant  ex- 
cepted to  the  Court's  refusal  to  give  his  said  pro- 
posed instructions  above  mentioned. 

Thereux)on,  after  the  arguments  of  counsel  and 
the  instructions  of  the  Court,  to  certain  of  which 
instructions  the  defendant  excepted  for  reasons 
stated  in  the  record,  the  following  named  persons 
were  duly  sworn  as  bailiffs  for  this  case  and  for 
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all  cases  in  which  the  jury  may  be  given  into  their 
custody  during  the  present  term  of  this  Court,  to 
wit:  Paul  Erler,  Edgar  Taylor  and  Mary  Shagina. 
Thereupon  the  jury  retired  in  charge  of  sworn 
bailiffs  to  consider  of  its  verdict,  the  Marshal  being 
ordered  and  directed  to  furnish  meals  and  lodging 
to  the  jurors  and  two  bailiffs. 

Thereupon,  at  5:20  p.m.,  the  jury  returned  into 
Court  with  its  verdict,  defendant  and  counsel  for 
respective  parties  being  present.  Thereupon  the 
verdict  was  duly  received  by  the  Court,  ordered  read 
and  filed,  and  by  the  jury  acknowledged  to  be  its 
true  verdict  being  as  follows,  to  wit: 

"  (Title  of  Court  and  Cause) 
"No.   6747— Verdict 
"We,  the  jury  in  the  above-entitled  cause, 
find  the  defendant  guilty  in  manner  and  form 
as  charged  in  the  indictment  on  file  herein. 
"MORRIS  E.  SANFORD, 
"Foreman." 

Thereupon,  on  motion  of  counsel  for  defendant, 
Court  ordered  that  the  jury  be  polled,  whereupon  as 
the  jurors'  names  were  called  they  each  answered 
that  the  verdict  as  read  is  their  true  verdict. 

Thereupon,  on  motion  of  counsel  for  defendant, 
Court  ordered  that  the  time  for  pronouncement  of 
judgment  herein  be  continued  until  10 :00  a.m.  Mon- 
day, January  12,  1948. 
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'Hu'i-diipon  Court  ordered  tlial  tlie  defendant's 
bond  lierein  be  and  is  exonerated  and  that  the  de- 
fendant be  remanded  to  the  custody  of  the  Marshal 
pending  pronouncement  of  judgment.  Thereupon, 
for  good,  cause  appearing,  Court  ordered  that  the 
defendant  be  admitted  to  bail  in  the  sum  of  $7500.00, 
to  ))e  regularly  approved  by  an  authorized  officer  if 
a  property  bond,  or  in  the  sum  of  $5000.00  cash  bail 
to  be  deposited  with  the  Clerk  of  this  Court,  on  con- 
dition that  the  defendant  will  appear  here  for  sen- 
tence at  10:00  a.m.  on  Monday,  January  12,  1948. 

Entered  January  9,  1948. 

H.  H.  WALKER, 
Clerk.  [17] 


Thereafter,  on  January  9,  1948,  the  verdict  of  the 
jury  was  duly  returned  and  filed  herein,  being  in  the 
words  and  figures  following,  to  wit.  [18] 

[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  jury  in  the  above-entitled  cause,  find  the 
defendant  guilty  in  manner  and  form  as  charged  in 
the  Indictment  on  file  herein. 

MORRIS  E.  SANFORD, 
Foreman. 

[Endorsed] :     Filed  Jan.  9,  1948.  [19] 
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Thereafter,  on  January  12,  1948,  the  Court  ren- 
dered its  Judgment  herein,  which  Judgment  was 
duly  filed,  entered  and  docketed,  and  being  in  the 
words  and  figures  following,  to  wit:  [20] 

[Title  of  District  Court  and  Cause.] 

Criminal  Indictment  in  three  counts  for  violation 
of  Title  8,  Section  746(a)  18,  U.  S.  C.  A. 

JUDGMENT  AND  COMMITMENT 

On  this  12th  day  of  January,  1948,  came  Em- 
mett  C.  Angland,  Esq.,  Assistant  United  States  At- 
torney for  the  District  of  Montana,  and  the  defend- 
ant Louis  Raiohael  De  Pratu  appearing  in  his 
proper  person  and  represented  by  his  counsel 
Charles  Davidson,  Esq.,  and  Arthur  P.  Acher,  Esq., 

And  the  defendant  having  been  convicted  on  the 
9th  day  of  January,  1948,  by  a  verdict  of  the  jury, 
duly  and  regularly  impaneled  and  sworn,  of  the 
offenses  charged  in  Counts  One,  Two  and  Three  of 
the  indictment  in  the  above  entitled  cause,  to  wit: 
In  Count  One  that  said  defendant,  on  or  about  the 
27th  day  of  June,  1946,  at  Helena,  Montana,  and 
in  Count  Two  that  said  defendant,  on  or  about  the 
15th  day  of  January,  1946,  at  Helena,  Montana,  and 
in  Count  Three  that  said  defendant,  on  or  about  the 
11th  day  of  September,  1946,  at  Sweetgrass,  Mon- 
tana, did  knowingly,  falsely  and  feloniously  repre- 
sent himself  to  be  a  citizen  of  the  United  States 
without  having  been  naturalized  or  admitted  to 
citizenship,  and  vvdthout  otherwise  being  a  citizen 
of  the  United  States,  whereas  in  truth  and  in  fact 
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said  defendant  was  not  then  and  never  had  been  a 
<dtizen  of  the  United  States,  wliir-h  he,  tlic  said 
defendant  well  knew. 

And  the  defendant  having  been  now  asked 
whether  he  has  anything  to  say  why  judgment 
should  not  be  pronounced  against  him,  and  no  suffi- 
cient cause  to  th(^  contrary  being  shown  or  appear- 
ing to  the  Court, 

It  Is  By  the  Court  Ordered  and  Adjudged  that 
the  said  defendant  Louis  Raphael  De  Pratu,  having 
been  found  guilty  of  the  offense  charged  in  Count 
One  of  tlie  indictment,  be  committed  to  the  custody 
of  the  Attorney  General  of  the  United  States,  or  his 
authorized  rex)rcsentative,  for  imprisonment  for  a 
term  of  sixteen  months,  and  that  he  be  fined  the  sum 
of  Five  hundred  and  no/100  ($500.00)  Dollars,  and 
be  imprisoned  until  payment  of  said  fine,  or  until 
otherwise  discharged  according  to  law:  and  the 
said  [21]  defendant  having  been  found  guilty  of 
the  offense  charged  in  Count  Two  of  tlie  indictment, 
be  committed  to  the  custody  of  the  Attorney  General 
of  the  United  States,  or  his  authorized  representa- 
tive, for  imprisonment  for  a  term  of  sixteen  months, 
and  that  he  be  fined  the  sum  of  Five  hundred  and 
no/100  ($500.00)  Dollars,  and  be  imprisoned  until 
payment  of  said  fine,  or  until  otherwise  discharged 
according  to  law;  and  the  said  defendant  having 
been  found  gnilty  of  the  offense  charged  in  Count 
Three  of  the  indictment,  be  committed  to  the  cus- 
tody of  the  Attorney  General  of  the  United  States, 
or  his  authorized  representative,  for  imprisonment 
for  a  term  of  sixteen  months,  and  that  he  be  fined 
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the  sum  of  Five  hundred  and  no/100  ($500.00) 
Dollars,  and  be  imprisoned  until  payment  of  said 
fine,  or  until  otherwise  discharged  according  to 
law. 

It  Is  By  the  Court  Further  Ordered  and  Ad- 
judged that  the  sentences  of  imprisonment  herein 
imposed  on  Count  One,  Count  Two  and  Count  Three 
of  the  indictment,  run  concurrently  and  not  con- 
secutively. 

It  Is  Further  Ordered  that  the  Clerk  of  this  court 
deliver  a  certified  copy  of  this  judgment  and  com- 
mitment to  the  United  States  Marshal,  or  other 
qualified  officer,  and  the  same  shall  serve  as  a  com- 
mitment herein. 

R.  LEWIS  BROWN, 

United  States  District  Judge. 

[Endorsed] :     Filed  and  Entered  Jan.  12,  1948. 


Thereafter,  on  January  13,  1948,  the  defendant 
filed  a  Notice  of  Appeal  herein,  being  in  the  words 
and  figures  following,  to  wit :  [23] 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Name  and  address  of  appellant:  Louis  Raphael 
De  Pratu,  Great  Falls,  Montana. 

Name  and  address  of  appellant's  attorneys: 
Charles  Davidson,  Great  Falls,  Montana,  and 
Arthur  P.  Acher,  Helena,  Montana. 

Offense :  The  first  count  of  the  indictment  charges 
the  defendant  and  appellant  with  falsely  claiming 
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citizoriship  in  violation  of  Section  74()  (a)  (18) 
Title  8  U.  S.  Code,  in  that  the  defendant  on  or  about 
June  27th,  194G,  did  knowingly,  falsely  and  feloni- 
ously represent  hiins(df  to  be  a  citizen  without  hav- 
ing been  naturalized  or  admitted  to  citizenship  and 
without  otherwise  being  a  citizen. 

The  second  count  charges  a  like  offense  alleged 
to  have  been  committed  on  January  15th,  1946. 

The  third  count  charges  that  the  defendant  and 
appellant  on  or  about  September  11,  1946,  know- 
ingly, falsely,  and  feloniously  represented  himself 
to  be  a  citizen  before  a  Board  of  Special  Inquiry  of 
the  Immigration  and  Naturalization  Service  of  the 
United  States  after  having  been  duly  sworn  as  a 
witness,  allegedly  in  violation  of  the  same  statutory 
provision.  [24] 

Concise  statement  of  judgment  or  order,  giving 
the  date  and  any  sentence: 

Judgment  of  conviction  dated  January  12,  1948, 
ordered : 

That  the  defendant  be  committed  to  the  custody 
of  the  Attorney  General  to  serve  a  term  of  sixteen 
(16)  months,  upon  Count  I  of  the  indictment,  and 
to  pay  a  fine  of  $500.00  with  imprisonment  until  said 
fine  is  paid,  or  said  defendant  is  otherwise  dis- 
charged according  to  law; 

That  the  defendant  be  committed  to  the  custody 
of  the  Attorney  General  to  serve  a  term  of  sixteen 
(16)  months,  upon  Count  II  of  the  indictment,  and 
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to  pay  a  fine  of  $500.00  with  imprisonment  until 
said  fine  is  paid,  or  said  defendant  is  otherwise  dis- 
charged according  to  law ; 

That  the  defendant  be  committed  to  the  custody 
of  the  Attorney  General  to  serve  a  term  of  sixteen 
(16)  months,  upon  Count  III  of  the  indictment,  and 
to  pay  a  fine  of  $500.00  with  imprisonment  until  said 
fine  is  paid,  or  said  defendant  is  otherwise  dis- 
charged accordingly  to  law ; 

I,  the  above  named  appellant,  hereby  appeal  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  above  stated  judgment. 

Dated  January  13th,  1948. 

/s/  LOUIS  RAPHAEL  DE  PRATU, 
Appellant. 
CHARLES  DAVIDSON, 
ARTHUR  P.  ACHER, 

Attorneys  for  Appellant. 

Ser^dce  of  the  foregoing  Notice  of  Appeal  ad- 
mitted and  receipt'  of  copy  thereof  acknowledged 
this  13th  day  of  January,  1948. 

HARLOW  PEASE, 

Assistant  U.  S.  Attorney, 
EMMETT  C.  ANGLAND, 

Assistant  U.  S.  Attorney, 
Attorneys    for    Plaintiff 
and  Respondent. 

[Endorsed]:     Filed  Jan.  13,  1948.  [25] 
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Tlicreafter,  on  January  13,  1948,  an  Order  for 
Transmission  of  certain  orij^inal  exhibits  was  duly 
filed  and  entered  herein,  bein^  in  the  words  and 
figures  following  to  wit:  [26] 

[Title  of  District  Court  and  Cause.] 

ORDER  FOR  TRANSMISSION  OF  EXHIBITS 

Upon  application  of  the  defendant, 

It  Is  Hereby  Ordered,  that  the  clerk  of  this  Court 
be,  and  he  is  hereby,  authorized  to  transmit  to  the 
United  States  Circuit  Court  of  Appeals  of  the  Ninth 
Circuit  original  exhibits  1,  2,  3,  4,  5,  6  and  7  intro- 
duced or  offered  at  the  trial  of  the  above  entitled 
cause  as  a  part  of  the  transcript  of  record. 

Dated  this  13th  day  of  January,  1948. 

R.  LEWIS  BROWN, 
U.  S.  District  Judge. 

[Endorsed] :     Filed  and  Entered  Jan.  13,  1948. 


Thereafter,  on  January  27,  1948,  the  Reporter's 
Transcript  of  the  testimony  and  proceedings  had  at 
the  trial  of  said  cause,  was  duly  filed  herein,  being 
in  the  words  and  figures  following,  to  wit,  and  being 
Volume  2  of  this  transcript.  [28] 
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In  the  District  Court  of  the  United  States,  District 
of  Montana,  Helena  Division 

No.  6747 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

LOUIS  RAPHAEL  DE  PRATU, 

Defendant. 

REPORTER'S  TRANSCRIPT 

Before:  Honorable  R.  Lewis  Brown,  sitting  with  a 
Jury  at  Helena,  Montana,  January  7th,  8th 
and  9th,  1948. 
Appearances:  Mr.  Harlow  Pease,  Asst.  U.   S.  At- 
torney, and  Mr.  Emmett  C.  Angland,  Asst.  U.  S. 
Attorney,  Attorneys  for  Plaintiff;  Mr.  Charles 
Davidson,  and  Mr.  Arthur  P.  Acher,  Attorneys 
for  Defendant.  [30] 

Be  It  Remembered,  that  this  cause  came  on  regu- 
larly for  trial  before  the  Honorable  R.  Lewis 
Bro\vn,  Judge  of  the  District  Court  of  the  United 
States,  District  of  Montana,  Helena  Division,  sitting 
with  a  jury,  on  the  7th,  8th,  and  9th  days  of  Jan- 
uary, 1948,  Messrs.  Harlow  Pease  and  Emmett  C. 
Angland,  Assistant  United  States  Attorneys,  ap- 
pearing as  attorneys  for  the  plaintiff,  and  Messrs, 
Arthur  P.  Acher  and  Charles  W.  Davidson  appear- 
ing as  attorneys  for  the  defendant. 
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Thereupon,  the  following  piw^eedings  were  had: 
The  Couit:     United  States  versus  Louis  Raphael 
I)e  Pratu.  Is  tlie  (lovernment  ready  for  trial* 

Mr.  Davidson :  May  it  y)leas(>  the  Coui-t,  in  this 
cause,  No.  6747,  United  States  against  Louis 
Raphael  l)e  Pratu,  we  have  noticed  for  liearing 
for  this  nnorning  motiou  to  dismiss  the  [33]  indict- 
ment on  file  in  this  matter,  motion  for  bill  of  par- 
ticulars, and  motion  for  an  order  of  inspection. 
Notice  of  all  three  motions  have  been  served  on  the 
United  States  Attorney.  While  the  papers  filed 
may  seem  somewhat  voluminous,  1  am  sure  the  in- 
formation desired  c^n  be  furnished  without  causing 
the  District  Aftorney  serious  inconvenience  and 
without  any  delay  in  the  trial,  wliile  at  the  same 
time  the  rio^hts  of  the  defendant  will  be  more 
adequately  protected. 

It  is  only  since  this  cause  has  been  set  for  trial 
that  this  counsel  was  definitely  retained  to  repre- 
sent the  defendant.  While  T  have  represented  Mr. 
De  Pratu  in  a  luimber  of  civil  matters,  T  do  not 
ordinarily  engage  in  criminal  practice,  and  sug- 
gested to  him  that  he  retain  counsel  in  Helena. 
However,  when  the  case  was  set  for  trial,  he  brought 
me  the  notice  of  the  setting  about  December  22,  1947, 
and  insisted  that  I  represent  him  and  I  immediately 
prepared  and  sent  to  Butte  a  ?notion  for  transfer 
of  the  case  for  trial  from  the  Helena  Division  to  the 
Great  Falls  Division  wdiich  w^as  denied  on  Decem- 
ber 26,  1947.  Immediately  thereafter  I  w^as  required 
to  be  out  of  the  state,  leaving  on  December  27th, 
and  did  not  return  to  Montana   until  January  5, 
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1948.  Prior  to  leaving  the  state,  I  had  talked  with 
Mr.  Acher,  attorney  at  law,  at  Helena,  asking  that 
he  assist  in  the  trial,  hut  he  did  not  agree  at  that 
time  to  help  in  the  case.  During  my  absence  from 
the  state,  the  defendant,  Mr.  De  Pratu,  talked  with 
Mr.  Acher,  but  it  was  not  [34]  until  Saturday,  Jan- 
uary 3rd,  that  Mr.  Acher  was  definitely  retained  to 
be  associated  with  me  in  the  case.  As  soon  as  I 
returned  to  Montana,  I  came  to  Helena  and  con- 
ferred with  Mr.  Acher  and  the  motions  which  have 
been  noticed  this  morning  were  immediately  pre- 
pared, as  were  the  notices  of  hearing.  These  were 
taken  to  Butte  by  me  on  Monday  afternoon,  Janu- 
ary 5th,  and  served  upon  the  United  States 
Attorney. 

We  felt  that  this  statement  was  due  the  Court 
to  explain  why  these  motions  have  not  heretofore 
been  made.  Under  Rule  12(b)(3),  the  motion  to 
dismiss  may  be  made  after  the  plea  is  entered,  and 
at  this  time  we  ask  leave  to  make  the  motion  to 
dismiss,  although  our  arguments  upon  it  will  be 
exceedingly  brief.  If  the  Court  wishes  to  hear 
argument,  I  would  like  to  have  Mr.  Acher  make  our 
argument. 

The  Court:  You  proceed  on  that  as  you  desire, 
Mr.  Davidson.  I  will  entertain  a  motion  to  dismiss, 
because,  in  my  opinion,  if  the  indictment  does  not 
state  a  public  offense,  the  Court  would  have  no  juris- 
diction, and  the  question  of  jurisdiction  can  be 
raised  at  any  time,  so  I  will  hear  the  motion  to 
dismiss. 
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Court :  I  aiu  Tint  goiiip;  lo  listen  tu  any  ar^nuricnts 
on  the  demand  for  a  l)ill  of  partif-nlars,  and  the 
demand  is  f?oin,i<  to  be  denied,  not  being  timely 
made.  I  don't  intend  to  put  the  peoide  of  tbe  Ignited 
States  to  the  expense  of  calling  a  jury  into  this  court 
at  the  iiK^onvenience  of  70  citizens  of  the  community, 
to  come  in  here  to  present  to  me  excuses  that  they 
liave  why  they  shall  not  be  required  to  serve,  to  put 
the  government  to  the  expcTise  of  subpoenaing  wit- 
nesses and  biinging  witnesses  when  the  defendant 
ill  the  case  has  had  more  than  six  months  to  do  the 
tilings  that  he  is  doing  now.  This  defendant  was 
arraigned  before  me  on  the  second  of  June,  or  about 
til  at  time.  He  appeared  without  an  attorney.  Im- 
mediately upon  seeing  him  here  before  me  without 
an  attorney,  I  interrogated  him  as  to  whether  he 
did  or  did  not  have  an  attorney.  He  said  he  did 
have  an  attorney  and  didn't  desire  me  to  appoint 
an  attorney.  I  explained  to  him  the  seriousness  of 
the  charge  and  asked  him  if  he  desired  to  go  ahead 
with  the  plea  and  he  did.  I  advised  him  at  that  time 
as  to  the  setting  of  the  case  for  trial  at  the  next  tei-m 
of  court,  which  under  rule  would  be  in  [42]  Jan- 
uary, and  he  has  had  from  that  time  until  this  time 
to  know  what  he  should  do,  and  I  think  that -I 
appreciated  INIr.  Davidson's  statement  to  me  that 
he  and  you  both  have  just  been  called  into  the  case, 
and  I  know,  T  have  no  doubt  about  that  at  iall,  but 
there  is  no  one  to  blame.  T  don't  know  what  hap- 
pened to  the  attorney  the  defendant  said  he  had. 
You  are  not  to  be  blamed  and  no  one  else  is  to  be 
blamed,  but  T  don't  intend  to  permit  defendants  to 
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trifle  with  the  court  in  this  manner.  It  may  be  that 
should  I  grant  the  motion  now  that  has  been  made 
too  late,  it  would  or  it  might  require  a  continuance 
of  this  case  over  the  term,  I  don't  know. 

Mr,  Acher:  I  think  that  the  information  which 
we  require  or  request  could  be  given  by  request  on 
my  part  and  answers  in  Court.  The  point  is  that 
we  feel  the  government  should  specify  by  a  bill  of 
particulars  if  this  indictment — (interrupted) 

The  Court :  You  may  have  been  right  and  it  may 
have  been  granted  if  timely  made,  but  we  operate 
under  some  kind  of  rules.  There  is  a  time  and  place 
for  everything,  and  this  defendant  has  had  six 
months  to  make  the  demand  he  has  made.  I  have 
been  over  here  on  several  occasions  holding  law  and 
motion  days  where  this  matter  could  have  been  pre- 
sented to  me  and  received  my  consideration,  but 
to  permit  the  defendant  to  sit  idly  by  and  do  abso- 
lutely nothing  to  protect  his  own  rights  at  all  and 
then  to  come  into  Court  on  the  eve  of  trial  and 
after  the  jury  is  here  and  say  that  he  will  be  preju- 
diced without  [43]  this  information  and  lead  the 
court  to  believe  that  all  he  desires  is  to  escape  trial 
at  this  term  of  court,  expecting  that  something  pos- 
sibly might  intervene  between  now  and  the  next 
term  of  court  and  then  he  will  not  have  to  be  tried. 
The  defendant  is  entitled  to  a  speedy  trial  under 
the  constitution,  and  I  intend  to  see  that  he  gets  it, 
and  so  are  the  people  of  the  United  States.  They 
have  some  rights  under  the  constitution,  and  one  of 
the  rights  they  have  under  the  constitution  is  that 
if  men  have  been  guilty  of  serious  public  offenses, 
such  as  if  they  are  convicted,  they  would  probably 
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be  sentenced  to  a  penitentiary,  that  is  the  place  they 
should  be,  and  tlie  people  are  entitled  that  they  not 
be  permitted  to  run  loose  and  never  be  brought  to 
the  bar  of  Justice.  This  is  not  in  time  to  be  made 
at  all,  and  the  only  motion  I  am  going  to  entertain 
is  the  motion  to  dismiss  the  indictment.  That  can 
be  raised  at  any  time.  It  might  go  to  the  jurisdiction 
of  the  Court,  but  as  to  the  other  motions,  they  are 

denied.  [44] 

#*♦*♦»♦ 

(Whereupon,    an    adjournment    was    taken 
until  2 :00  p.m.,  the  same  day,  January  7,  1948, 
at  which  time  the  following  proceedings  were 
had:) 
The  Court:     The  Motion  to  Dismiss  the  indict- 
ment is  denied.   Draw  a  jury. 

(Thereupon,   after  a   jury   was   drawn   and 
sworn,  the  following  proceedings  were  had:) 

TRANSCRIPT  OF  VOIR  DIRE  EXAMINA- 
TION OF  THE  TWELVE  JURORS  WHO 
SAT  AS  THE  TRIAL  JURY 

After  being  duly  sworn,  the  twelve  jurors  who 
sat  as  the  trial  jury  in  the  above  entitled  case,  testi- 
fied as  follows  on  their  voir  dire  examination : 

Examination  of  Mr.  E.  J.  Garrahan 
By  Mr.  Pea^e 

Q.  Mr.  Garrahan,  which  is  Mr.  Garrahan.  You 
may  be  seated,  I  just  want  to  know  which  one  I  am 
asking.  Where  do  you  reside? 

A.     Livingston. 
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•  :Q.  •■ 'What  is  your  occupation'? 

•  -A;;  •  Plumber. 

.:•  Qj  ■  Have  you  ever  heard  of  this  case  before  now? 
:*.A;.'    No,  sir. 

...  Q.     Do  you  know  the  defendant? 
...A."    No,  sir. 

..  .Qi:   Do  you  know  either  Mr.  Acher  or  Mr.  David- 
son, x  attorneys  [236]  for  the  defendant? 

A.     No. 

Q.  Have  .you  ever  come  in  contact  with  a  case 
of -'this  kind?  By  that  I  mean  have  you  ever  been 
a;  witness  in  such  a  case,  or  has  any  relative  of  yours 
been  concerned  in  a  case  of  this  kind? 

A.     Not  that  I  know  of. 

Q.  Have  you  ever  given  particular  attention  to 
any  news  articles  concerning  a  case  of  this  kind? 

A.    I  wouldn't  say  that  I  did. 

Q.  Is  there  anything  in  your  mind  which  would 
place  this  kind  of  case  in  a  different  category  or  on 
a  different  basis  from  any  other  prosecution  by  the 
United  States  for  an  alleged  violation  of  the  laws 
of  the  United  States?   Is  that  clear  or  not? 

A.     No,  not  too  clear. 

Q.  I  will  make  it  a  little  more  simple.  Can  you 
sit  as  a  juror  in  a  case  where  this  is  the  charge, 
that  is,  falsely  claiming  United  States  citizenship, 
and  give  it  your  thorough  consideration  without  any 
prejudice  or  bias,  just  the  same  as  if  it  were  a 
charge  of  stealing  government  property  or  another 
federal  offense?  A.     I  would  think  so. 


fl 
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Q.  There  is  notliin^^  about  the  crime  alleged  here 
which  places  it  subject  to  any  prejudice  on  your 
part?  [237]  A.     No. 

Q.  If  selected  on  the  jury,  can  you  and  will  you 
try  the  case  fairly  and  impartially?  A.     Yes. 

Examination  of  Mr.  George  W.  Nelson 
By  Mr.  Pease 

Q.     Mr.  Nelson,  where  do  you  live? 

A.     Deer  Lodge. 

Q.     What  is  your  occupation  ? 

A.     I  am  a  rancher. 

Q.     Have  you  ever  served  on  a  jury  before? 

A.    No. 

Q.     Either  in  state  court  or  federal  court? 

A.     No. 

Q.     Are  you  a  man  of  family?  A.     Yes. 

Q.  Do  you  know  the  defendant  in  this  case  either 
personally,  by  reputation,  by  sight,  or  in  any  way? 

A.     No. 

Q.  Do  you  know  his  attorneys,  Mr.  Acher  and 
Mr.  Davidson,  or  either  of  them? 

A.     No,  I  don't. 

Q.  I  will  ask  you  if  you  have  ever  come  in  con- 
tact or  ever  given  attention  to  a  case  in  which  a 
charge  of  this  kind  was  made  ?  [238] 

A.     No,  I  haven't. 

Q.  Is  there  anything  about  this  case  that  puts 
it  on  a  different  basis  from  any  other  federal  prose- 
cution? A.     No,  there  isn't. 
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:  Q.  You  don't  have  any  personal  views  as  to 
whether  this  is  a  good  statute  or  not? 

A.     No,  I  haven't. 

Q.  You  don't  have  any  opinion  as  to  the  guilt 
or  innocence  of  the  defendant,  or  anything  of  that 
kind!  A.     No,  sir. 

Q.  The  indictment  here,  of  course,  is  not  evi- 
dence in  the  case,  and  should  not  give  rise  to  any 
ideas  or  beliefs  on  the  part  of  any  member  of  the 
jury.  I  am  asking  you  now  as  to  whether  you,  if 
selected  as  a  member  of  this  jury,  will  be  able  to 
serve  with  complete  impartiality,  both  to  the  gov- 
ernment and  to  the  defendant. 

A.    I  believe  I  can. 

Q.  You  don't  know  of  anything  in  your  mind 
at  the  present  time  which  would  work  out  to  the 
disadvantage  of  either  the  government  or  the 
defendant  ?  A.     No. 

Q.  You  will  try  the  case  on  the  law  and  the 
evidence?  A.     Yes.  [239] 

Examination  of  Mrs.  Agnes  E.  Olson 
By  Mr.  Pease 

Q.  Is  it  Mrs.  Olson  ?  Have  you  ever  served  on  a 

jury  before?  A.     No. 

Q.  Where  do  you  live  ?  A.     East  Helena. 

Q.  You  are  a  housewife?  A.    Yes. 

Q;  What  is  your  husband's  occupation? 

A.  Smelter  worker? 

Q.  Smelter  worker?  A.     Yes. 
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Q.  Wtill,  you  heard  tfic  explar^atioii  of  the  gen- 
eral nature  of  tliis  ease,  Mrs.  OIsofi,  and  I  will  ask 
you  briefly  if  there  is  anything-  about  the  ease  which 
giv(^s  you  any  notions  of  it  in  advance  of  the  hearing 
of  evidence  ?  A.     No. 

Q.     You  have  never  heard  of  the  case  before? 

A.     No. 

Q.     You  don't  know  the  defendant,  I  suppose  If 

A.     No. 

Q.     Do  you  know  Mr.  Acher?  A.     No. 

Q.     Or  Mr.  Davidson?  A.     No. 

Q.  And  there  is  nothing-  about  the  charge  which 
I  have  described  [240]  here  which  gives  you  any 
prejudice  or  bias  in  regard  to  the  case? 

A.    No. 

Q.  If  you  were  selected  as  a  member  of  the  jury, 
you  will  try  the  case  fairly  and  impartially  f 

A.     Yes. 

Examination  of  Mr.  John  Luberts 
By  Mr.  Pease 

Q.     Mr.  Luberts,  where  do  you  live? 

A.     Livingston. 

Q.    What  is  your  occupation? 

A.     Carpenter. 

Q.  Have  you  ever  served  on  either  a  state  or 
federal  jury?  A.     No,  I  haven't. 

Q.  This  is  your  first  experience  being  called  on 
a  jury?  A.    Yes. 
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Q,    Have  you  ever  heard  of  the  case  ? 

■  a:  ■  No. 

•  Q.     Read  anything  about  it  in  the  newspaper? 
'.  A.    Just  in  the  newspaper. 

Q.     Did  you  see  something  about  it  in  the  paper  ? 

A.     Yes. 

Q.  Did  you  form  any  opinion  from  what  you 
read  in  the  papers  ?  A.     No. 

Q.     Were  any  facts  stated  in  the  paper  ?  [241] 

A.     No,  it  just  mentioned  the  case. 

Q.  Did  you  gain — did  there  occur  to  you  any 
feeling  of  bias  or  prejudice  one  way  or  the  other 
as  a  result  of  reading  the  newspaper  ?  A.     No. 

Q.  You  don't  know  the  defendant,  you  said,  I 
believe?  A.     No,  I  don't. 

Q.  Do  you  know  his  attorneys,  either  one  of 
them?  A.     No. 

Q.  Have  you  ever  given  any  attention  to  a  charge 
of  this  kind  in  connection  with  any  person  whatever, 
anybody  ?  A.     No. 

Q.  A  case  of  this  kind  never  has  come  into  your 
particular  knowledge?  A.     No. 

Q.  Is  there  anything  about  the  law  making  it  a 
public  offense  to  falsely  claim  United  States  citizen- 
ship which  gives  you  any  feeling  one  way  or  the 
other  in  a  case  of  this  kind?  A.     No. 

Qv  If  you  are  selected  on  the  jury  here,  can  you 
and  will  you  try  the  case  fairly  to  both  the  govern- 
i;nent  and  the  defendant?  A.     I  think  I  will. 
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ExnTnination  of  Mr.  Georp^o  Leckner 
By  Mr.  Poase 

Q.     Mr.  Leckner,  where  do  you  live?  [242] 

A.     Boulder. 

Q.     What  is  your  occupation? 

A.     Hotel  and  cafe  operator. 

Q.     How  long  have  you  lived  in  Boulder? 

A.     Twelve  years. 

Q.  Been  in  that  busine.ss  during  that  length  of 
time?  A.     No,  sir. 

Q.  What  other  occupation  have  you  followed 
there?  '' 

A.     I  worked  for  the  Coimty  there. 

Q.     Have  you  ever  served  on  a  jury? 

A.     Yes,  sir. 

Q.     In  what  court?  A.     State  court. 

Q.     Ever  sit  on  a  criminal  case  ?  A.     No. 

Q.     Did  you  ever  hoar  of  this  case  before? 

A.     No,  sir. 

Q.     Do  you  know  Mr.  Acher?  A.     No,  sir. 

Q.     Or  Mr.  Davidson  ?  A.     No,  sir.  . 

Q.     Did  you  ever  read  about  this  case? 

A.     No,  sir. 

Q.  Did  you  ever  hear  a])out,  read  about,  or  be 
concerned  with  a  sitnilar  case,  that  is,  any  c^e 
like  this?  [243]  A.     No,  sir. 

Q.  Is  there  anything  about  that  charge  which 
gives  the  case  to  you  any  different  color  from  any 
other  federal  prosecution?  A.     No,  sir. 
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Q.  You  know,  of  course,  the  duties  of  a  juror 
as  to  having  an  open  mind  in  approaching  a  case? 

A.    Yes. 

Q.  I  will  ask  you  if  your  mind  is  free  from  any 
bias  at  this  time?  A.    Yes,  sir. 

Q.     Do  you  know  the  attorneys  for  defendant? 

A.     No,  sir. 

Q.  If  you  are  selected  on  the  jury,  you  can  and 
will  give  the  government  and  the  defendant  a  fair 
trial  and  abide  by  the  instructions  of  the  court? 

A.     Yes,  sir. 

Examination  of  Mr.  Harry  Richardson 
By  Mr.  Pease 

Q.     Mr.  Richardson,  where  do  you  live  ? 

A.     Clyde  Park,  Park  County. 

Q.     What  is  your  occupation?  A.     Farmer. 

Q.     Have  you  served  on  juries  ?  A.    Yes. 

Q.     State  court  or  federal  court,  or  both?  [244] 

A,     Just  in  the  County. 

Q.     Ever  serve  on  a  criminal  case?  A.     One. 

Q.  You  know,  then,  by  experience,  the  duty  of  a 
juror  to  have  an  open  mind?  A.    Yes. 

Q.     Is  your  mind  open  in  this  case  ? 

A.    Yes. 

Q.  Do  you  know  anything  about  it  at  all,  or  have 
you  any  impressions  concerning  it,  or  concerning 
the  Act  of  Congress  which  is  the  basis  of  the  case? 

A.    No. 
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Q.     Do  you  know  the  (lefcndaiit?  A.     No. 

(j).     J)o  you  know  Mr.  Achcr  or  Mr.  Davidson? 

A.     No. 

Q.  Can  you  and  will  you  follow  the  instructions 
of  the  court  and  render  a  verdict  in  this  case  based 
solely  upon  the  evidence  and  with  all  fairness  and 
impartiality?  A.     Yes. 

Examination  oC  Mr.  Morris  San  ford 
By  Mr.  Pease 

Q.     Mr.  Sanford,  where  do  you  live? 

A.     Helena. 

Q.     What  is  your  occupation  ?  [245] 

A.     Insurance. 

Q.     You  represent  a  state  agency,  do  you? 

A.     I  have  my  own  local  agency  here  in  Helena. 

Q.  I  see,  and  you  are  not  what  they  call  a  gen- 
eral agent,  then,  I  take  it?  A.     No,  I  am  not. 

Q.     Have  you  ever  served  on  a  jury? 

A.     In  federal  court,  just  federal  court. 

Q.  You  know  then  what  the  duties  of  a  juror 
are,  of  course.  Will  you  have  any  difficulty  in  this 
case,  not  by  reason  of  any  ]irejudice  on  your  part, 
but  by  reason  of  any  knowledge  of  any  facts  which 
would  impress  you?  A.     No. 

Q.     You  don't  know  the  defendant?  A.     No. 

Q.     Do  you  know  his  attorneys? 

A.     I  know  Mr.  Acher. 

Q.  Is  that  an  acquaintanceship  of  considerable 
standing  ? 

A.  No.  T  know  him  like  I  know^  attorneys  in 
town,  just  know  who  they  are. 
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Q.  Have  you  in  any  piece  of  business  worked 
with  Mr.  Acher?  A.     No. 

Q.     It  is  a  social  acquaintanceship  then? 

A.     Just  a  speaking  acquaintanceship. 

Q.  I  see,  no  personal  relationship  or  anything" 
like  that ;  and  [246]  as  far  as  the  type  of  the  charge 
is  concerned  here,  I  take  it  you  have  no  bias  against 
the  enforcement  of  this  particular  law  any  more 
than  any  other  law  of  the  United  States'? 

A.     No. 

Q.  And  you  will  not  be  impressed  or  hindered 
in  any  way  by  the  nature  of  the  charge  if  you  sit 
on  this  case?  A.     No. 

Examination  of  Mr.  Charles  W.  Tinker 
By  Mr.  Pease 

Q.  Mr.  Tinker,  you  reside  where  ? 

A.  Livingston. 

Q.  What  is  your  business  ?  A.     Salesman. 

Q.  With  what  concern  are  you  associated? 

A.  Fuller  Brushes. 

Q.  How  long  have  you  lived  in  Livingston? 

A.  A  little  over  two  years. 

Q.  Where  did  you  live  before  that? 

A.  Sheridan,  Wyoming. 

Q.  You  have  followed  that  profession  of  sales- 
man for  some  years? 

A.  I  have  been  with  Fuller's  only  since  Sep- 
tember. I  was  with  Montgomery  Ward's  before 
that. 
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Q.  Have  you  ever  served  on  a  jury? 

A.  Yes.  [247] 

Q.  Where?  A.     State. 

Q.  State  of  Montana? 

A.  In  Livingston. 

Q.  Do  you  know  the  defendant  in  this  case  ? 

A.  No,  sir. 

Q.  Or  his  attorneys,  either  one  of  them? 

A.  No,  sir. 

Q.  Do  you  know,  or  have  you  heard  anything 
purporting  to  be  any  of  the  facts  in  this  case? 

A.  No. 

Q.  You  have  no  opinion  on  the  merits  of  the 
case  ?  A.     No,  sir. 

Q.  You  have  no  bias  or  prejudice? 

A.  No,  sir. 

Q.  You  are  in  favor  of  the  enforcement  of  all 
United  States  laws  impartially?  A.     Yes. 

Q.  And  if  selected  you  will  so  act  fairly  and 
impartially?  A.     Yes,  sir. 

Examination  of  AIi's.  Lillian  F.  Watson 
By  Mr.  Angland 

Q.  Is  that  Mrs.  Watson?  A.     Yes. 

Q.  Where  do  you  reside?  [248] 

A.  In  Helena. 

Q.  Housewife,  are  you?  A.     Yes. 

Q.  What  is  the  nature  of  your  husband's  em- 
ployment ? 

A.  Electric  and  steam  engineer. 
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Q.     For  what  concern? 

A.     Kessler  BrcAving  Company. 

Q.  Mrs.  Watson,  have  you  ever  been  called  as  a 
juror?  A.     No. 

Q,  This  is  your  first  experience  in  being  in 
court?  A.     That's  right. 

Q.  Did  you  hear  Mr.  Pease's  statement  of  the 
nature  of  this  case,  that  is,  the  charge  made  by  the 
grand  jury  against  the  defendant?  Is  there  any- 
thing about  the  nature  of  this  case  that  would  cause 
you  to  be  biased  or  prejudiced  in  any  way,  Mrs. 
Watson  ?  A.     No. 

Q.  You  feel  you  can  and  will  try  the  case  in- 
volving this  type  of  charge  just  as  you  would  any 
other  charge  that  might  be  made  against  an  indi- 
vidual ?  A.    Yes. 

Q.  Are  you  acquainted  with  Mr.  Acher  or  Mr. 
Davidson  ?  A.     No. 

Q.     Are  you  acquainted  with  Mr.  De  Pratu  ? 

A.     No.  [249] 

Q.  Mrs.  Watson,  the  duties  of  a  juror  are,  of 
course,  explained  to  them  by  his  Honor,  and  you 
will  follow  his  directions  and  instructions  to  the 
jurors  if  you  are  chosen  as  a  trial  juror  in  this  case, 
will  you?  A.    Yes. 

Q.  And  on  the  facts  of  the  case  you  will  be 
bound  by  the  evidence  presented  to  you  in  court, 
and  that  evidence  presented  in  court  only,  is  that 
right?  A.     That's  right. 

Q.     And  the  law  given  to  you  by  his  Honor? 

A.     That's  right. 
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Q.  And  you  can  and  will  follow  the  instructions 
and  give  the  govemnujnt  fair  and  impartial  ti-eat- 
ment  and  .i^ive  the  defendant  fair  and  impartial 
treatment?  A.     I  will. 

Examination  of*  Martin  'P.  O'^'onnell 
By  Mr.  Angland 


Q 


Mr.  O'Connell,  where  do  you  reside? 


A.     Bozeman. 

Q.     What  is  your  occupation? 

A.     Laundryman. 

Q.     What  was  that? 

A.     I  run  a  laundry. 

Q.  Have  you  lived  in  Bozeman  for  some  period 
of  time?  A.    All  my  life.  [250] 

Q.  Mr.  O'Connell,  did  you  hear  Mr.  Pease's 
statement  of  the  nature  of  the  charge  made  against 
the  defendant?  A.    Yes,  sir. 

Q.  Is  there  anything  about  the  nature  of  this 
case  that  would  cause  you  to  be  biased  or  preju- 
diced in  any  way  ?  A.     No,  sir. 

Q.  You  can  give  the  charge  made  under  this  act 
of  Congress  the  same  consideration  you  would  give 
any  other  charge  which  might  be  made? 

A.     Yes,  sir. 

Q.  Are  you  acquainted  with  the  defendant,  Mr. 
De  Pratu?  A.     No,  sir. 

Q.  Are  you  acquainted  with  either  Mr.  David- 
son or  Mr.  Acher,  his  attorneys?  A.     No,  sir. 

Q.  Have  you  ever  sat  on  a  jury  before,  Mr. 
O'Connell?  A.     No,  sir. 
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Q.     This  is  your  first  experience  being  called? 

A.     Yes,  sir. 

Q.  You,  of  course,  have  some  ideas  of  the  duties 
of  a  juror?  A.     I  do  now. 

Q.  Since  you  have  heard  statements  made  in 
court.  And  3^ou  feel  you  could  act  as  a  fair  and 
impartial  trial  juror  if  called  in  this  case? 

A.     Yes,  sir.  [251] 

Q.  And  can  give  the  defendant  a  fair  and  im- 
partial trial  and  the  government  a  fair  and  impar- 
tial trial?  A.     Yes,  sir. 

Examination  of  Mr.  Arthur  L.  Johnson 
By  Mr.  Angland 

Q.     Mr.  Johnson,  where  do  you  reside? 

A.     Machinist. 

Q.     Where  do  you  reside? 

A.     What  was  that? 

Q.    Where  do  you  live  ?  A.    Helena. 

Q.     You  are  a  machinist  by  occupation? 

A.    Yes,  sir. 

Q.     By  whom  are  you  employed? 

A.     Northern  Pacific  Railroad. 

Q.  How  long  have  you  lived  in  Helena,  Mr. 
Johnson  ? 

A.  Off  and  on  all  my  life,  just  54  years.  I  have 
been  away  at  times  for  short  periods. 

Q.  Have  you  ever  been  called  as  a  juror  before 
this  time?  A.     Once. 

Q.     Did  you  sit  on  a  case  at  that  time? 

A.     I  was  excused. 
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Q.     You  didn't  sit  on  the  trial  of  any  case? 

A.     No,  I  didn't. 

Q.  You  understand  the  duties  of  a  juror  will  be 
explained  to  [252]  you  by  his  Honor? 

A.     Yes,  sir. 

Q.  And  your  duties  in  this  case  particularly  will 
be  explained  to  you,  and  you  will  be  bound  by  his 
instructions  in  that  regard? 

A.     Sure,  to  the  best  of  my  ability. 

Q.  You  heard  Mr.  Pease's  statement  concern- 
ing the  charge  made  in  this  case? 

A.  No,  due  to  his  character  of  voice,  his  par- 
ticular type  of  voice,  I  wouldn't  say  I  understood 
half  a  dozen  words  he  read  or  spoke. 

Q.  Did  you  hear  the  portion  of  the  indictment 
that  I  read  to  Mr.  Terry  a  moment  ago  ? 

A.  Yes,  I  understood  quite  a  lot  of  that  what 
you  read  to  the  gentleman. 

Q.     You  did  hear  that? 

A.     Quite  a  bit  of  it,  yes. 

Q.     You  don't  think  you  heard  it  all? 

A.     No,  T  don't. 

Q.  Well,  the  charge  made  against  the  defendant 
in  count  one  of  the  indictment  is  that  on  or  about 
June  27,  194(),  at  Helena,  Montana,  the  defendant 
did  knowingly,  falsely  and  feloniously  represent 
himself  to  be  a  citizen  of  the  United  States  with- 
out having  been  naturalized  or  admitted  to  citizen- 
ship and  without  otherwise  being  a  citizeTi  of  the 
United  States  in  that  the  defendant,  [253]  in  a)i 
application  for  a  retail  liquor  license  under  the  laws 
of  the  State  of  Montana,  filed  by  him  with  the  Mon- 
tana Liquor  Control  Board  stated  as  follows,  quote 
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Are  you  a  citizen  of  the  United  States,  his  answer, 
Yes,  end  of  quote,  whereas  in  truth  and  in  fact  the 
defendant  was  not  then  and  never  had  been  a  citi- 
zen of  the  United  States,  which  he,  the  said  defend- 
ant, well  knew.  Now,  the  second  count  of  the  indict- 
ment is  substantially  the  same,  except  that  it  is 
charged  he  committed  that  offense  on  January  15, 
1946,  the  first  count  is  on  June  27th  and  the  next 
one  January  15,  1946,  and  the  third  count  of  the 
indictment  charges  that  on  or  about — (interrupted) 

The  Court :  No  need  reading  it.  The  third  count 
is  exactly  the  same  as  the  first  two  counts,  except 
it  is  said  that  on  September  11,  1946,  he  said  he  was 
a  citizen  of  the  United  States  in  response  to  ques- 
tions propounded  to  him  by  the  Board  of  Inquiry 
of  the  Immigration  and  Naturalization  Service  of 
the  United  States.  In  other  words,  the  charges  are 
substantially  the  same,  except  in  the  first  two  counts 
the  statement  was  made  to  state  officials,  and  in  the 
third  count  it  was  made  to  government  officers. 
Proceed. 

Q.  Now,  do  you  understand  the  nature  of  the 
charge  made,  Mr.  Johnson?  A.    Yes,  I  do. 

Q.  Congress,  of  course,  has  provided  by  an  Act, 
that  if  he  did  these  things,  he  is  guilty  of  an  offense. 
Is  there  anything  [254]  about  the  nature  of  that 
charge  that  would  cause  you  to  be  biased  or  preju- 
diced in  any  way?  A.     No,  there  isn't. 

Q.  You  feel  you  could  try  this  type  of  case 
fairly  and  impartially  just  as  you  might  try  any 
other  case  in  which  you  might  be  called  to  act? 

A.     Yes,  sir. 

Q.  Are  you  acquainted  with  the  defendant,  Mr. 
De  Pratu?  A.     No,  I  am  not. 
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Q.  Are  you  af^quaintcd  with  either  of  his  attor- 
neys, Mr.  Acher  or  Mi*.  Davidson? 

A.  I  liave  met  Mr.  Acher  several  yeans  ago,  ten 
years  ago.   I  just  had  the  pleasure  of  meeting  him. 

Q.  Nothing  you  know  of  would  prevent  you 
from  acting  as  a  fair  and  impartial  trial  juror  if 
you  were  chosen  to  sit  in  this  case? 

A.     No,  there  isn't. 

Examination  of  Mr.  J.  R.  Venable 
By  Mr.  Angland 

Q.     You  reside  in  T^ivingston,  Montana? 

A.     Yes,  sir. 

Q.     What  is  your  occui)ation? 

A.  Locomotive  fireman,  for  the  Northern  Pa- 
cific Railroad. 

Q.  Have  you  ever  heard  anything  about  this 
case  before  you  came  into  Court  this  morning,  Mr. 
Venable?  A.     No,  sir.  [255] 

Q.  Did  you  hear  the  statement  made  by  Mr. 
Pease?  A.     Yes,  sir. 

Q.  You  understand  the  nature  of  the  charge 
made  against  the  defendant?  A.     Yes,  sir. 

Q.  Anything  about  the  nature  of  the  case  that 
would  cause  you  to  be  biased  or  prejudiced  in  any 
way?  A.     No,  sir. 

Q.  You  feel  you  could  try  the  case  fairly  and 
impartially  if  you  were  chosen  as  a  trial  juror? 

A.     Yes. 

Q.  Are  you  acquainted  with  the  defendant  or  Mr. 
Davidson  or  Mr.  Acher,  his  attorneys? 

A.     No,  sir. 
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Examination  of  George  W.  Nelson 
By  Mr.  Acher 

Q.  Mr.  Nelson,  3^011  understand  that  this  is  a 
criminal  charge  wherein  the  government  must  prove 
the  guilt  of  the  defendant  beyond  a  reasonable 
doubt.  Do  you  have  any  quarrel  with  that  rule  of 
law  that  provides  that  the  burden  is  upon  the  gov- 
ermnent  to  establish  the  guilt  of  the  defendant  be- 
yond a  reasonable  doubt?  Does  that  sound  like 
good  law  to  you?  A.     Yes. 

Q.  In  other  words,  in  France,  if  the  accusation 
is  made  the  burden  is  upon  the  accused  to  acquit 
himself,  but  you  understand  we  do  not  follow  that 
system  here  in  this  coiuitry.  The  government  must 
prove  its  case  beyond  a  reasonable  doubt? 

A.    Yes. 

Q.  Now,  the  Court  will  instruct  you  as  to  the 
law  of  the  case  [256]  and  you  will  be  directed  to 
take  the  law  from  the  Court  and  not  from  what  we 
lawyers  may  say.  Do  you  think  that  is  good  law, 
that  that  should  be  the  rule?  A.     Yes. 

Q.  The  Court  will  also  instruct  you  that  you 
are  the  exclusive  judges  of  the  facts,  what  wit- 
nesses to  believe,  and  where  the  truth  lies  in  the 
case,  and  if  the  Court  does  so  instruct  you,  j^ou  will 
have  no  hesitancy  in  following  that  instruction? 
In  other  words,  in  the  state  court,  the  instructions 
are  given  typed  out  and  read  to  you,  and  they  are 
abstract  principles  of  law.  In  the  federal  court, 
his   Honor   instructs   you   orally,   and   he   has   the 
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riglit  to  comment  on  the  evidence.  However,  be  will 
also  tell  you  that  regardless  of  what  he  may  say 
as  to  the  facts,  it  is  still  your  duty  to  decide  the 
facts,  and  you  will  if  you  are  so  instructed,  follow 
that  law  in  s])ite  of  any  comment  the  Court  might 
make  as  to  what  he  thought  the  facts  were,  would 
you  nof?  A.     Yes. 

Q.  His  Honor  will,  no  doubt  instruct  you  that 
the  defendant  need  not  testify  in  his  own  behalf 
and  that  no  adverse  conclusion  can  be  drawn  from 
liis  failure  to  testify.  It  hasn't  been  decided  whether 
he  will  or  won't,  but  if  defendant  should  not  tes- 
tify and  the  Court  instructs  you  ^that  you  should 
not  derive  any  unfavorable  inference  from  that  fail- 
ure, you  would  have  no  hesitancy  in  following  that 
instruction'?  [257]  A.     No. 

Q.  You  can  see  the  reasonableness  and  fairness 
of  such  instruction?  A.     Yes,  sir. 

Q.  Now,  in  the  case  the  charge  is  in  the  first 
two  counts  a  trifle  different  than  the  third  count. 
The  first  two  coimts  say  that  in  an  application  for 
a  liquor  license  the  defendant  knowingly,  falsely  and 
feloniouslj^  represented  himself  to  be  a  citizen, 
whereas  he  was  not  a  citizen.  Now,  if  the  Court 
should  instruct  you  that  the  word  knowingly,  as 
used  in  this  charge,  means  with  guilt^y  Iviiowledge, 
that  is,  deliberately  and  not  something  which  is 
merely  careless,  negligent  or  inadvertent,  you  would 
have  no  hesitancy  in  following  that  instruction, 
would  you?  A.     No. 

Q.  In  other  words,  when  the  accusation  sa^'S 
knowingly,  that  word  is  to  be  considered  by  j'ou  in 
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the  proof  to  see  whether  or  not,  even  though  the 
statement  were  made,  it  comes  within  the  definition 
of  being  deliberate  and  not  something  which  is 
merely  careless,  negligent  or  inadvertent.  The  ac- 
cusation says  that  the  statement  was  made  falsely, 
and  if  his  Honor  should  instruct  you  that  the  word 
falsely,  as  used  in  this  charge,  means  something 
more  than  an  untruth,  and  means  something  perfidi- 
ously or  treacherously,  or  with  intent  to  defraud, 
you  would  have  no  hesitancy  in  following  that 
instruction?  [258] 

A.     I  don't  know. 

Q.  If  the  Court  so  instructed  you,  you  would  fol- 
low that  instruction?  A.     Yes. 

Q.  In  other  words,  if  the  Court  says  the  word 
falsely,  as  used  here  means  something  more  than 
not  being  true,  it  means  something  perfidious,  or 
treacherous,  or  with  intent  to  defraud,  and  those  ele- 
ments were  present  in  the  man's  mind  before  he 
could  be  guilty,  you  could  follow  that  instruction, 
could  you  not?  A.     If  I  was  told,  yes. 

Q.  And  the  government,  in  its  charge,  has  said 
that  that  was  done  feloniously.  Now,  that  word  has 
a  definite  meaning,  and  if  the  Court  should  instruct 
you  it  means  that  the  act  was  done  with  a  mind  bent 
on  doing  what  is  wrong,  or,  as  has  been  said,  with 
guilty  mind,  in  other  words,  if  the  defendant  did 
this  thing  feloniously  with  a  guilty  mind,  you  would 
follow  that  instruction  and  require  the  government 
to  prove  he  had  that  state  of  mind  before  you  find 
him  guilty,  is  that  correct?  A.     Yes. 

Q.  The  Third  count  of  the  indictment  is  some- 
what different  than  the  first  two.    It  charges  that 
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the  defendant,  having  been  duly  sworn  before  a 
T>oard  of  Inquiry  of  the  Imrni^ration  and  N;ifurali- 
zation  S(;rviee  of  tlie  United  States,  did  wilfully  and 
knowingly  testify  falsely  that  he  was  a  citizen, 
whereas,  he  [259]  wasn't  a  citizen.  Now,  if  the 
Court  should  instruct  you  that  the  word  ''wilfully," 
as  used  in  that  charge,  means  that  it  must  be  an  in- 
tentional act,  and' not  something  accidental  or  inad- 
vertent, you  would  have  no  hesitancy  in  following 
such  an  instruction,  would  you,  Mr.  Nelson? 

A.     No. 

Q.  If  the  Court  should  instruct  you  that  under 
the  third  count  of  the  indictment  there  is  a  greater 
burden  on  the  government  to  prove  the  charge  than 
tliore  is  in  the  first  -two  counts — (interrupted) 

The  Court :  The  Court  will  give  no  such  instruc- 
tion as  that.  There  is  only  one  burden  on  the  gov- 
ernment, and  that  is  beyond  a  reasonable  douht. 
That  is  the  burden  in  a  criminal  case,  and  you  will 
imderstand,  jurors,  that  in  questions  that  counsel 
propounds  to  you  if  the  Court  instructs  such  and 
such,  you  will  do  this  or  that,  you  will  not  get  any 
idea  at  all  from  that  that  I  intend  to  so  instruct 
you.  There  will  be  no  instruction  that  there  is  any 
different  burden  of  proof  on  the  government  under 
the  third  count  than  there  is  in  the  first  one. 

Mr.  Acher:  That  there  would  be  corroboration 
required  is  the  point  I  wish  to  make. 

The  Court :  There  will  be  no  charge  given  to  the 
jury  that  there  will  be  corroboration  required  any 
more  on  the  third  count  than  on  the  other  two. 

Mr.  Acher :     Very  well.  [260] 
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Q.  I  take  it  that  neither  Mr.  Angland  or  Mr. 
Pease  have  ever  represented  you  in  any  matter'? 

A.     No. 

Q.  There  is  nothing  in  your  mind  that  leads  you 
to  believe  you  could  not  give  the  defendant  a  fair 
and  impartial  trial  if  you  were  selected  to  act  as  a 
juror  ? 

A.     No,  sir,  I  don't  believe  there  is. 

Examination  of  Mr.  E.  J.  Garrahan 
By  Mr.  Acher 

Q.  Mr.  Garrahan,  you  have  heard  my  interroga- 
tion of  Mr.  Nelson.  You  have  no  quarrel  with  the 
rule  that  the  burden  is  on  the  government  in  this 
case  to  prove  its  case  beyond  a  reasonable  doubt, 
and  you,  if  selected  here,  will  require  the  govern- 
ment to  prove  the  case  against  the  defendant  beyond 
a  reasonable  doubt  before  you  would  find  against 
him,  would  you  not  ?  A.     Yes. 

Q.  You  understand  that  in  a  civil  case,  you  have 
the  right  to  decide  the  case  for  the  side  who  has  the 
greater  weight  of  evidence  on  their  side.  In  other 
words,  if  you  put  it  on  scales,  whichever  side  weighs 
the  most,  you  have  the  right  to  go  their  way,  but  you 
understand  that  isn't  the  rule  in  a  criminal  case, 
but  in  a  criminal  case  the  government  must  prove  it 
beyond  a  reasonable  doubt.  A.     Yes. 

Q.  Now,  you  understand  what  evidence  is,  and 
if  his  Honor  [261]  should  instruct  you  that  the 
indictment,  the  charge  that  has  been  filed,  is  no 
evidence  against  this  man,  but  is  merely  a  procedure 
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to  get  the  case  into  Court,  you  would  have  no  Jiesi- 
tancy  in  following  that  instruction,  y(ju  could  fol- 
low that  instruction?  In  other  words,  you  don't 
come  into  Court  saying,  "Well,  they  filed  the  charge 
against  this  man,  he  must  l)e  guilty."  You  don't 
have  that  feeling  at  all?  A.     No. 

Q.  You  will  leave  your  mind  open  and  make  the 
government  prove  the  case  beyond  a  reasonable 
doubt?  A.     That's  right. 

Q.     Before  you  find  against  the  defendant? 

A.    Yes. 

Q.  Have  you  any  quarrel — assuming  his  Honor 
instructs  3^ou  that  even  though  the  defendant  made 
a  statement  as  to  his  citizenship,  it  has  to  be  made 
knowingly  and  has  to  be  falsely  made,  and  by  know- 
ingly, if  the  Court  should  instruct  you  that  that 
meant  with  guilty  knowledge  and  deliberately  and 
not  something  which  was  merely  careless,  negli- 
gent or  inadvertent,  would  you  have  any  hesitancy 
in  following  that  instruction  ?  A.     No. 

Q.     You  could  do  so  ?  A.     Yes. 

Q.  And  likewise,  that  if  the  word  feloniously  is 
used — the  government  charges  that  this  statement 
was  made  feloniously — and  [262]  if  the  Court  in- 
structs you  that  this  means  made  with  a  mind  bent 
on  doing  what  is  wrong,  something  he  did  with  a 
guilty  mind,  you  would  have  no  hesitancy  in  fol- 
lowing that  instruction?  A.     T  don't  think  so. 

Q.  In  other  words,  if  some  man  made  certain 
statements  about  his  citizenship,  hut  you  concluded 
he  didn't  do  it  feloniously  or  falsely,  as  the  Court 
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will  define  those  terms,  you  would  have  no  hesitancy 
in  returning  the  verdict  for  the  defendant? 

A.     That's  right. 

Q.  Has  either  Mr.  Peas  or  Mr.  Angland  ever 
acted  as  your  attorney,  these  two  gentlemen  ? 

A.     No,  sir. 

Q.  Is  there  anything  that  you  know  or  have 
heard  that  would  lead  you  to  helieve  you  could  not 
give  the  defendant  a  fair  and  impartial  trial  if  you 
were  selected'? 

A.     I  don't  know  of  anything. 

Examination  of  Mi's.  Agnes  E.  Olson 
By  Mr.  Acher 

Q.  Mrs.  Olson,  I  don't  believe  I  recall  the  Dis- 
trict Attorney  asking  whether  you  had  sat  on  a 
jury  before.  A.     No. 

Q.     You  did  not?  A.     No. 

Q.  You  are  familiar,  however,  with  the  rule  that 
in  a  criminal  case  the  government  must  prove  its 
case  beyond  a  reasonable  [263]  doubt? 

A.     Yes,  sir,  I  am. 

Q.  You  have  no  quarrel  with  that  principle  of 
law,  and  you  feel  you  could  follow  it  without  any 
holding  back  on  your  part  ?  A.     Yes. 

Q.  And  that  the  defendant  doesn't  have  to  prove 
anything.  He  has  the  right  to  stand  here  and  say 
nothing,  but  still  you  can  draw  no  unfavorable 
inference  from  that  fact,  if  he  doesn't  testify.  If 
the  Court  so  instructs  you,  you  could  still  require 
the  government  to  prove  its  case  beyond  a  reasonable 
doubt?  A.     Yes. 
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Q.  If  the  Court  should  iusti'uct  you  that  you  are 
the  sole  and  exclusive  hody  that  decides  iho  facts, 
which  witnesses  to  believe,  where  the  truth  is  on 
tlic  facts,  yon  could  follow  that  pi-iticiple  without 
any  difficulty,  could  you  not? 

A.     Yes,  I  think  so. 

Q.  If  the  Court  should  tell  you,  as  he  will,  that 
he  is  the  sole  judge  of  the  law,  and  what  he  says  is 
the  law  you  must  follow,  y(>u  will  do  that,  of  course? 

A.     Yes. 

Q.  But,  if  the  Court  should,  in  the  course  of  his 
statements  with  I'espect  to  the  law,  make  certain 
observations  as  he  has  the  right  to  do  as  to  the 
facts,  the  mere  fact  that  he  is  the  judge  will  not  let 
you  say  to  yourself,  '*I  will  sui  render  up  [264] 
part  of  my  prerogative  to  him."  You  will  still  judge 
the  case  on  the  facts,  as  it  is  your  duty  to  do,  would 
you  not?  A.     Yes. 

Q.  In  this  case  it  is  charged  that  these  state- 
ments were  made  falsely  and  feloniously  and  know- 
ingly, and  in  the  third  count  the  word  wilfully  is 
used  too.  If  the  Court  should  instruct  you  that 
before  the  defendant  can  be  guilty,  you  must  find 
tliat  he  did  these  things — we  will  assume  they  were 
done  as  charged ;  we  will  just  assume  that  the  state- 
ment was  made  that  the  man  was  a  citizen  and  he 
wasn't  a  citizen — but  still  if  the  Court  instructs  you 
you  have  to  determine  it  v^as  done  falsely  and  that 
that  meant  something  more  than  untrue,  that  it 
meant  perfidiously  or  treacherously,  or  with  in- 
tent to  defraud,  you  would  have  no  hesitancy  in  fol- 
lowing that  instruction,  would   vou?  A.     No. 
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■ . .  Q.  Or  that  the  word  feloniously  means  with 
guilty  mind  and  not  something  accidental,  negli- 
gent or  inadvertent,  but  something  deliberate,  a  man 
making  false  statements  when  he  knows  what  he  is 
talking  about.  Are  you  acquainted  with  either  Mr. 
Pease  or  Mi'.  Angland,  the  attorneys  for  the  govern- 
ment ?  A.     No. 

Q.  Is  there  anything  you  know  about  that  I  don't 
know  about.  Suppose  you  were  representing  Mr. 
De  Pratu  and  I  was  sitting  up  there  and  had  your 
state  of  mind — I  don't  know  your  state  of  [265] 
mind,  you  are  the  only  one  that  does — assuming  you 
were  defendant's  lawyer  and  I  was  up  there  with 
your  state  of  mind,  would  you  let  me  sit  as  a  trial 
juror?  A.    Yes,  I  believe  I  would. 

Examination  of  John  H.  Luberts 
By  Mr.  Acher 

Q.     Mr.  Luberts,  joii  hadn't  sat  on  a  jury  before? 

A.     No,  I  haven't. 

Q.  Can  you  follow  without  any  hesitation  the 
rule  of  law  that  the  government  must  prove  its  case 
against  this  defendant  beyond  a  reasonable  doubt? 

A.     I  can. 

Q.  You  will  require  them  to  do  that  before  you 
would  find  this  man  guilty.  A.     Yes. 

Q.  There  is  no  feeling  in  your  mind  right  at 
this  moment  that  this  man  must  be  guiltv  of  some- 
thing or  he  wouldn't  be  here  in  court? 

A.     Not  a  bit. 

Q.  You  understand  the  written  charge  is  no  evi- 
dence against  him  or  any  kind  or  character? 

A.    Yes. 
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Q.  If  the  Court  should  instruct  you  that  you  are 
to  take  the  law  from  the  Court  exdusively  and  not 
from  what  we  lawyers  say,  you  will  have  no  hesi- 
tancy in  following  that  instruction?  [2(16] 

A.     No. 

Q.  If  he  also  tells  you  that  you  are  the  sole  and 
exclusive  judi^'c  of  the  facts  in  the  case,  what  wit- 
nesses to  believe  and  where  the  Irutli  lies  on  the 
facts,  you  will  take  the  responsibility  and  do  your 
jol),  would  you  not?  A.     T  would. 

Q.  Even  though  the  Coui't  should  make  com- 
ments, which  he  has  the  right  to  do  under  the  fed- 
eral practice;  he  can  tell  you  what  he  thinks  the 
facts  are,  but  \'ou  will  still  remember  that  while 
lie,  as  a  matter  of  law  has  the  right  to  tell  you  what 
tlie  law  is,  you  still  have  the  prerogative  of  deciding 
on  the  facts?  A.     Yes. 

Q.  In  this  case  the  charge  is  that  these  repre- 
sentations were  made  feloniously,  falsely  and  know- 
ingly, and  you  would  have  no  hesitancy — or  you  will 
follow  the  instructions  as  to  the  significance  of  those 
words,  and  if  his  Honor  should  instruct  you  they 
mean  it  must  be  done  deliberately  and  with  guilty 
mind,  and  not  something  merely  careless,  or  inad- 
vertent, you  would  have  no  hesitancy  in  following 
such  instruction,  would  you?  A.     No. 

Q.  Neither  Mr.  Pease  nor  Mr.  Angland  has^ver 
acted  as  attorney  for  you  ?  A.     No. 

Q.  You  know  of  no  matter  or  thing  which  would 
prevent  you  from  giving  the  defendant  a  fair  and 
impartial  trinl  ?  [267]  A.     There  isn't. 
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Examination  of  George  Leckner 
By  Mr.  Acher 

Q.  Mr.  Leckner,  you  will  enter  upon  this  case 
with  an  open  mind,  and  won't  consider  the  fact 
because  the  government  has  brought  this  charge 
there  must  be  something  to  it.  You  have  no  opinion 
one  way  or  the  other  at  this  time  ?  A.     No,  sir. 

Q.  You  will  require  the  government  to  prove  its 
case  beyond  a  reasonable  doubt?  A.     Yes. 

Q.  Now,  you  understand  that  the  Court  will  in- 
struct you  as  to  the  law,  but  in  the  course  of  his 
instructions  he  will  tell  you  you  are  the  sole  and 
exclusive  judges  of  the  facts,  that  you  will  find  them 
in  the  light  of  what  he  tells  you  the  law  is? 

A.     Yes,  sir, 

Q.  You  will  do  that,  you  will  assume  the  respon- 
sibility which  the  government  has  placed  in  you  if 
you  are  selected  and  you  will  decide  the  facts'? 

A.     Yes,  sir. 

Q.  And  you  will  not  let  what  the  la^vyers  say  or 
what  the  Judge  says  influence  you  as  to  your  honest 
opinion  on  the  facts,  only,  of  course,  subject  to  the 
rules  of  law  that  the  Court  will  give  you  ? 

The  Court :  Just  a  minute.  That  is  an  improper 
question  [268]  coupling  what  the  attorneys  say  with 
what  the  judge  says.  The  judge  speaks  with  more 
authority  than  the  attorneys.  I  will  charge  you  with 
reference  to  that  at  the  end  of  the  trial,  but  don't 
get  any  impression  from  counsel  that  the  judge 
speaks  with  as  little  authority  as  attorneys  do  when 
making  their  argument. 

Mr.  Acher :     I  didn't  mean  that. 
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The  Court :  I  don't  know.  That  is  what  yon  Raid. 
]  don't  want  to  give  that  impression.  The  judge 
does  speak  with  authority  when  he  charges  the  jury. 

Q.  His  Honor  will  instruct  you  as  to  the  ele- 
nicMits  that  go  to  make  up  the  crime,  the  different 
things  you  must  find  from  the  evidence.  The  diarge 
includes  the  words  feloniously,  falsely  and  know- 
ingly, and  his  Honor  will  instruct  you  as  to  what 
those  words  mean,  and  hefore  you  can  find  him 
guilty,  you  will  consider  the  facts  in  the  light  of 
the  Court's  instructions,  will  you  not,  without  any 
hesitation  on  your  part?  A.     Yes. 

Examination   of  Morris   Sanford 
By  Mr.  Acher 

Q.  You  have  heretofore  sat  on  juries  in  this 
Court?  A.     I  have. 

Q.    What  year. 

A.     About  twice  during  the  last  10  years. 

Q.     You  have  sat  on  criminal  cases?  [269] 

A.     I  have. 

Q.  And,  of  course,  you  have  heretofore  heard 
instructions  under  which  you  would  require  the 
government  to  prove  its  case  beyond  a  reasonable 
doubt  before  you  would  find  for  the  government  and 
against  the  defendant.  A.     T  woidd. 

Q.  And  you  will  consider  carefully  the  instruc- 
tion with  respect  to  the  elements  that  go  to  make 
u])  the  crime,  that  these  things,  if  done,  were  done 
falsely,  feloniously  and  knowingly?  A.     Yes. 

Q.  And  you  would  carefully  analyze  the  evidence 
and  apply  it  to  those  definitions  if  you  were  selected  ? 

A.    Yes. 
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Q.  Has  either  Mr.  Angland  or  Mr.  Pease  acted 
as  your  attorney?  A.     They  have  not. 

Examination  of  Charles  W.  Tinker 
.  By  Mr.  Acher 

Q.  Mr.  Tinker,  you  stated  you  were  on  a  jury 
in  Livingston'?  A.     Yes,  sir. 

Q.    What  year  was  that? 

A.  '  Last  fall,  1947. 

Q.     What  case  were  you  on,  do  you  recall? 

A.     Case  of  Louis  Olson  against  State. 

Q.     That  was  one  at  Chadborn? 

A.     McDonald  against  State  of  Montana.  [270] 

Q.     State  against  McDonald,  do  you  mean? 

A.     Yes. 

Q.     And  State  against  Olson?  A.     Yes,  sir. 

Q.  And  you  won't  require  the  defendant  to  prove 
anything ;  I  mean  you  will  always  keei3  in  mind  that 
the  government  has  the  burden  of  proof  in  the  case  ? 

A.    Yes,  sir. 

Q.  You  won't  consider  that  the  indictment  or 
charge  here  is  any  evidence  against  this  man? 

A.     No,  sir. 

Q.  And  you  will,  after  you  have  been  advised 
by  the  Court  as  to  the  elements  that  go  to  make  up 
this  crime,  that  is,  the  representation  as  to  citizen- 
ship must  have  been  made  knowingly,  feloniously 
and  falsely ;  you  will  consider  the  definition  of  those 
words  carefully  in  determining  whether  the  defend- 
ant committed  the  crime,  will  you  not? 

A.     Yes,  sir. 
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Q.  Do  you  know  of  any  matter  of  thing  which 
would  prevent  you  from  trying  this  case  fairly  and 
impartially  foi-  the  defendant?  A.     No,  sir. 

Examination  of  Harry  Richardson 
By  Mr.  Acher 

Q.  Mr.  Richardson,  you  were  on  th(i  jury  last 
fall,  too,  at  Livingston?  [271]  A.     No. 

Q.     What  year  were  you  % 

A.     It  has  been  20  years  ago. 

Q.     How  long?  A.     Twenty  years  or  more. 

Q.  If  you  are  selected,  you  will  require  the  gov- 
ernment to  prove  its  case  here  beyond  a  reasonable 
doubt?  A.     Yes,  sir. 

Q.  You  don't  consider  that  the  charge  which  has 
been  filed  is  any  evidence  against  the  defendant? 

A.     No. 

Q.  And  if  you  are  selected,  after  you  have  taken 
the  law  from  the  Court  as  he  will  instruct  you,  you 
will  apply  the  law  to  the  facts  to  the  best  of  your 
ability,  will  you  not?  A.     Yes. 

Q.  And  in  considering  this  charge,  if  his  Honor 
instructs  you  as  to  the  elements  that  go  to  make  up 
the  offense,  that  is,  in  addition  to  the  representa- 
tion that  was  made,  *'I  am  a  citizen,"  and  we  will 
assume  he  wasn't  a  citizen,  if  his  Honor  instructs 
you  this  has  to  be  done  knowingly,  falsely  and  felon- 
iously, and  defines  those  terms  to  you,  you  will  con- 
sider those  definitions  carefully  in  determining 
whether  or  not  the  man  committed  a  crime,  will 
will  you  not?  A.     Yes,  sir.  [272] 
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Examination  of  Lillian  F.  Watson 
By  Mr.  Acher 

Q.  I  didn't  hear  your  answer  about  your  occu- 
pation or  your  husband's.  A.     Housewife. 

Q.     And  your  husband's! 

Ao     Electric  and  steam  engineer. 

Q.     Where  is  he  employed? 

A.     Kessler  Brewing  Company. 

Q.  You  heard  my  questions  to  these  various 
jurors  about  our  side  of  the  case,  have  you  nof? 

A.     Yes,  I  did. 

Q.  Is  there  anything  I  suggested  that  raised  a 
question  in  your  mind  that  you  couldn't  be  a  fair 
and  impartial  juror?  A.     No. 

Examination  of  Martin  T.  O'Connell 
By  Mr.  Acher 

Q.  Mr.  O'Coimell,  what  is  the  name  of  your 
laundry?  A.     Gallatin  Laundry. 

Q.     Is  that  a  local  institution  or  a  chain  concern  ? 

A.     It  is  local. 

Q.  Just  local.  You  heard  my  questions  to  the 
various  jurors  here  this  afternoon,  have  you  not? 

A.     Yes,  sir. 

Q.  Is  there  any  question  I  asked  that  raised  a 
question  in  your  mind  so  you  would  feel  you  couldn  't 
give  the  defendant  a  [273]  fair  and  impartial  trial  ? 

A.     No,  sir. 
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Examination  of  Arthiii-  L.  Johnson 
By  Mr.  Acher 

Q.  If  you  are  selected  as  a  juror,  you  will  re- 
quire the  Government  to  prove  its  case  ])eyond  a 
reasonable  doubt  before  you  will  return  a  verdict 
against  the  defendant,  will  you  not? 

A.     Yes,  I  would. 

Q.  Did  you  liear  my  questions  to  the  various 
jurors  here  this  afternoon? 

A.     Yes,  I  understood  you  quite  thoroughly. 

Q.  Was  there  anything  said  in  the  course  of 
my  questions  which  crossed  your  mind  which  leads 
you  to  believe  you  wouldn't  be  qualified  or  couldn't 
give  the  defendant  a  fair  trial  if  you  were  selected, 
anything  that  was  said  here?  A.     No. 

Q.  If  you  were  selected,  you  would  give  the  de- 
fendant a  fair  and  impartial  trial  in  this  case? 

A.     Yes,  sir,  I  would. 

Examination  of  J.  R.  Venable 
By  Mr.  Acher 

Q.  If  selected  as  a  juror,  you  would  require  the 
Government  to  prove  its  case  beyond  a  reasonable 
doubt  before  you  would  return  a  verdict  against 
this  defendant,  would  you  not?  A.     Yes,  sir. 

Q.  You  will  listen  carefully  to  the  instructions 
given  to  you  by  the  Court  and  endeavoi'  to  consider 
all  the  elements  of  the  crime  being  chai'ged,  that 
the  statements  were  made  knowingly,  falsely  and 
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feloniously,  and  you  will  consider  the  Court's  defini- 
tion of  those  words  to  decide  whether  or  not  the 
man  is  guilty  of  the  crime,  will  you  not? 

A.     Yes,  sir. 

Q.  You  have  never  been  represented  by  Mr. 
Pease  or  Mr.  Angland  in  any  legal  matter  ? 

A.     No. 

Q.  You  know  of  no  reason  why  you  shouldn't 
try  the  case  fairly  and  impartially?  A.     No. 

Thereafter,  defendant  waived  his  sixth  and  re- 
maining peremptory  challenges  and  the  Govern- 
ment waived  its  fourth  and  remaining  peremptory 
challenges.  [275] 

United  States  of  America, 
State  of  Montana — ss. 

I,  John  J.  Parker,  Of&cial  Court  Reporter  in  the 
District  Court  of  the  United  States,  District  of 
Montana,  Helena  Division,  do  hereby  certify  that 
the  foregoing  annexed  transcript  is  a  true  and  cor- 
rect transcript  of  the  voir  dire  examination  of  the 
jurors  who  sat  as  the  trial  jury  in  Criminal  Action 
No.  6747,  United  States  of  America,  Plaintiff,  vs. 
Louis  Raphael  De  Pratu,  Defendant,  tried  before 
the  Honorable  R.  Lewis  Brown  sitting  with  a  jury, 
in  the  Federal  Building  at  Helena,  Montana,  on 
January  7th,  8th,  9th,  1948. 

/s/  JOHN  J.  PARKER, 

Official  Court  Reporter.  [276] 
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The    Court:     Make   your   opening-   statcnifj.l,   on 
behalf*  of  the  GovejTunent. 

(Thereupon    Mr.    I^ease    made    the    of)enirjg 
statement  for  the  Government.) 

******* 

Tlie  Court:     Do  you  desire  to  mak(;  youi'  state- 
ment now? 

Mr.  Archer:     Reserve  it,  if  I  could. 

The  Court:     Very  v^ell.     Call  your  first  witness. 

CHARLES  H.  REED 
called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Pease. 

Q.     Please  state  your  full  name. 

A.     Charles  H.  Reed. 

Q.     Where  is  your  residence?   [50*] 

A.     Tn  Helena  now. 

Q.     And  what  official  position  do  you  hold  with 
the  State  of  Montana  at  this  time? 

A.     I  am  actings  administrator  of  the  Montana 
Liquor  Control  Board. 

Q.     How  long  have  you  occupied  the  position  of 
acting  administrator? 

A.     Since  the  first  of  the  year. 

Q.     That  is,  since  the  first  day  of  January? 

A.     First  day  of  January,  that's  right. 


*  Page  numbering  appearing  at  foot  of  page  of  Reporter's  certified 
Transcript  of  Record. 
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Q.     Of  this  present  month  *?  A.     Yes,  sir. 

Q.  Have  you  in  your  custody,  in  your  official 
custody,  the  records  of  the  Montana  Liquor  Control 
Board?  A.     Yes,  sir. 

Q.  And  those  are  located  in  the  office  of  the 
Administrator,  are  they  not  ?  A.     Yes,  sir. 

Q.     In  this  city?  A.     Yes. 

Q.  Now,  do  you  have  among  those  records  an 
application  for  a  retail  liquor  license  on  behalf  of 
the  defendant  in  this  case,  Louis  P.  De  Pratu? 

A.  Yes,  sir,  that  was  what  I  was  supposed  to 
bring. 

Q.     How  many  do  you  have?  [51] 

A.  Two.  May  it  be  understood  that  I  get  those 
back? 

Mr.  Pease:  The  witness,  your  Honor,  has  asked 
that  provision  be  made  for  the  return  of  the  exhibits 
after  they  have  served  their  purpose.  I  presume 
there  will  be  no  question  about  that  being  done 
after  the  case  is  disposed  of. 

The  Court:  Well,  of  course,  as  far  as  that  is 
concerned,  the  witness,  as  a  state  official,  is  not  re- 
quired to  place  state  records  out  of  his  possession 
in  any  way,  shape  or  form.  If  he  desires  to  do  it, 
it  will  be  returned  to  him. 

The  Witness:  They  are  the  originals  and  only 
copy  of  those  applications. 

The  Court:  You  are  responsible  for  them  as  a 
state  officer,  and  this  Court's  process  will  not  re- 
quire you  to  put  these  records  out  of  your  posses- 
sion. If  you  desire  to  do  it,  they  will  be  returned 
to  you. 
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Mr.  Pease:  If  the  ('ourt  please,  we  will  he  ahle 
to  expeditiously  furnish  copies  of  the  instruments, 
hut  we  cannot  furnish  facsiniilies  of  the  sij^iatures 
on  them,  which  mi^ht  i)ossihly  hecome  of  some 
moment,  and  I  would  like  to  have  the  privilege  of 
using  them  here. 

The  Witness:  1  am  willing  lo  l(3ave  them  liore 
with  you  during  the  trial  of  the  case. 

The  Court:     Very  well.    Proceed. 

Q.  (By  Mr.  Pease) :  Mr.  Reed,  I  would  like 
to  have  you  remove (interrupted)  [52] 

Mr.  Acher:  One  moment.  To  which  we  object 
on  the  ground  that — I  would  like  to  ask  a  question 
or  two  to  lay  the  foundation  for  this  objection. 

The  Court:  No.  That  is  the  Government's  ex- 
hibit, and  they  have  a  perfect  right  to  offer  anything 
they  want.  If  he  wants  to  tear  it  apart,  it  is  still 
in  his  possession  and  he  can  do  anything  he  wants 
with  it. 

Mr.  Pease:  In  view  of  the  objection (inter- 
rupted) 

The  Court:  There  isn't  any  objection  before  the 
Court  at  all.     Proceed. 

Q.  (By  Mr.  Pease) :  Well,  then,  remove  the 
beer  license.  Now,  Mr.  Reed,  I  show  your  plain- 
tiff's Exhibit  1  and  ask  you  if  that  is  one  of  the 
permanent  official  files  of  the  Montana  Liquor  Con- 
trol Board?  A.     That  is  correct. 

Q.  Can  you  state  the  time  oi'  approximate  time 
of  its  having  been  filed  with  the  Liquor  Control 
Board?  A.     The  date  is  on  Ikmc. 
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Q.     What  is  the  date  ? 

A.     The  27th  day  of  June,  1946. 

Q.  And  I  am  handing  you  plaintiff's  Exhibit  2, 
and  ask  you  to  state  if  that  is  one  of  the  permanent 
official  records  of  the  Montana  Liquor  Control 
Board?  A.     Yes,  sir. 

Q.     And  can  you  state  when  that  was  filed?  [53] 

Mr.  Aeher:  One  moment,  to  which  we  object 
on  the  ground  the  witness  has  said  he  became  head 
of  this  deiDartment  on  January  1  of  this  year,  and 
I  don't  see  how  he  would  be  qualified  to  give  testi- 
mony as  to  when  i^apers  were  filed  before  his  tenure 
of  office. 

The  Court:  Well,  the  filing  mark  is  on  there, 
and  that  is  what  the  witness  is  testifying  from.  He 
is  not  purporting  to  testify  from  his  own  personal 
knowledge.  Just  read  the  filing  date  if  there  is  a 
filing  date  on  it. 

A.     15th  day  of  January,  1946. 

Q.  What  do  your  records  show  with  reference  to 
whether  a  license,  a  retail  liquor  license,  was  issued 
by  the  Board  upon  the  application  which  is  plain- 
tiff's Exhibit  1  and  upon  the  application  which  is 
Exhibit  2? 

Mr.  Acher:  One  moment.  To  which  we  object 
upon  the  ground  that  the  records  are  the  best 
evidence. 

The  Court:  Yes,  that  is  true.  If  they  have  a 
record  as  to  whether  it  was  issued  or  not,  the  record 
is  the  best  evidence. 
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Mr.  Pease:  My  iiiforiTiatioii  is  that  tlie  Board 
does  not  retain  dui)licates.  Do  you  liave  a  record 
as  to  wlietlier  or  not  a  license  was  issued  on  tliis 
application"? 

A.  Yes.  We  make  them  out  in  duplicates  and 
we  keef)  the  duplicate.  It  is  no  douht  on  file  in 
the  office. 

Q.  Do  you  have  a  record  as  to  the  issuance  of  a 
license? 

The  Court:  He  just  said  that  he  did  have.  He 
said  that  he  has  [54]  a  duplicate  on  file  in  his  office, 
which  constitutes  the  record,  as  I  understand  his 
answer. 

Q.  Calling  your  attention  to  the  upper  right- 
hand  corner  of  the  first  page  of  plaintiff's  Exhibit  1, 
I  will  ask  you  if  that  is  one  of  the  records  with 
reference  to  the  issuance  of  a  liquor  license? 

A.  Yes,  sir,  this  is — in  the  file,  the  Vvdiole  thing 
you  mean? 

Q.  If,  in  the  administration  of  your  office,  you 
make  a  notation  in  that  box  in  the  upper  right-hand 
corner  showing  the  numbei*  of  the  license  issued? 

A.     That  is  correct. 

Q.  You  say  you  do  have  a  duplicate  of  that 
license  in  your  office?  A.     Yes,  sir. 

Q.     Is  that  also  true  of  Exhibit  2? 

A.     Yes,  sir,  the  same  thing  with  that. 

Mr.  Pease:  We  offer  in  evidence  plaintiff's  Ex- 
hibits 1  and  2. 

Mr.  Acher:  One  moment.  I  should  like  to  ask 
a  (]uestion  or  two  if  I  am  permitted. 

The  Court:     Proceed. 
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Examination 
By  Mr.  Acher: 

Q.  Showing  you  plaintiff's  proposed  Exhibit 
No.  2,  you  were  asked  the  question  as  to  when  this 
document  was  filed,  and  you  read  January  15,  1946. 
Do  you  recall  your  testimony?  [55] 

A.     I  believe  I  did. 

Q.  Well  if  you  will  examine  that,  isn't  it  a  fact 
that  the  date  you  read  was  the  date  that  this  is 
purportedly  signed  by  someone,  "Dated  at  Great 
Falls,  Montana,  this  15th  day  of  January,  1946," 
isn't  that  correct?  A.     It  seems  to  be. 

Q.  Isn't  it  a  fact  that  there  isn't  a  filing  mark 
on  this  proposed  Exhibit  No.  2? 

A.  No,  sir,  I  don't  see  it.  May  I  explain  about 
the  date  further  on  the  records? 

Q.  I  don't  think  it  requires  any  explanation. 
When  you  brought  plaintiff's  proposed  Exhibit 
No.  1  from  your  office,  it  was  not  in  the  same  condi- 
tion that  it  now  is,  in  that  there  was  annexed  to  it 
another  paper,  was  there  not? 

A.     Yes,  the  beer  license. 

Q.     That  was  amiexed  as  a  part  of  your  record? 

A.     Yes  sir. 

Q.     Do  you  have  that  there?  A.     Yes,  sir. 

Q.  And  likewise,  plaintiff's  Exhibit  2  had  an- 
nexed to  it  another  paper  which  was  fastened  to  it? 

A.     That's  right. 

Q.  And  it  was  that  way  in  your  office  as  an 
original  record?  A.     Yes,  sir. 
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Mr.  Aether:  At  tliis  time  we  object  lo  the  intro- 
duction of  [56]  plaintiff's  proposed  Exliii)its  I  and  2 
upon  the  ground  that  there  is  no  presumption  that 
this  document  which  bears  a  signature  "L.  P.  De 
Pratu"  was  signed  by  the  same  person  as  the  de- 
fendant here  until  such  time  as  that  matter  has 
been  connected  up. 

The  Court:  Let  me  see  the  exliibits.  Well,  what 
have  you  to  say  about  that,  Mr.  Pease? 

Mr.  Pease :  I  wish  to  ask  the  witness  one  or  two 
more  questions,  your  Honor? 

Direct  Examination 
(Resumed) 
By  Mr.  Pease: 

Q.  What  were  you  about  to  say,  Mr.  Reed,  in 
answer  to  one  of  Mr.  Acher's  questions  concerning 
the  date? 

The  Court:  Well,  that  is  not  proper  because 
there  is  a  date  stamped  on  the  face  of  this  paper. 

Mr.  Pease:     That's  right. 

The  Court:  It  is  stamped  on  the  face  of  this 
paper, ' '  Received  January  28,  1946,  Montana  Liquor 
Control  Board." 

Mr.  Acher:  One  has  the  stamp  and  the  other 
does  not. 

The  Court:  One  has  the  stamp  and  the  other 
does  not.  That  is  plaintiff's  Exhibit  1  that  bears 
on  its  face  the  date  of  rcM'eipt  by  the  Liquor  Control 
Board.  As  to  plaintiff's  Exhibit  2  if  there  is  any- 
thing on  the  exhibit  that  shows  on  its  face  it  was 
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received  or  filed  by  the  Montana  Liquor   Control 
Board,  he  may  read  it.     If  there  isn't,  you  may 
interrogate  him  as  to  what  personal  knowledge  he 
has  as  to  the  date  it  was  received. 

Mr.  Pease:  He  doesn't  have  any,  your  Honor, 
as  to  the  date,  [57]  he  wasn't  there,  but  I  would 
like  to  ask  the  witness  if  he  can  produce  tomorrow 
the  duplicate  retail  liquor  license  issued  upon  the 
application  and  upon  each  of  these  applications. 
Will  you  do  so  at  the  time  Court  convenes  tomorrow 
morning,  please? 

The  Witness :     Yes. 

Q.     And  do  those  show  the  date  of  issuance? 

A.     Yes,  I  presume  they  do. 

Q.     You  are  familiar  with  the  form  of  license? 

A.     Yes,  but  I  don't  make  the  papers  out  myself. 

The  Court:  Yes,  but  he  has  been  administrator 
only  since  the  first  of  the  year.  That  isn't  much 
time.  He  hasn't  had  much  of  an  opportunity  to 
become  familiar  with  the  forms  of  the  Board.  AYell, 
there  is  an  objection  before  the  Court,  Mr.  Pease, 
what  do  you  have  to  say  about  that? 

Mr.  Pease:  Well  I  will  withdraw  the  offer  at 
this  time  until  after  the  next  witness  is  called, 
and  I  have  no  further  questions  of  Mr.  Reed  at 
this  time. 

Mr.  Acher:     No  cross-examination. 

The  Court:     Very  well,  call  your  next  witness. 

(Witness  excused.) 
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PAUL  VV.  SMITH 

called  as  a  witness  on  behalf  of  tlie  plaintiff,  being 
first  duly  sworn,  testified  as  follows:  [58] 

Direct  Examination 
By  Mr.  Pease: 

Q.     Please  state  your  name. 

A.     Paul  W.  Smith. 

Q.  You  are  an  attorney  and  counselloi-  by  pro- 
fession 'I  A.     I  am. 

Q.     And  have  been  for  years?  A.     Yes. 

Q.     You  live  in  Helena?  A.     I  do. 

Q,  What,  if  any,  official  position  do  you  now 
liave  with  the  State  of  Montana  ? 

A.  I  am  attorney  for  the  Montana  Liquor  Con- 
trol Board. 

Q.  How  long  a  time  have  you  been  incumbent 
in  that  position? 

A.     I  was  employed  as  attorney  in  March,  1944. 

Q.     Have  you  occupied  that  position  ever  since? 

A.     I  have. 

Q.  Were  you  such  during  the  entire  year  of 
1946?  A.     I  was. 

Q.  I  ask  you  to  look  at  plaintiff's  Exhibit  1 
and  plaintiff's  Exhibit  2,  particularly  at  the  name 
of  the  applicant  and  the  signature,  and  T  will  ask 
you  did  you  have  anything  to  do  in  your  official 
capacity  with  the  applications  or  with  any  licenses 
issued  pursuant  thereto?  A.     Yes,  sir,  I  did. 

Q.     Do  you  know  the  defendant,  Louis  De  Pratu  ? 

A.     Yes,  sir,  I  do. 

Q.  Do  you  know  wh(^  these  applications  were 
made  by? 
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A.     B}^  Mr.  De  Pratu,  in  the  courtroom  here. 

Q.     The  defendant  in  this  case  ?  A.     Yes. 

Q.  Were  those  signatures  on  the  exhibits  when 
they  first  came  before  the  Montana  Liquor  Control 
Board?  A.     Yes,  they  were. 

Q.  Mr.  Smith,  can  you  state  what  is  the  pro- 
cedure of  showing  or  of  making  a  record  of  the 
time  of  filing  applications  of  this  kind? 

A.  They  are  filed  when  the  applications — the 
applications  are  filed  when  they  are  received  by 
the  Board. 

Q.     What  record  is  made  of  the  time  of  receipt? 

A.  Well,  the  mailing  clerk  is  supposed  to  stamp 
the  time  of  receipt.  They  do  on  some ;  I  notice  one 
here  there  is. 

Q.  You  find  on  Exhibit  1  there  is  a  reception 
stamp  ? 

A.  Yes,  that  is  made  by  the  mail  clerk  at  the 
Board. 

The  Court:     Are  you  sure  it  is  Exhibit  1? 

Mr.  Pease:     He  looked  at  it. 

Q.  (By  Mr.  Pease)  :  The  other  one  does  not 
bear  a  reception  stamp  ?  A.     No. 

Q.  Wliat  record  is  there  of  the  Board  which  will 
show  the  time  of  filing  of  that  application  ?  [60] 

A.  There  is  a  record  here  of  February  15,  1946, 
marked  O.K.  by  J.A.B.  J.A.B.  is  Mr  J.  A.  Buley. 
He  was  the  administrator.  That  was  the  time  he 
okayed  this  application  so  that  it  was  on  file  with 
the  Board  at  that  time. 
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Q.  It  was  already  on  file  y)y  tlic  IHIli  (.1*  Feb- 
ruary of  1946?  A.     Yes. 

Q.     Is  that  correct  1?  A.     Tliat's  correct,  yes. 

Mr.  Pease:  We  now  re-offer  the  two  exhibits, 
if  the  Court  please.  1  believe  we  overcame  the 
objection  made. 

Mr.  Acher:  At  this  time  the  only  objection  I 
have,  your  Honor,  it  appears  from  the  evidence  of 
the  witness  heretofore  that  this  exhibit  is  not  com- 
plete. In  fact  under  the  Montana  laws  you  can't 
get  a  retail  liquor  license  imtil  you  do  have  a  beer 
license,  and,  therefore,  we  submit  the  whole  appli- 
cation should  be  offered.  We  will  withdraw  the 
objection  if  that  is  done. 

The  Court:  Well,  I  feel  that  the  District  Attor- 
ney, in  presenting  his  case,  may  offer  such  part  of 
the  official  record  as  it  appears  to  him  is  material 
in  the  prosecution  of  his  case.  His  indictment 
charges  a  liquor  license,  and  that  ordinarily  doesn't 
contemplate — the  retail  liquor  license  does  not  ordi- 
narily contemplate,  as  I  believe  in  conunon  par- 
lance, beer,  so  your  objection  to  the  introduction 
of  the  exhibits  is  overruled.  However,  the  District 
Attorney  is  directed  to  make  available  [61]  to  you 
the  portions  of  the  record  that  you  assert  was  re- 
moved from  the  exhibit  as  finally  offered  for  your 
inspection  and  the  inspection  of  your  client,  so  that 
if  you  feel  there  is  any  particular  pai*t  of  that  mate- 
rial to  your  client's  case,  or  this  defendant's  cas'e, 
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you  may  have  an  opportunity  then  to  offer  it.    Pro- 
ceed.    You  will  do  that  Mr.  Pease,  you  will  make 
that  available  to  the  defendant. 

Mr.  Pease:  I  will  ask  Mr.  Reed  to  bring  those 
beer  licenses  back  tomorrow,  or  make  them  avail- 
able right  now. 

:    The  Court:     We  won't  interrupt  the  trial.   Make 
Itliem  available  after  five  o'clock. 
.Mr.  Pease:     The  applications  are  admitted? 
;     The  Court:     They  are  admitted  in  evidence.   The 
objection   is   overruled   and   they   are   admitted   in 
evidence. 
;  (Plaintiff's  Exhibit  1,  being  an  application 

to  the  Montana  Liquor  Control  Board  for  a 
Retail  Liquor  License  by  L.  P.  De  Pratu,  dated 
i  :      the  27th  day  of  June,  1946,  and  Plaintiff's  Ex- 

hibit  2,  being  an  application  to  the  Montana 

;        Liquor    Control    Board    for    a    Retail    Liquor 

;    ,     License  by  L.  P.  De  Pratu,  dated  the  15th  day 

of  January,  1946,  were  here  received  in  evidence 

and  read  to  the  jury.    The  same  will  be  certified 

to  the  Circuit  Court  of  Appeals  by  the  Clerk.) 
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g  Application  for  Retail  Liquor  License 

i(  Application  muni  be  complotoly  fillod  out  and  sworn  to  before  a  Notary  Public  or  other  penion  author- 
i/.cd  to  a<lminiHtcr  onlh.t.  S'he  statutory  fee  must  accompany  thin  application  and  will  be  returned  if  th« 

n  license  is  denied.   Thi.s  Ko.ird  ha.s  thirty  dny.s  iti  which   to  consider  this  application   and   the  applicant 

y,  must  refrain  from  poHsaHsinK  or  Hollinir  intoxicating  liquor  until  in  possession  of  the  license  applied  for. 

O  All  applicants  must  have  a  beer  license,  and  no  licenF.c  shall  be  effective  until  a  permit  shall  have  been 
first  sccure<l  under  the  laws  of  Uiu  United  Slat«;»  il  such  a  permit  Ls  ijecessary  or  is  required  under 

H  such  law.   If  any  false  statement  is  made  in  any  part  of  this  application,  the  applicant,  or  applicant*, 

r  shall  be  deemed  Kuilty  of  a  misdemeanor  and  upon  conviction  thereof,  the  license,  if  issued,  ihall  be  r«- 

*  vol<ed  and  the  applicant  subjected  to  the  penalties  provided  by  law. 

M 

o  L.   r.    LE   PRATU _ 

X        (Fliil  UBM  (t  (ii  iplilleuu  far  lui  llWM*.     PlMtM  I«iBt  m  *n»S 

"  THK..3T(KJ.U.aii*w:..w.i*UiJ!. 

J|j  (Trada  Diiit  which  •ppUuht,  ar  appUauu,  \MUmt  u  a*n  iaak  >Mlm«  ) 

§    6J.9....-...5d..i;.tX.C.O.t..J;.»...i('... arBat..iaJLlay..rtont. 
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g  TO  MONTANA  LIQUOR  CONTROL  BOARD: 

_  I  hereby  apply  for  a  Retail  Liquor  License  and  under  oath  make  the  following  ttatAmenta  and 

S  answer  the  following  questions,  to- wit: 

£  (1)     State  in  what  capacity  you  make  this  application: 

u       rrealfient;  I    Vunas.sT _ 

K  (State  whether  owner,  partner,  or  if  corporation,  state  your  office,  or  in  any  other  eapudty.) 

(2)     If  a  partnership,  or  other  joint  venture,  give  the  names  of  all  interested  parties 


g 


(3)  Are  you  ovei' the  age  of  twenty-one  years? .Y.s.a 

(4)  Are  you  a  citizen  of  the  United  States? .Ysg... 

(5)  Have  you  been  a  citizen  of  the  state  of  Montana  for  five  years?.  Y9.a If  corporation,  hac 

corporation  been  organized  and  doing  business  in  Montana  for  five  years? llO... 

(6)  Are  you  a  keeper  of  a  house  of  ill  fame? Mo 

(7)  Have  you  ever  been  convicted  of  being  the  keeper  of  a  house  of  ill  fame?. ...Np 

(8)  Have  you  ever  been  convicted,  either  under  the  laws  of  the  federal  government  or  the  state  of 
Montana,  of  pandering  or  other  crime  or  misdemeanor  opposed  to  decency  and  morality? 2»0 

(9)  Have  you  or  any  one  employed  by  you  ever  been  convicted  for  violation  of  any  law  or  mrlinanes 
relative  to  sale  of  beer  or  liquor?.. ..Ho. 

(10)  If  you  answered  "yes"  to  the  preceding  question,  state  the  particular  offense,  date,  court  and 
place  of  conviction :  ..  . 


(11)  Has  any  license  to  sell  liquor  at  retail,  issued  under  the  Act  by  virtoe  of  which  this  license  is 
applied  for,  issued  to  you,  or  in  which  you  were  interested  as  a  partner  or  otherwise,  ever  been 

revoked?.  ...?'.° 

(12)  Has  the  undersigned,  under  separate  application,  applied  for,  or  been  issued,  a  beer  license  under 
the  laws  of  Montana  for  the  calendar"  year  for  which  this  license  is  applied  for? Ko 

(13)  Has  any  other  liquor  license  been  issued  to  you  this  fiscal  year? YiO. 

(14)  Are  you  interested  in  any  other  liquor  license  other  than  the  one  for  which  this  apphcatica  is 
made?....''.9 

(15)  Are  the  premises  for  which  such  license  is  sought  inside  the  boundaries  of  an  incorporated  city 
or  town? .Vea  . 

(16)  If  the  premises  for  which  license  is  sought  arc  not  in  a  city  or  town,  are  the  same  within  &  dis- 
tance of  five  (5)  miles  of  a  city  or  town  with  a  population  of  two  thousand  (2,000)  or  more, 
measured  in  a  straight  line  from  the  nearest  entrance  of  such  premises  to  the  nearest  boun- 


dary of  such  city?. 


^ 


(17)  Arc  Ihi-  prfmiHCH  ubovo  Hnccifictl,  for  whifh  the  license  iii  applied,  on  the  name  irtreet  >r  ave- 
nuv  und  within  C(K)  fcr't  of  a  buiiilinK  occufiied  exclunlvely  as  a  church,  Rynagoyue  or  other 
|)liic(.'  of  worship,  or  Hchool  (except  a  commercially  operated  gchfxjl)  ;  the  meaaurem';nt«  to  Ij* 
taken  in  a  Htraixht  line  from  the  center  of  the  neareitt  entrance  of  iuch  school,  church,  synA- 
KOKuc  or  other  place  of  worship  to  the  center  of  the  nearest  entrance  of  the  premises  for  which 

the  license  is  applied?       lla 

(18)  If  you  have  answered  "yes"  to  the  last  preceding  question,  aUte  whether  the  premises  for 
which  the  license  is  iipplied  are  maintained  as  a  bona  fide  hotel,  restaurant,  railway  car,  club  or 
fraternal  oruanization  or  society,  or  similar  place  of  business,  established  and  in  actual  opera- 
tion for  one  year  prior  to  March  Fj,  19.'!7?        I'.D 

(19)  If  the  business  to  be  licensed  is  outside  of  an  incorporated  city  or  town,  what  other  businesses 
arc  operated  by  applicant  or  those  interested  or  about  to  be  interested  in  the  business  to  be 
licensed,  such  as  other  bars,  dance  halls,  tourist  camps,  rooming  houaea  and  places  of  like  re- 
sort?      

(20)  Thiit  the  Board  or  any  member  thereof,  or  its  duly  authorized  representative,  or  any  peace  offi- 
cer of  this  state  shall  have  the  right  at  any  time,  and  is  hereby  given  the  authority  to  make 
an  examination  of  the  premises  of  the  undersigned  and  to  check  the  books,  records  and  stock 
in  trade  of  the  undersigned  and  to  take  an  inventory  thereof  and  in  the  event  any  liquor  is  found 
which  is  being  kept  or  held  in  violation  of  the  law,  he  may  immediately  siece  and  remove  the 
same; 

(21)  That  the  undersigned,  or  his  or  her  employee  or  employees,  will  not  sell,  deliver  or  give  away, 
or  cause  or  permit  to  be  sold,  delivered  or  given  away,  any  liquor,  beer  or  wine  to  any  person 
under  the  age  of  21  years,  or  to  any  intoxicated  person  or  any  person  actually,  apparently  or  ob- 
viously intoxicated,  or  to  an  habitual  drunkard,  or  to  any  interdicted  person ;  and. 

(22)  That  if  the  undersigned  is  granted  the  license  applied  for,  the  undersigned  will  abide  by  all 
rules  and  regulations  of  the  Board  relating  to  beer  or  intoxicating  liquor,  and  will  not  violate 
any  law  of  the  United  States,  or  of  the  State  of  Montana,  or  any  legal  city  ordinance  relating 
to  beer  or  intoxicating  liquor,  and  will  not  knowingly  permit  any  agent  or  employees  so  to  do, 
it  being  the  express  understanding  that  violation  of  any  rule  or  regulation  of  said  Board,  or  of 
any  law  of  the  United  States,  or  of  the  State  of  Montana,  or  of  any  city  ordinance  relating  to 
beer  or  intoxicating  liquor  by  the  undersigned,  or  any  of  them,  or  by  any  agent  or  employee 
of  the  undersigned,  shall  be  sufficient  grounds  for  the  revocation  or  suspension  of  the  Ucenae 
herein  applied  for. 


Dated  at      "roa.t  Falls ,  MonUna.  this. .27.th day  of....  Junft 1Mj6._ 

...::^/5....AlLi£d5&.:._ __. 


STATE  OF  MONTANA, 
COUNTY  OF  Ca...c.ade.. 


being  first  duly  sworn,  each  for  himself,  or  herself,  deposes  and  says :  that  he,  or  she,  has  re«d  the 
foregoing  application  and  knows  the  contents  thereof;  and  that  the  same  is  true  to  the  knowledge  of 
the  deponent 


•I  IB  iiiaiiiin 


Subscribed  and  sworn  to  before  me  this 27.th day,  of JUna ^   IH.S1 


MMwr    P«Ui«    hr   tk«    SUU   •< 

^  ,  Residing  at.are.«t..i:RllS. Montana. 


*'"f></;  My  (Commission  expires  ..  S/15/48 


■torr 

LICENSE    rXES  - 

IB  dUu  OT«r  10.000  popiUUcn  or  within  fin  mil—  a»ncl  ...  |eoo  00     '*  '•"'■'■'»•  ^'  p«l>«l«ll<»  lk«  BmN  win  w  f»nn»4  W 

Lut  thu  10.000  um  man  th.ii  6.000  or  witklh  n».  alUa  tkaiatf  <»«n         ***  *"'  ••••••  '•  •"•««  ••  Hw  tta.  •«  llw  »y»»i»il.. 

I«M  th*n  6.000  • 
L«H  thM    2,000 


I  th.1.  6.000  or  wituh  riT.  uiM  u«M( <m!oo  **""  "  •"*"  •'•»•"-••«  ">•  •»a«ito. 

Lon  th*n  6.000  and  moro  thsa  2.000  or  within  nvo  alko  Ifcnurf  300.00 


MAKE    SEPARATE    HEMITTANCE    FOH    EACH    APPUCATIOK 


I,(00-J'4(.      ,M. 


..^MmC, 


FISCAL  YKAR 


1945 

Juir   >•   >94i  lo  Jun*  30.    1S4I 


(DO  mat  vra  Tmis  uAoai 
Caah  Item  No.    . 

Beer  License      /  '  y 

R.  No / .-..i.. 

Liquor   Licenxe  /r)0  / 
R.  No '  ^  /  P 


(Countr   In    whicb   llctDU 
U  lo  tw  UMd.) 

FEE  t  ^^'     '  Montana  Liquor  Control  Board 

HKI,E.<rA,   HOJITANA 

Application  for  Retail  Liquor  License 

Application  must  be  completely  filled  out  and  Bworn  to  before  a  Notary  Public  or  other  person  author- 
ized to  administer  oaths.  The  statutory  fee  must  accompany  this  application  and  will  be  returned  if  the 
license  is  denied.  ThiH  Board  has  thirty  days  in  which  to  consider  this  application  and  the  applicant 
must  refrain  from  possesHing  or  selling  intoxicating  liquor  until  in  possession  of  the  license  applied  for. 
All  applicants  must  have  a  beer  license,  and  no  license  shall  be  effective  until  a  permit  shall  have  b«Mi 
first  secured  under  the  laws  of  the  United  SUtes  if  such  a  permit  is  necessary  or  is  required  under 
such  law.  If  any  false  sUtement  is  made  in  any  part  of  this  application,  the  applicant,  or  appUcanta, 
■hall  be  deemed  guilty  of  a  misdemeanor  and  upon  conviction  thereof,  the  licensa,  if  iaaued,  ■hall  be  re- 
voked and  the  applicant  subjected  to  the  penalties  provided  by  law. 


^•...^.•...A^.il^atM - 

(ruiiuiiM  «r  aii  apitltaMla  !•»  iua  Umm*.    timm  |*IM  m  Ifi^) 

.'nie.;iii.ccte)iai».!.a...5.1ub. 

619  -  and  .jtreet    Northwest^    Great   Falla,    Murita.Qfl 

(Lmliaa  bj  lUMt  tmii  uBbiir  u4  iitr  m  tow*  of  Ik*  »«!■■  wi«  tk«  >»■«■■«  !•••»•  Mnti«  •■  mMm  Ik*  Ummm,  I 


TO  MONTANA  UQUOR  CONTROL  BOARD: 

I  hereby  apply  for  a  Retail  Liquor  License  and  under  oath  make  the  foDowfaic  Btatemeata  and 
aniwer  the  foliowing  questions,  to-wit: 
(1)    State  in  what  capacity  you  make  thia  application: 


President  and  IJana~er 


ar.-'i- - 


(State  whether  owner,  partner,  or  if  corporation,  state  your  office,  or  in  any  other  capadty.) 
(2)    If  a  partnership,  or  other  joint  venture,  give  the  namea  of  all  tntenstad  partiea. 


(8)    Are  you  over  the  age  of  twenty-one  years? X^.a 

(4)    Are  you  a  citizen  of  the  United  StateaT Xe.a.... 

(6)    Have  you  been  a  citizen  of  the  state  of  Montana  for  five  yeanT. — XCLa — 

(6)  Are  you  a  keeper  of  a  house  of  ill  fame? JJA — 

(7)  Have  you  ever  been  convicted  of  being  the  keeper  of  a  house  of  01  fame? No 

(8)  Have  you  ever  been  convicted,  either  under  the  laws  of  the  federal  government  or  the  atata  of 
Montana,  of  pandering  or  other  crime  or  misdemeanor  oppoaed  to  decency  and  moraUtjrT-JIo 

(9)  If  you  answered  "yes"  te  the  preceding  question,  state  the  particular  offense,  date,  eoort  and 
place  of  conviction: - 


(10)  Has  any  license  to  sell  liquor  at  retail,  issued  under  the  Act  by  virtue  of  which  this  Ucense  is 
applied  for,  issued  to  you,  or  in  which  you  were  Interested  as  a  partner  or  otherwise,  evw  been 

revoked? ?J.9 

(11)  Has  the  undersigned,  under  separate  application,  applied  for,  or  been  issued,  a  teer  boaasa  oader 
the  laws  of  Montana  for  the  calendar  year  for  which  this  license  is  applied  for? .^..9 — 

(12)  Has  any  other  liquor  license  been  issued  to  you  this  fiscal  year?...iia 

(IS)  Are  you  interested  in  any  other  liquor  license  other  than  the  one  for  which  this  application  is 
made?..y.9. 

(14)  Are  the  premises  for  which  such  license  is  sought  inside  the  boundaries  of  an  incorporated  dty 
or  town? .-?.?.? 

(15)  If  the  premises  for  which  license  is  sought  are  not  in  a  city  or  town,  are  the  same  within  a  dis- 
tance of  five  (6)  miles  of  a  city  or  town  with  a  population  of  two  thousand  (2,000)  or  more, 
measured  in  a  straight  line  from  the  nearest  entrance  of  such  premises  to  the  nearest  boun- 
dary of  such  city? 


(16)  Are  the  premises  above  specified,  for  which  the  license  is  appHed,  on  the  same  street  or  ave- 
nue and  within  600  feet  of  a  building  occupied  exclusively  as  a  church,  synagogue  or  other 
place  of  worship,  or  school  (except  a  commercially  operated  school) ;  the  measurements  to  be 
taken  in  a  straight  line  from  the  center  of  the  nearest  entrance  of  such  school,  church,  syna- 
gogue or  other  place  of  worship  to  the  center  of  the  nearest  entrance  of  the  premises  for  which 


a4 


the  license  is  applied? X\9.. 


(17)  If  you  have  anawered  "yea"  to  the  laat  preceding  queatlon,  atate  whether  tb,-  premiaea  for 
which  the  licenee  ia  applW  are  malnUlned  aa  a  bona  fide  hot«l,  reaUurant.  railway  car,  club  or 
fraternal  organization  or  society,  or  Blmllar  place  of  bualneaa,  eatabllahed  and  in  actual  opera. 

tlon  for  one  year  prior  to  March  5,  19377 


(18)  If  the  buHinesH  to  be  liceniied  id'ouUlde  of  an  incorporated  city  or  town,  what  othfcr  buaineaaea 
are  operated  by  applicant  or  thoae  Intereiited  or  about  to  be  Interested  in  the  buaineaa  to  M 
licensed,  auch  aa  other  bara,  dance  halU,  touriat  campa,  rooming  houaea  and  placea  of  Uk«  r*- 


■ort? 


(19)  That  the  Board  or  any  member  thereof,  or  lU  duly  authorized  repreaenUtive,  or  any  peace  offl- 
cer  of  this  sUte  shall  have  the  right  at  any  time,  and  ia  hereby  given  the  authority  Uj  malia 
an  examination  of  the  premises  of  the  undersigned  and  to  check  the  books,  records  and  stock 
In  trade  of  the  undersigned  and  to  Uke  an  Inventory  thereof  ard  In  the  event  any  liquor  la  found 
which  Is  being  kept  or  held  in  violation  of  the  law,  he  may  Immediately  sieze  and  remore  Um 
same; 

(20)  That  the  undersigned,  or  his  or  her  employee  or  employees,  will  not  sell,  deliver  or  give  away, 
or  cause  or  permit  to  be  sold,  delivered  or  given  away,  any  liquor,  beer  or  wine  to  any  ptrum 
under  the  age  of  21  years,  or  to  any  Intoxicated  person  or  any  person  actually,  apparently  or  ob- 
viously intoxicated,  or  to  an  habitual  drunkard,  or  to  any  interdicted  person;  and, 

(«)  That  if  the  undersigned  is  granted  the  license  applied  for,  the  undersigned  wUI  abide  by  all 
rules  and  regulations  of  the  Board  relating  to  beer  or  intoxicating  liquor,  and  will  not  viol«t« 
any  law  of  the  United  SUtes,  or  of  the  SUte  of  Montana,  or  any  legal  city  ordinance  reiatinf 
to  beer  or  intoxicating  liquor,  and  will  not  knowingly  permit  any  agent  or  empk>yees  so  to  do. 
It  boing  the  exprrnn  unrlrrstandlnjf  thn*  vUilntion  nf  arj  .  ul«-  oi  rcgubtloii  of  lUiic'  B<«.d,  or  of 
any  law  of  the  United  States,  or  of  the  SUte  of  MonUna,  or  of  any  city  ordinance  relating  ta 
beer  or  Intoxicating  liquor  by  the  undersigned,  or  any  of  them,  or  by  any  agent  or  employaa 
of  the  undersigned,  shall  be  sufficient  grounds  for  the  revocation  or  anapenaion  of  tha  BeeoM 
herein  applied  for. 


Dated  at    ^reat  palls  ,  Montana,  tUL. i^tfe Jay  at. JiWAiAXJ. ,  194..-&. 


STATE  OF  MONTANA,  1 

r 


COUNTY  OF  ....^M?.^^.? 

L.   P.   Dei>ratu 


being  first  duly  sworn,  each  for  himself,  or  herself,  depooea  and  aaya:  that  h^  or  ahe,  has  read  tha 
foregoing  application  and  knows  the  contenU  thereof;  and  that  the  aame  ia  true  to  the  knowledge  oi 
the  deponent 

:^_iL^2>4^. . 


(•ku<*'>«  •<  Ai  *naii  II) 
SubMriLed  ai\d  sworn  to  before  me  thla.....i.5.$fe. day  oLj !?^?L5»^i3 _...,  l»4_i._ 

_ .Z21  '  ' 


Residing  at.9.??..'i$..„^li3 ^  ii«i»«n> 

My  Commiasion  exiriwa...?.?.*'.. 2pj...  1946 _ 


Lioassa 

iB  «ttlM  •T«r  10,000  p«p«l*tl«B  m  vttkiB  flri  HjlM  ttafMf 

Lm  Iku  10.000  u4  mmtt  «ku  t.ooo  m  wt>kl>  On  bUm  tkmtf  . 
Lmi  Iku  a.ooo  u4  wm  tkM  two  m  wllfeu  an  bUm  t^mmt  . 

Lmi  Ou   tooo   _ 


United  States  of  America  79 

(1\'stini<)iiy  of  l\ml  VV.  Siriitli.) 
Mr.  Pease:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Adier: 

Mr.  Acher:  If  the  Court  please,  I  would  like  to 
call  attention — 1  don't  know  whether  I  am  per- 
mitted to  discuss  that — the  tirst  question  Mr.  Pease 
didn't  read  to  you,  "State  in  what  capacity  you 
make  this  a])plication "  and  then  there  is  a  line 
with  the  words  typed  in  "President  and  Manager," 
and  under  the  line  it  says  "State  whether  owner, 
partner,  or  if  corporation,  state  youi*  office,  or  in 
any  other  capacity." 

Mr.  Pease:  I  did  read  that  in  tlie  first  applica- 
tion, it  is  the  same  in  both. 

Mr.  Acher:  You  did  in  the  first,  but  in  the  sec- 
ond you  omitted  it. 

Mr.  Pease:     1  didn't  repeat. 

Q.  (By  Mr.  Acher) :  Y^ou  have  some  acquaint- 
anceship with  the  original  application  and  the  sec- 
ond application,  that  is.  Exhibit  1  and  Exhibit  2. 
in  this  case,  do  you  not?  A.     Y^es. 

Q.  Now,  isn't  it  a  fact  that  before  the  liquor 
license,  which  is  plaintiff's  Exhibit  1,  could  be  issued 
that  there  has  to  be  issued  a  beer  license,  and  that 
it  was  annexed  as  part  of  your  file  in  your  office* 

A.     That's  correct. 

Q.  And  you  had  to  do  with  this  particular  appli- 
cation personally,  so  you  know  about  it? 

A.  Yes,  it  was  submitted  to  me  because  of  the 
Stockman's  Club. 


80  Louis  Raphael  Be  Pratu  vs. 


1 


(Testimony  of  Paul  W.  Smith.) 

Q.  I  camiot  now — could  I  ask  Mr.  Reed,  inas- 
much as  Mr.  Smith  can  identify  it,  to  have  it  pre- 
sented at  this  time? 

The  Court :  If  Mr.  Reed  has  it  in  his  possession, 
and  you  desire  [63]  to  get  it  from  him,  you  may 
take  time  to  get  it,  if  you  want. 

Q.  Showing  you  the  Government's  Exhibit  No.  1, 
could  you  identify  now  the  particular  paper  here 
that  would  fit  that.  It  was  taken  off  here  in  the 
presence  of  the  jury  a  little  while  ago. 

A.    Yes. 

Q.  Showing  you  an  exliibit  which  has  been  iden- 
tified as  defendant's  Exhibit  3,  Mr.  Smith,  I  will 
ask  you  whether  or  not  that  application  for  a  retail 
beer  license  was  issued  simultaneously  with  and  as 
a  condition  precedent  to — I  mean  the  application 
was  considered  simultaneously  with  plaintiff's 
Exhibit  1,  and  that  any  license  issued  under  Ex- 
hibit 1  first  had  to  have  a  license  issued  under  this 
applicati{m  1 

Mr.  Pease:  I  think  I  will  object  to  that  ques- 
tion, your  Honor,  in  part  as  it  is  not  the  best  evi- 
dence in  the  case,  the  best  evidence  being  a  record, 
and  in  the  second  place,  he  is  really  asking  Mr. 
Smith  as  to  what  the  law  provides. 

The  Court:  That  is  true.  The  statute  of  Mon- 
tana provides  that  a  retail  liquor  license  shall  not 
be  issued  unless  a  beer  license  has  been  issued. 

The  Witness:     Yes. 

The  Court:  If  that  is  the  law,  why  ask  the 
witness  ? 
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Mr.  Afhor:  I  offer  (lefV'riclant's  Exhibit  3  aK 
pai-t  of  the  same  applic^atioii,  intermingled  with  it. 
They  couldn't  get  one  without  the  other;  and  they 
are  all  one  application.  [64] 

Mr.  Pease:  1  would  like  to  ask  a  question  as  a 
foundation. 

Examination 
By  Mr.  Pease : 

Q.  Mr.  Smith,  the  two  exhibits,  the  retail  liquor 
application  and  the  beer  application,  were  stapled 
together  by  a  wire  staple  when  produced  here  in 
court,  were  they  not  ?  A.     Yes,  that  is  correct. 

Q.  Will  you  state  whether  they  are  considered 
as  a  single  instrument,  or  were  they  stapled  for 
convenience  ? 

A.  It  is  done  for  convenience  in  the  office  so  it 
will  be  on  top,  be  together. 

Q.  Is  the  beer  application  considered  a  part  of 
the  liquor  application? 

A.  No,  except  they  have  to  have  a  beer  license 
before  they  can  get  a  liquor  license. 

Mr.  Pease:  I  think  I  will  object  to  it  on  the 
ground  I  think  it  is  an  encumbrance  of  the  record 
and  is  shown  to  be  no  part  of  the  retail  liquor 
license  application. 

The  Court :     Let  me  see  it. 

Mr.  Acher:  I  think  here  is  Exhibit  1  that  goes 
with  it,  your  Honor. 

The  Court:  Well,  ladies  and  gentlemen  of  the 
jury,  there  is  a  question  of  law  which  is  to  be  sub- 
mitted to  me  now  that  will  probably  take  some 
little  time. 
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(Jury  excused  until  10:00  o'clock,  January  8, 
1947,  and  retired  from  the  courtroom.)  [65] 

The  Court :  Well,  on  what  theory  do  you  believe 
this  is  material,  Mr.  Acher,  defendant's  Exhibit  3 
admissible  in  evidence  at  this  time? 

Mr.  Acher:  It  shows  on  its  face,  your  Honor, 
that  this  application  was  not  necessarily  for  the 
defendant,  but  for  a  corporation.  I  expect  to  sup- 
plement that  by  further  evidence.  I  think  I  can 
'tell  your  Honor  our  theory  of  this  case  is  this: 
we  expect  to  show  that  there  was  a  corporation 
formed  called  the  Stockman's  Club;  that  this  appli- 
cation was  made,  theoretically  for  the  club  so  far 
as  our  client  was  concerned.  They  had  a  rule  that 
a  non-profit  club  had  to  be  in  existence  for  so  long 
a  time  mider  the  staute  before  that  was  allowable, 
and:  so  a  license  was  issued  to  the  man  individually, 
but  as  appears  from  the  statements  on  plaintiff's 
Exhibit  1,  it  is  a  debatable  question  whether  it  means 
he  was  a  citizen  or  whether  the  club  is  a  citizen. 
■■•The  Court:  Isn't  that  a  part  of  your  defense, 
then'? 

•=    Mr.  Acher:     I  think,  your  Honor,  when  a  docu- 
-ment  is  introduced  in  evidence,  I  thought  the  rule 
'  was  I  could  introduce  the  rest  of  it  in  evidence. 
My  contention  is  that  the  two  documents  are  one 
and  I  can  introduce  the  rest  of  it. 
■•  •■    The  Court :     That  may  be  the  rule,  but  they  are 
two  separate  and  distinct  ai3plications  as  I  see  it, 
-neither  one  relating  to  the  other,  one  an  application 
for  a  retail  liquor  license,  and  the  other  an  applica- 
tion for  a  beer  license.     They  may  have  both  [_66'\ 
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]»('('Ti  sifi,-n('<l  at  flic  same  time;  they  may  Ijolli  have 
been  submitted  to  the  State  Board  (d'  Eqnnlization 
at  the  same  time  but,  in  my  opinion,  that  does  not 
make  them  one  instrument.  It  doesn't  m:d<e  two 
of  lliem  one  instrument.  They  are  two  separate 
j)ieees  of  paper,  they  were  separately  executed; 
there  are  questions  that  are  put  in  one  that  are  rM>t 
put  in  the  other.  The  rule,  very  true,  is  that  wheyi 
a  portion  of  a  writing  is  offered  in  evidence,  that 
tlien  th(^  otlier  party  lias  the  right  to  offer  the  other 
portion. 

Mr.  Acher:     That  is  my  contention. 

The  Court:  But  this  is  more  than  one  writing. 
These  are  two  separate  and  distinct  writings,  and 
the  rule,  as  I  view  the  rule — you  are  offering  here 
one  an  application  for  a  retail  beer  license,  and 
the  other  an  application  for  retail  liquor  license. 

Mr.  Achcr:  Your  Honor  will  note  up  in  the 
corner  of  plaintiff's  Exhibit  1,  "Beer  License 
Issued."  : 

The  Court:  That's  right,  and  on  this  1  note  here 
that  on  this  ai^plication  for  retail  beer  license,  the 
number  is  on  there,  and  I  note  also  that  on  the 
application  for  retail  beer  license  that  the  liquor 
license  number  is  on  there,  too,  but  that,  in  my 
opinion,  does  not  make  it  one  paper,  document,  or 
instrument.  They  are  still,  as  I  see  it,  two  separate 
and  distinct  papers.  In  other  words,  he  was  apply- 
ing for  two  of  these  things:  he  was  applying  to  the 
State  Board  to  be  permitted  to  sell  two  different 
articles  [67]  in  his  place  of  business.     He  was  re- 
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quired  to  have  licenses  to  sell  each  of  them.  Now, 
beer,  as  I  view  it,  isn't  a  liquor,  it  is  beer,  it  is  not 
at  all  the  same (interrupted) 

Mr.  Acher:  But  he  couldn't  get  a  liquor  license 
without  a  beer  license. 

The  Court:  That  may  be  very  true.  The  State 
may  require  as  a  condition  precedent  to  licensing 
a  man  to  sell  whiskey  that  he  also  be  licensed  to  sell 
beer,  but  that  still  doesn't  make  beer  whiskey  or 
whiskey  beer,  and  as  I  view  it  at  this  time,  they  are 
two  different  and  distinct  instruments.  The  indict- 
ment charges  that  he  made  a  false  statement  in  a 
retail  liquor  license,  in  his  application  for  a  retail 
liquor  license.  That  is  the  matter  before  the  jury, 
and  it  makes  no  difference,  as  I  view  it,  if  he  made 
a  false  statement  in  a  retail  liquor  license,  whether 
he  made  a  true  statement  in  his  application  for  a 
retail  beer  license,  and  that  seems  to  me  to  be  your 
contention.  If  that  is  your  contention,  it  seems  to 
me  it  is  matter  to  prove  in  your  case  in  chief  if 
that  is  your  defense  as  you  say  it  is.  I  will  sustain 
the  objection  to  that  offer. 

Mr.  Acher:  I  will  take  it  it  isn't  with  prejudice 
to  the  right  to  renew  it  later? 

The  Court:  No.  Sustained  on  the  ground  it  is 
part  of  your  case  in  chief,  if  you  desire. 

(Whereupon  an  adjournment  was  taken  until 
Thursday,  January  8,  1948,  at  10:00  o'clock 
a.m.,  at  which  time  the  following  proceedmgs 
were  had  in  the  presence  of  the  jury.)  [68] 
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Avitncss  for  the  ]»lairitiff,  resumed  the  witness  stand 
for 

Further   Cross-Examination 
By  Mr.  Acher: 

Q.  At  the  conchision  of  yesterday's  session,  Mr. 
Smith,  you  had  identified  a  document  as  defendant's 
proposed  Exhibit  3,  which  \  })elieve  you  identified 
as  having  been  submitted  at  the  same  time  as  plain- 
tiff's Exhibit  1  ?  A.     Yes. 

Q.  I  now  sliow  you  a  document  wliich  has  been 
marked  for  identification  as  defendant's  Exhibit  4, 
and  ask  you  to  identify  that. 

A.     That  is  the  application  for  retail  beer  license. 

Q.  And  I  will  ask  you  whether  or  not  that  was 
submitted  at  the  same  time  as  the  application  for 
retail  liquor  license  which  is  in  evidence  as  plain- 
tiff's Exhibit  2?  A.     Yes,  it  was. 

Q.  In  your  direct  examination,  Mr.  Smith,  you 
testified  that — the  question  was  asked,  ''I  ask  you 
to  look  at  plaintiff's  Exhibit  1  and  i)laintiff's  Ex- 
hibit 2,  particularly  at  the  name  of  the  applicant 
and  the  signature,  and  I  will  ask  you  did  you  have 
anything  to  do  in  your  official  cai)acity  with  the 
applications  or  with  any  license  issued  pursuant 
thereto,"  and  your  answer  was  *'Yes,  sir,  I  did." 
I  will  ask  you,  Mr.  Smith,  whether ,  or  not,  is  it 
not  a  fact  that  plaintiff's  Exhibit  2  was  referred  to 
you  in  your  official  capacity  shortly  prior  to  Feb- 
ruary 16,  1946,  by  Mr.  Buley,  the  administrator  for 
the  Montana  Liquor  Control   [69]   Board,   for  an 
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J  opinion  as  to  whether  or  not  a  license  could  be  issued 

to  the  Stockman's  Club? 

Mr.  Pease :     If  the  Court  please,  the  Government 

objects  on  the  ground  that  the  matter  appears  to 

be.  irrelevant  to  the  issues  of  tlie  cause. 
:-;.: The  Court:     Sustained. 
:•    Mr.  Acher:     Could  we  make  a  written  offer  of 

proof,  your  Honor? 

The  Court:     Very  well. 

"  Defendant's  Offer  of  Proof  No.  1 

The  defense  offers  to  prove  by  the  witness  on  the 
stand  that  he  would  have  answered  the  question  to 
which  objection  has  been  made  in  the  affirmative. 

Mr.  Pease :  The  Government  objects  to  the  offer 
of  proof,  first,  on  the  ground  that  the  matter  is 
irrelevant,  second,  on  the  ground  it  is  improper 
cross-examination  and  a  part  of  the  defendant's 
case  in  chief. 

The  Court :  Well,  the  offer  of  proof  will  be  filed 
as  defendant's  offer  of  proof  No.  1  by  the  Clerk 
and  the  objection  will  be  sustained. 

Mr.  Acher :  If  your  Honor  please,  do  I  have  the 
right  to  ask  questions  on  this  subject,  or  should  I 
confine  myself  to  written  offers  of  proof?  I  don't 
want  to  be  in  contempt,  I  want  to  proceed  properly. 

The  Court:  If  you  desire  to  make  a  record,  pro- 
pound the  questions  [70]  orally  and  see  if  the  ques- 
tions are  objected  to  and  whether  or  not  they  will 
be  sustained  on  it  and  then  make  your  offer  of 
proof. 
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(,).  Sliowiiig  you  plaiiitiif' s  Exliibit  2 — this  may 
b(^  repetition  but  I  am  afraid  it  is  in  the  last  (pies- 
tion — state  whether  or  not  tliis  exhibit  was  prcr 
sented  to  you  shortly  prior  to  Febinai-y  15,  1946? 

A.     Yes,  it  was. 

Q.  And  what  action  did  you  take  in  your  offi<'ial 
capacity  upon  tlie  application  wlien  it  was  submitted, 
to  you? 

Mr.  Pease:  Just  a  moment,  if  the  Court  please, 
J  would  like  an  oj)portunity  to  ask  a  foundation 
question  at  this  point. 

The  Court:  Well,  1  don't  know\  A  foundation 
for  what? 

Mr.  Pease:  I  want  to  clarify  the  character  of 
the  official  capacity,  your  Honor. 

The  Court:  No.  This  is  cross-examination.  The 
witness  has  testified  on  your  direct  examination  as 
to  the  authority  of  the  position  lie  held  with  the 
Montana  Liquor  Control  Board. 

Mr.  Pease:  I  appreciate  that.  I  will  object  to 
tlie  question  on  the  ground  that  the  same  is  not 
proper  cross-examination  and  part  of  the  defense 
of  the  case,  and  the  same  is  irrelevant  to  the  issues 
of  the  case. 

The  Court:  Well,  I  think  I  will  overrule  that 
one  objection.  It  is  not  asking  the  witness  to  relate 
anything  he  said;  it  is  simply  asking  him  what  he 
did.  It  will  be  overruled.  Simply  [71]  answer  the 
question. 

A.  I  gave  an  opinion  as  to  the  Stockman's  Club 
holding  a  liquor  license.. 
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Q.     And  what  was  that  opinion? 

Mr.  Pease :  Objected  to  on  the  same  grounds  as 
the  last  objection. 

The  Court:     Sustained. 

Q.  In  gi^dng  that  opinion,  did  you  treat  plain- 
tiff's Exhibit  2  as  an  application  by  L.  P.  De  Pratu 
or  as  an  application  by  the  Stockman's  Club? 

Mr.  Pease:  Object  to  that,  if  the  Court  please, 
on  the  ground  stated  in  the  last  objection  and  also 
as  calling  for  an  opinion,  apparently  as  calling  for 
a  matter  which  apparently  is  a  matter  of  record, 
the  record  being  the  best  evidence. 

Mr.  Acher :  If  the  Court  please,  I  would  just  like 
to  call  attention  that  this  is  cross-examination.  On 
direct  examination  he  w^as  asked,  "Did  3^ou  have 
anything  to  do  in  your  official  capacity  with  the 
applications  or  with  any  licenses  issued  pursuant 
thereto?"  He  said,  "Yes,  sir."  On  cross,  with- 
out objection,  the  question  was,  "You  had  to  do 
with  this  particular  application  personally  so  you 
know  about  it?"  and  the  answer  was,  "Yes,  it  was 
submitted  to  me  because  of  the  Stockman's  Club." 
It  is  in  without  objection. 

The  Court:  That  is  true.  What  goes  in  without 
objection  on  cross-exammation,  as  I  view  it,  doesn't 
enlarge  the  scope  of  [72]  cross-examination.  The 
scope  of  the  cross-examination  is  either  enlarged 
or  limited  by  the  questions  asked  by  the  counsel 
on  his  direct  examination,  and  it  is  true  he  was 
asked  if  he  had  something  to  do  with  it,  but  it  seems 
to  me  at  the  time  he  was  asked  more  as  the  laying 
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of  a  fouridatiori  as  to  wlictlicr  or  Mot  he  knew  the 
person  who  sijjjned  the  instrument  than  as  to  its 
contents.  It  makes  no  difference  how  this  witness 
viewed  the  application,  the  application  is  in  writing 
and  speaks  for  itself  as  to  who  the  api)lication  was 
made  by  and  who  it  was  made  for.  Asking  him 
what  he  considered  it  is  improper  cross-examination, 
an  invasion  of  the  province  of  the  jury  in  asking 
him  to  construe  a  record.  The  objection  will  be 
sustained. 

Defendant's  Offer  of  Proof  No.  2 

The  defense  offers  to  prove  by  the  witness  on  the 
stand  that  he  treated  the  application  as  that  made 
by  the  Stockman's  Club. 

Mr.  Pease:  Objected  to  on  the  same  grounds  as 
stated  in  the  last  previous  objection,  particularly 
that  the  matter  which  is  the  subject  of  the  offer  is 
a  matter  of  record,  that  the  answer,  if  given,  would 
not  l)e  the  best  evidence  for  that  reason,  and  that 
the  same  is  no  ])art  of  the  proper  cross-examination 
of  this  witness,  and  if  j) roper  at  all  would  be  matter 
to  be  offered  as  part  of  the  defense  in  the  case. 

The  Court:  The  offer  will  be  filed  as  defendant's 
offer  of  proof  No.  2,  and  the  objection  will  be 
sustained.  [73] 

Q.  Is  it  not  a  fact,  Mr.  Smith,  that  you  advised 
Mr.  Buley  that  the  application  could  not  be  granted 
to  the  Stockman's  Club  because  they  had  not  been 
in  existence  as  a  club  for  a  sufficient  length  of  time 
and  that (interrupted) 
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Mr.  Pease:  The  question  is  objected  to  on  the 
same  grounds  as  stated  in  the  objection  to  the  last 
preceding"  offer  of  proof  on  the  part  of  the  de- 
fendant. 

The  Court:  Objection  is  sustained.  It  is  hear- 
say also. 

Defendant's  Offer  of  Proof  No.  3 

The  defendant  offers  to  prove  that  the  witness 
would  have  answered  the  question  in  the  affirmative. 

Mr.  Pease:  To  the  defendant's  offer  of  proof  3, 
the  government  objects  on  the  same  grounds  as 
stated  to  the  last  question  on  cross-examination. 

The  Court :  The  offer  of  proof  will  be  filed  and 
the  objection  will  be  sustained. 

Q.  Did  you,  Mr.  Smith,  in  considering  plain- 
tiff's Exhibit  2,  the  application  for  retail  liquor 
license,  have  occasion  at  any  time  to  talk  to  Mr.  De 
Pratu? 

Mr.  Pease:  If  the  Court  please,  I  don't  know 
where  this  is  leading,  but  I  will  object  to  it  on 
the  ground  that  a  conversation  is  apparently  not  an 
official  matter,  not  a  matter  of  official  action,  and 
that  whatever  might  have  transpired  in  such  con- 
versation could  not  constitute  material  matter  upon 
the  issues  in  this  case.  Further  that  if  proper  at 
any  [74]  point,  it  would  be  in  the  defendant's  case 
in  chief,  not  upon  cross-examination. 

Mr.  Acher:  I  will  reframe  the  question.  Isn't  it 
a  fact,  Mr.  Smith,  that  you  did  not  have  any  deal- 
ings with  Mr.  De  Pratu  as  an  applicant,  but  that 
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yoii  did  have  dealings  with  a  r('i)r(*sentative  of  his, 

an  attorney  at  law,  Sherman  W.  Smith. 

Mr.  Pease:  I  will  object  to  that  as  improper 
cross-examination,  yoni*  Honor. 

The  Court:     Yes,  the  objection  will  be  sustained. 

Defendant's  Oft'er  of  Proof  No.  4 

We  offer  to  f)r()vc  that  the  witness  would  have  an- 
swered the  question  yes. 

Mr.  Pease:  To  the  offer  of  proof  immbered  4, 
the  government  objects  on  the  same  ground  as  given 
to  the  offer  of  proof  numbered  3. 

The  Court :  It  wdll  be  filed.  The  objection  is  sus- 
tained. 

Q.  Is  it  not  a  fact,  Mr.  Smith,  that  in  consider- 
ing whether  or  not  a  license  should  be  issued  under 
plaintiff's  Exhibit  2,  the  decision  of  the  Liquor 
Control  Board  w^as  based  upon  your  advice? 

Mr.  Pease:  This  is  objected  to  on  the  same 
grounds  as  made  to  this  entire  line  of  cross-exami- 
nation, that  the  matter  is  improper  cross-examina- 
tion and  is  irrelevant  to  the  issues  of  the  case,  or 
if  relevant  at  all  is  part  of  the  defense  of  the  case. 

The  Court:     Yes,  sustained. 

Q.  Is  it  not  a  fact,  Mr.  Smith,  that  the  citizen- 
ship of  Mr.  L.  P.  De  Pratu  as  an  individual  was 
not  considered  in  connection  w4th  plaintiff's  Ex- 
hibit 2  wdien  you  gave  your  decision  as  to  the 
application"? 

Mr.  Pease:  Objected  to  on  the  ground  that  it 
would  be  not  the  best  evidence,  it  would  be  a  matter 
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of  record ;  it  is  improper  cross-examination ;  if  rele- 
vant at  all,  it  is  part  of  the  defense  in  the  case,  and 
isn't  relevant  as  such. 

The  Court:  It  is  entirely  immaterial  whether  it 
was  or  was  not  considered  by  the  board.  It  is  a  mat- 
ter extraneous  to  this  case.  The  question  here  before 
the  jury,  and  the  only  question  here  is  whether  or 
not  the  defendant  represented  himself  to  be  a  citi- 
zen as  set  out  in  the  indictment,  and  w^hether  or  not, 
if  he  did,  that  representation  is  true.  That  is  the 
charge  and  that  is  the  question  here.  The  objection 
will  be  sustained. 

Defendant's  Offer  of  Proof  No.  5 

Defendant  offers  to  prove  that  the  witness  would 
have  answered  yes. 

Mr.  Pease:  The  government  objects  to  the  offer 
of  proof  numbered  5  on  the  same  grounds  as  stated 
in  the  last  objection,  the  objection  to  the  last 
question. 

The  Court :  The  offer  of  proof  will  be  filed,  and 
the  objection  will  be  sustained. 

Q.  Showing  you  plaintiff's  Exhibit  2,  the  appli- 
cation for  [76]  retail  liquor  license  dated  January 
15,  1946,  and  defendant's  proposed  Exhibit  4,  which 
you  identified  yesterday,  I  will  ask  you  whether  or 
not  in  your  consideration  of  those  applications  it 
was  all  a  part  of  the  same  transaction? 

Mr.  Pease:  Objected  to  on  the  ground  it  is  not 
the  best  evidence. 

The  Court:  Yes,  and  calling  for  a  conclusion  of 
the  witness.   Sustained. 
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(Testimony  of  Paul  W.  Smith.) 

Q,     Were  both  papers  considered  simultaneously? 

Mr.  Pease:  Objected  to  as  repetition,  also  as  not 
the  best  evidence. 

The  Court:  I  am  going  to  overrule  the  objection 
to  this  particular  question  because  I  think  it  is  com- 
pletely harmless  whether  they  were  or  whether  they 
weren't.  Ti)  me  the  gist  of  the  offense,  if  an  offense 
was  committed — if  there  was  any  offense  committed 
at  all,  it  was  committed  when  the  application  was 
filed.  What  happened  to  the  application  after- 
wards, what  the  Board  did  with  with  it  afterwards, 
what  this  witness  as  an  official  of  the  State  of  Mon- 
tana did  with  it  afterwards  is  a  matter  of  no  mo- 
ment at  all.    I  am  going  to  overrule  the  objection. 

A.    Yes. 

Mr.  Acher:  In  view  of  the  answer,  your  Honor, 
I  would  like  to  renew  my  offer  of  plaintiff's  Ex- 
hibit 4.  I  have  some  authorities  I  would  like  to  sub- 
mit; I  have  some  authorities  and  will  [77]  give  a 
copy  to  the  District  Attorney. 

The  Court:  Do  you  have  any  objection  to  the 
offer,  Mr.  Pease? 

Mr.  Pease:  Yes,  I  have  the  same  objection  as 
made  yesterday  that  the  record  in  the  case  and  the 
record  in  the  board  itself  shows  that  this  is  not  the 
same  transaction. 

The  Court:  Well,  the  objection  is  going  to  be 
sustained  as  not  7)roper  cross-examination.  As  to 
the  application,  the  charge  in  the  indictment  relates 
to  a  retail  liquor  license,  which  is  not  a  beer  license 
at  all. 

Mr.  Acher:     That's  all. 
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Mr.  Pease :  That  is  all,  Mr.  Smith.  If  the  Court 
please,  and  counsel,  Mr.  Reed,  the  administrator 
has  requested  that  he  may  be  excused  and  I  expect 
Mr.  Smith  would  like  to  go  also,  and  I  would  like 
to  have  these  gentlemen  excused  temporarily  subject 
to  call.  Mr.  Acher  might  want  them  back,  I  don't 
know. 

(Witness  excused.) 

The  Court :     Very  w^ell.   Call  your  next  witness. 

Mr.  Pease:  The  government  offers  in  evidence 
plaintiff's  Exhibit  No.  5. 

The  Court:     Is  there  any  objection  to  the  offer? 

Mr.  Acher:  Yes,  your  Honor.  Our  only  objec- 
tion, your  Honor,  is  upon  the  ground  that  the  same 
is  incompetent  as  evidence  to  prove  that  the  defend- 
ant is  not  a  citizen  and  upon  the  further  ground 
it  would  not  be  admissible  as  an  admission  until  the 
corpus  delicti  has  first  been  shown  by  competent 
evidence. 

The  Court:  Objection  will  be  overruled,  the 
exhibit  will  be  [78]  admitted. 

(Plaintiff's  Exhibit  5,  being  a  certified  copy 
of  Alien  Registration  Form  signed  by  Louis 
Raphael  De  Pratu  and  bearing  date  stamp, 
"Great  Falls,  Mont.,  Nov.  16,  1940,"  was  here 
received  in  evidence  and  read  to  the  jury.  The 
same  will  be  certified  to  the  Circuit  Court  of 
Appeals  by  the  Clerk.) 
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DEPARTMENT  OF  JUSTICE 
IMMIGRATION  AND  NATURALIZATION  SERVKE 

Jtmrnrr  16, ,  i«4_ 

PURSUANT  to  Title  28,  Section  661,  U.  S.  Code  (Sec.  882,  Reriaed  StatotM), 
I  Hereby  CmiTirT  that  the  annexed  docuoait  It  a  tru*  copy  of   th«  orifiB*! 

contained  in  the  record  of  the  Immigration  and  Ha turali  cation  Serrica* 

Bepartmrnt  of  Justice,   relating  to  Louie  Baphael  De  Pratu,  file 

No.  i,.5289642. 


In  Witness  Whereof  I  have  hereunto  set  my  ha 
and  caused  the  seal  of  the  Department  of  Justi 
Immigration    and    Naturalization  Service,  to 
affixed,  on  the  day  and  ye«r  first  above  i»-ritl« 


[seal] 


».  MvcRMMiiiT  MiariH  orrit 


N^Xuif^ 


.„.„  _'«tio«  •■d  Nitur«Ki«tion  Servi 
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^ji^ 


Stato  OcFAirrMCNT  or  Jumci 

IMMICIUTION  AND  NATUftAUZATIOM  mrVlCt 


ALIQf  REGISTRATION  FORM 


(a)Myn.meU  LOUls  Rpphuel 

(»)  I  nund  tkc  Oaltcd  State*  under  the  name  of ..^M.if    Raphuol     LttiTtitU 


2«I  r'itu 


(•)  I  kmr*  aUo  bwa  know*  by  the  foilowlac  mom*     .  ..  ?.  .^*](^7.'*     Hi  Cknaffle 
((■clud*  BMldea  mom  If  a  marriwl  wonaa. 

prirfiMJnaal  naow*.  ntcknam**.  aad  aUaaaa):     _ _ _ _, 

(a)  I  um at ?olf  Langpan  Livestock  .Co .  ./ireut  Falls  Cascade     I'^nt . 

•rmaar  tiHWBB  na  uuL  aovTB  arm     '    ~ iowktti  •**?• 

[6)  My  pcat-ooc.  addr.«  I.  I.O.    Hox  884    )re.t    K/illa,    ••-lit. 

■  nwr  OWh-Bi  «fafte 

[a)  l«aabon<» _ Qctpt>er 21 

nte«Tai  nun 

[»)  I  •••  bora  la  (or  Mar)   . .„ Al*?andQra_._ PntttJflP CuiJQda 

I a« a dttaw or Mb>aet of iteAWtaln4...but.  last  Of ..vjana.dft... 


1P78 


[a)  I  aai  a  (oAaeft  eno);  i^(A)  My  marital  MatiM  It  (oAaoA  ona); 

Mak.-Cy        r«nale    .D*  ■■fl«...D'      MarTi*l...D*       WMoa^wL-.Q'      Dl««>rc«4     B* 

[o)  My  r«c«  ia  («Am>*  ona);  Whlt«...[7   N«iro...D'  JapaMat-.-Q*  ClihMi.-D* 


I  mm  ..^..  hrt.  .iL  laebaa  la  batcht.  walck  Xi^vovadt.  hav*  ..Q^ay k*  a«d  .  BjOWn  ^^n. 

icMoat  wma 

[a)  I  laat  airtrad  I.  tkt  Ultad  ttata.  at  .._..§AUltJJt^llajJ.ejt._i:.LQh  ._....  ,.  ftUfi.  15»  IS^O 

(paar  oa  rum  ••  avrmn  oavra.  aai  m»  ia«a 

[»)  leMMtoby IXftln.. — i... _ 


-D' 


...a' 


M  1  MM  ••  a  («Aa«A  •<«);  >awincir...3'   Ct*w  m  _  .      _ 

\A  I  aMtrad  tb*  Ualtad  tutc*  a*  a  (ehmck  onm):  PttrmaMat  rwKat-S'  VWtar...D'  imit  ..D* 
Tnaty  ■Mr«baat...n*  iaaaaa...D*  OAdal  ef  a  foraica  toiiraMMt-..n*  EmtitufM  aft 
for«igB  tovaraawat  oaWHal-.-C]     Othar _ _ 


[a)  I  fcM  arrivwi  la  tbc  Unltod  Statm  oa _ ^Ut^Uffl 

M  I  hava  H««d  bi  tba  Ualtad  Stata*  a  total  of 49„.. 

(k)  I  aspect  t0  ramria  tai  tba  Ualtad  lutaa 

(a)  My  IMMI  aeenpatiaa  b HfiAt        VntiX (»)  My 

(«)  My  canOuytr  (or  raglatarbia  pamt  or  gaardlaa)  W - 

la - 


15. 


raat  4>wm.T.  aa  ummtntm  mt  **n 


lew 


itiiifiAVu'sir&ui 


.A«l£. 


'(*)< 


;x' 


iTTmIi    I      n— «ba< 


L> 


SR 


■■•MHlMla 


•Mmt  iMtaraMrtiM.  Nik 


II       Mjr  mililanr  or  oaval  tcrvicc  hat  bvm «^QA.. 


I    A  I         M(i  VU      tluU|i|>ll»l  (ol   ni>l   •lll»Hahl|>  |>a|>«ia  In  ll,>   lli.lO.I  Mal>« 

FIrtt  cltlicnthlp  papcrt  rvctlvcd _,  .._ 

Filed  petition  for  naturatliadoa _ „ 

(DtTS  • 

i.ill  have  the  followtni  tpccUked  relative*  Uviog  In  the  United  SUtaa: 


Husband  or  wife _ l/>      Childrvn  ^. 


4.     I lUVti been  arretted  or  indicted  for,  or  convicted  of  any  offraac  (or  offcnaca).      Tbnr  offrnan  ar« 

(BAVB.  HATB  NOT) 

Nalur*  ot  otfanaa  Dat»  ol  arntt  ^/aoa  of  mrmt  Ditpomilion  o4  caaa 


Dootlet;^!!^-- u.'uout...i9;i5. 


'iSHiiX-./IuX^    .  Ca.^41   ul  ji..l«aad 


5.     WIthIa  the  pait  S  year*  I  ..^.VB    ilOt 

OlAVa    ■4VII»UT> 

worker  for)  organlaatlont,  devoted  in  whole  or  In  pait  to 
Influencing  or  furthering  the  political  actlvitiei,  public 
retationt,    or   public   policy   of  a    foreign   government.  . 


been  aOUated  with  or  active  la  (a  i 


■bar  of.  oAcial  of,  a  I 


AFFIDAVIT  FOR  PERSONS  14  YEARS  OF  AOE  AND  OLDER 


I  have  read  or  have  had  read  to  nie  the  above  itatement*.  and 
do  hereby  twear  (or  affirm)  that  these  natement*  are  true  and 
complete  to  the  belt  of  my  knowledge  and  belief. 


Subteribcd    aad    iwara  ta  (V 

affirmed)  before  a>c  at  the  plwa*  tmtk 
on  the  date  here  drwgnarad  ky  Ik* 
ofllcial  poet  nffir*  Mamp  below. 


kXMHt  ur  Oft  ( 


[  or.  OB  rrk»>- 


litNMBLI  ro&i 


AFFIDAVIT  FOR  PARENT  OR  GUARDIAN  ONLY 

PIIBT  ■*■!   ADOUH.  AMB  ■»»■§  Or 

pnaoi  mawo  r%»  ajvuattt  \a%wi. 

Subacribed  and  rwom  to  (or 
affirmed)  befnre  me  at  the  place  and 
on  the  date  here  deaignalrd  by  ibr 
official  poal  office  Mamp  at  the 
right. 


he  above  named  alien,  who  it  .... 

md  havr  made  Ihr  abuvr  allrgaliimt  for  hin  lor  her>.  I  have 
ead  or  have  had  the  tame  rrad  to  me.  and  do  hereby  twrar 
or  afflrm>  that  they  are  true  and  cumplrie  to  the  tirtt  of  my 
inowlrdge.  information,  and  belief. 


I  at  or  rftmavTor  oa  orABfi«4M  or.  oa  riaaoa  ■ 


a  au  toa  TBI  AUni 


MR 
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Mr.  Pease:  The  <^()vernment  now  offers  in  evi- 
dence exliihit  No.  (>. 

Mr.  Davidson:  If  the  Conrt  please,  tlie  defend- 
ant objects  to  i\\i\  introduction  of  plaintiff's  exhibit 
6  on  the  gT'ound  it  is  not  properly  authenticated 
and  on  the  ground  it  is  negative  testimony. 

Mr.  Acher:  And  on  the  further  ground  there  is 
no  showing,  assuming  such  records  have  to  l)e  kept, 

they  were  kept  in  conformity  with  the  law.  [79] 

****** 

PLAINTIFF'S  EXHIBIT  No.  6 

(Admitted) 

United  States  of  America,  Department  of  Justice, 

Immigration  and  Naturalization  Service 

April  10,  1947. 
Pursuant  to  Title  28,  Section  661,  U.  S.  Code 
(Sec.  882,  Revised  Statutes),  I  Hereby  Certify 
that  the  annexed  document  is  an  original  recorded 
statement  of  the  Immigration  and  Naturalization 
Service,  United  States  Department  of  Justice, 
signed  by  Hem'y  Colarelli,  Chief  of  the  Informa- 
tion, Mails  and  Files  Section,  of  the  Central  Office, 
and  by  T.  B.  Shoemaker,  Acting  Commissioner  of 
Immigration  and  Naturalization. 

In   Witness   Whereof   I   have   hereunto   set   my 

hand  and  caused  the   seal   of   the   Department  of 

Justice,  Immigration  and  Naturalization  Service,  to 

be  affixed,  on  the  day  and  year  first  above  written. 

[Seal]        /s/  L.  PAUL  WINNINGS, 

General  Counsel, 

Immigration   and 
Naturalization  Service. 
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April  10,  1947. 

CERTIFICATE  OF  NON-EXISTENCE  OF 
NATURALIZATION  RECORD 

I,  Henry  Colarelli,  hereby  certify  to  the  fol- 
lowing : 

1.  That  I  am  Chief  of  the  Information,  Mail 
and  Files  Section,  Office  of  Administrative  Serv- 
ices, of  the  Central  Office,  Immigration  and  Natural- 
ization Service,  United  States  Department  of  Jus- 
tice, and  by  virtue  of  such  position  and  the  author- 
ity thereof,  that  I  am  custodian  of  all  records  of 
the  Central  Office  of  the  United  States  Immigra- 
tion and  Naturalization  Service,  including  any  and 
all  naturalization  records  required  to  be  filed  with 
the  Commissioner  of  Immigration  and  Naturaliza- 
tion pursuant  to  Section  337,  Nationality  Act  of 
1940  (8  U.S.C.  737)  and  pursuant  to  the  similar  re- 
quirements of  the  Act  of  September  27,  1906  (43 
Stat.  596)  in  effect  prior  thereto. 

2.  That  I  have  caused  diligent  examination  ant)i 
search  to  be  made  of  said  records,  and  that  there 
does  not  appear  therein  any  record  filed  pursuant 
to  the  foregoing  statutes  nor  any  record  whatsoever 
evidencing  the  naturalization  of  one  Louis  Raphael! 
De  Pratu  or  Louis  Patrick  De  Pratu. 

[Seal]         /s/  HENRY  COLARELLI, 

Chief,  Information,  Mail  and 
Files  Section. 
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Affii'ination 

I  affirm  flint  Henry  C'olarelli,  whose  signature  is 
affixc^d  next  above,  now  liolds  the  title  and  position, 
and  is  custodian  of  Central  Ofiftce  records  of  this 
Service,  a«  described  in  the  foregoing. 

[8eal]         /s/  T.  V>.  SHOEMAKER, 

Acting  (/oniniissioner  Immigration  and  Naturaliza- 
tion Service. 

The  Court:  Well,  that  seems  to  be  the  answer, 
Mr.  Achcr.  The  government  says  that  of  all  the 
millions  of  people  that  might  be  named  in  this  rec- 
ord that  no  such  name  as  that  appears.  The  objec- 
tion will  be  overruled  and  the  exhibit  will  be  ad- 
mitted in  evidence. 

(Plaintiff's  Exhibit  6,  heing  a  certificate  by 
the  Department  of  Justice  Immigration  and 
Naturalization  Service,  signed  by  L.  Paul  Win- 
nings, General  Counsel,  and  dated  April  10, 
1947,  was  hei'e  received  in  evidence  and  read  to 
the  jury.  The  same  will  he  certified  to  the  Cir- 
cuit Court  of  Appeals  by  the  Clerk.) 

(Whereupon,  court  stood  in  recess  from  11:00 
o'clock  a.m.,  until  11:10  a.m.,  at  which  time  the 
following  proceedings  were  had:) 

(Jury  returns  to  courtroom.) 
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Mr.  Pease :  In  the  recess,  I  have  conferred  with 
Mr.  Acher,  your  Honor,  and  accordingly  I  under- 
stand that  it  may  be  stipulated  between  the  parties 
to  the  cause  that  on  February  8,  1936,  this  defend- 
ant filed  an  application  for  registry  as  an  alien, 
signed  by  him,  and  stating  in  part,  "I,  Louis  Ra- 
phael De  Pratu,  Gillman,  Montana,  an  alien,  believ- 
ing that  there  is  no  record  showing  that  I  am  now 
a  lawful  permanent  resident  of  the  United  States,  j 
hereby  request  that  under  the  provisions  of  the  Act 
of  Congress  approved  March  2,  1929,  a  record  of 
registry  of  my  arrival  in  the  United  States  be 
made,"  and  further  Mr.  Acher  desires  to  have  in- 
cluded in  the  stipulation  a  stipulation  which  [83] 
he  will  add. 

Mr.  Acher :  That  on  April  15,  1937,  the  defend- 
ant was  advised  by  the  United  States  Department  of 
Labor  Lnmigration  and  Naturalization  service  that 
the  central  office  in  Washington  had  cancelled  the 
application  for  registry  filed  by  Louis  Raphael  De 
Pratu  on  February  10,  1936,  and  returned  him  the 
registry  fee  submitted  with  his  application.  The 
Central  office  further  advised  that  this  action  was 
taken  for  the  reason  that  registry  in  the  case  was 
unnecessary  since  it  appeared  that  De  Pratu  entered 
the  United  States  prior  to  June  30,  1906. 

The  Court:  Very  well,  it  will  be  so  understood 
as  stipulated  and  the  record  will  so  show  it. 
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FRANK  S.  NOONEY 

called  ;is  a  witness  on  behalf  of  the  plaintiff,  l)ein^ 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Pease: 

Q.     Please  state  your  name. 

A.     Frank  S.  Nooney. 

Q.     Where  do  you  reside? 

A.     In  Spokane,  Washington. 

Q.     Are  you  an  official  of  the  United  States'? 

A.     Yes. 

Q.     What  is  your  official  capacity?  [84] 

A.  I  am  Assistant  to  the  District  Operations 
Officer  in  the  Spokane  Office  of  the  Immigration 
and  Naturalization  Service. 

Q.  What  is  the  territorial  jurisdiction  of  that 
office? 

A.  It  takes  in  the  State  of  Montana,  the  State  of 
Idaho,  Washington,  east  of  the  Cascade  Mountains, 
and  the  five  northeast  counties  of  Oregon. 

Q.  Does  that  office  have  a  permanent  record  of 
naturalization  proceedings  in  that  territory  % 

A.  It  has  a  record  of  all  naturalizations  in  that 
territory. 

Q.  And  what  persons,  person  or  persons,  have  in 
their  custody,  in  their  official  custody,  that  record? 

A.  The  District  Director  would  be  the  official 
custodian.   He  is  head  of  the  District. 
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(Testimony  of  Frank  S.  Nooney.) 

Q.  What  is  your  capacity  with  reference  to 
those  records  ?  A.     I  am  assistant. 

Q.  Do  you  have  access  to  the  records  and  do  you 
have  authority  to  possess  them  and  use  them? 

A.    Yes. 

Q.     Do  you  have  the  records  here  ? 

A.     I  have  the  file  in  the  De  Pratu  case  here. 

Q.  You  have  the  file.  Now,  have  you  made  a 
search  of  the  record  to  determine  whether  this  de- 
fendant, Louis  Raphael  De  Pratu  was  ever  natural- 
ized as  a  citizen  of  the  United  States? 

A.     I  have. 

Q.     And  what  has  been  the  result  of  that  search? 

A.     I  found  no  record. 

Q.  Do  you  have  any  records  relating  to  this  de- 
fendant? A.     Not  of  his  naturalization. 

Q.     Not  of  his  naturalization  ?  A.     No. 

Mr.  Pease :    You  may  cross-examine. 

Cross-Examination 
By  Mr.  Davidson: 

Q.  You  state  you  have  no  record  of  application 
for  naturalization  made  by  Mr.  De  Pratu.  Isn't  it 
true  that  if  a  child  is  automatically  made  a  citizen 
of  the  United  States  by  reason  of  the  naturalization 
of  his  parent,  you  would  have  no  record  of  it  ? 

Mr.  Pease :  Objected  to  as  calling  for  the  opin- 
ion of  the  witness  upon  matters  which  the  Court 
takes  judicial  notice  of  as  a  matter  of  law. 

The  Court:  No,  I  don't  think  so,  because  as  I 
understand  the  question,  he  was  asked  whether  or 
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(Tf'stiinony  of  Fnink  S.  Nooiiey.) 
not  ho  has  a  record  of  cliildren  whose  parents  have 
beeTi  naturalized  during  minority.    Objection  over- 
ruled. 

A.     Not  necessarily. 

Q.  You  would  have  if  they  aj)plied  for  a  deriva- 
tive certificate f  A.     That's  rip^ht. 

Q.     But  otherwise  you  would  not  have? 

A.     ^rhat's  right.  [86] 

Q.  Mr.  Nooney,  do  you  know  whethcM-  or  not  that 
is  true  of  every  immigration  and  naturalization  of- 
fice with  respect  to  the  records  of  children? 

A.     Yes,  sir;  that  is  correct. 

Redirect  Examination 
By  Mr.  Pease: 

Q.  Do  you  have  a  record,  does  your  office,  rather, 
have  a  record  of  aliens  residing  within  that  terri- 
tory who  have  not  been  naturalized? 

A.     Yes,  we  do. 

Q.  And  have  you  made  a  search  of  that  record 
with  reference  to  the  matter  of  Louis  Raphael  De 
Pratu  with  reference  to  the  matter  of  Louis  Ra- 
]diael  De  Pratu  or  Louis  Patrick  De  Pratu? 

A.  I  have  searched  all  records  in  our  office  with 
reference  to  Louis  Raphael  De  Pratu. 

Q.     What  does  that  search  disclose? 

A.  We  have  a  record  of  his  registration  as  an 
alien. 

(Witness  excused.) 
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ARTHUR  MATSON 
called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Pease : 

Q.     What  is  your  name  ? 

A.     Arthur  Matson.  [87] 

Q.     Where  do  you  live? 

A.     I  live  in  San  Francsco  at  the  present. 

Q,     Are  you  an  of&cer  of  the  United  States  ■? 

A.    Yes. 

Q.     How  long  have  you  been  such? 

A.     Twenty-four  years. 

Q.  In  what  station,  your  capacity  at  the  pres- 
ent time,  your  official  capacity? 

A.     I   am   an   Immigrant   Inspector. 

Q.  Previous  to  having  your  post  of  duty  in  San 
Francisco,  was  it  here  in  Montana?  A.     Yes. 

Q.     Where  were  you  stationed  in  Montana? 

A.     Sweetgrass,  Montana. 

Q.  Do  you  know  the  defendant  in  this  case, 
Louis  Raphael  De  Pratu?  A.     Yes,  sir. 

Q.  Did  you  have  to  do  with  this  defendant  in 
the  month  of  September,  1946?  A.     Yes,  sir. 

Q,  I  will  ask  you  whether  a  Board  of  Special 
Inquiry  was  instituted  or  constituted  at  that  time? 

Mr.  Acher:  One  moment.  To  which  we  object 
on  the  ground  it  is  calling  for  a  conclusion  of  the 
witness,  assuming  facts  not  shoAvn  by  the  record. 
The  regulations  and  laws  set  forth  [88]  what  would 
have  to  be  done  to  constitute  a  board. 
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Court:  Is  there  anything  in  wiiting  c-oncerning 
that? 

Mr.  Pease:  The  record  was  made,  your  Honor, 
and  T  have  th(^  rec'ord  here.  T  was  asking  some  f)re- 
lirninary  questions. 

The  Court:  Well,  if  it  is  simply  preliminary  and 
you  will  follow  it  up  with  the  recorrl,  I  will  over- 
rule the  objection.  However,  if  you  don't,  T  think 
I  should  sustain  it  at  this  point. 

Q.  Were  you  a  member  of  a  board  which  sat  at 
Sweetgrass,  Montana  ? 

A.     Yes,  I  was  chairman  of  that  Board. 

Q.  You  were  Chairman  of  that  Board.  Was  a 
record  made  of  the  constitution  of  the  Board,  or 
constituting  of  the  Board  and  of  the  hearing,  or 
either?  A.     Yes,  there  was. 

Q.  I  show  you  plaintiff's  Exhibit  No.  7,  Mr. 
Matson,  and  ask  you  to  examine  it? 

A.     This  is  a  transcript  of  the  record. 

Q.     And  who  caused  that  to  be  made? 

A.  The  Clerk,  who  was  a  member  of  the  Board, 
made  it  in  shorthand  and  thereafter  made  this 
transcription. 

Q.  Did  you  participate  in  the  proceedings,  that 
is  in  the  taking  of  testimony  before  that  Board  ? 

A.     Yes. 

Q.  And  did  you  see  the  defendant,  De  Pratu, 
there  at  that  time?  [89]  A.     Yes. 

Q.  1  show  you  page  10  of  the  exhibit,  Exhibit 
No.  7,  page  10. 
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Mr.  Acher:     I  don't  think  it  is  an  exhibit  yet. 

Mr.  Pease:  It  is  an  identified  exhibit.  I  know 
it  isn't  admitted. 

Q.  I  am  showing  you  Exhibit  7  and  asking  you 
if  you  were  personally  present  ? 

A.     Yes,  I  propounded  questions. 

Q.  You  personality  propounded  questions  to  the 
witness?  A.     That's  right. 

Q.  Is  the  record  there  made — you  may  state 
whether  the  record  there  made  of  the  questions  and 
answers  on  page  10  are  or  are  not  correctly  given 
according  to  your  recollection  of  the  fact? 

Mr.  Acher:  One  moment,  to  which  we  object 
upon  the  ground  that  a  proper  foundation  has  not 
been  laid,  and  it  appears  that  someone  else  took  the 
testimony,  and  I  would  like  to  ask  a  question  or  two 
in  support  of  my  objection. 

Examination 
By  Mr.  Acher: 

Q.  Mr.  Matson,  you  testified  that  a  Clerk  took 
stenographic  notes?  A.     That's  right. 

Q.     And  he  made  a  transcription? 

A.     That's  right.  [90] 

Q.  Now,  since  you  have  been  here  for  this  trial, 
you  have  refreshed  your  recollection  by  reading  his 
transcript,  have  you  not? 

A.     I  read  it,  yes.  j 

Q.     Several  times?  '\ 

A.     Not  necessarily,  because  this  is  a  case  that . 
has  remained  with  my  memories. 
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Q.  And  how  many  cases,  how  many  people  do 
you  admit,  have  you  admitted  since  September, 
1946? 

A.  T  admit  lots  of  people  but  I  don't  hold  very 
many  of  these  hearings. 

Q.  The  transcript  you  hold  in  your  hands  was 
not  written  by  you?  A.     No. 

Q.  Have  you  with  you  the  original  notes  that 
were  taken  at  the  hearing? 

A.  I  believe  they  are  in  the  courtroom,  yes.  I 
don't  have  them  with  me  personally;  they  are  not 
in  my  custody  at  the  present. 

Mr.  Acher:  Wo  object  on  the  ground  that  the 
pi'opei*  foundation  has  not  been  laid.  The  witness 
has  already  testified  he  has  refreshed  his  memory 
from  things,  and  things  not  written  by  himself,  biit 
by  someone  else. 

The  Court:  He  also  testified  that  he  ])ersonally 
propounded  these  questions.  What  other  foundation 
is  necessary  for  the  [91]  testimony  of  the  witness 
who  said  he  propounded  certain  questions  to  another 
individual. 

Mr.  Acher:  He  says  that  as  a  result  of  having 
I'ead  over  something  somebody  else  wrote. 

The  Court:  It  makes  no  difference.  Did  you 
hear  the  answers  given  to  those  questions  as  pro- 
pounded. 

The  Witness :     Yes. 

Mr.  Acher:  We  submit  he  should  not  be  per- 
mitted to  use  this  transcript  in  testifying  as  to  his 
recollection  because  it  hasn't  been — (interrupted) 
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The  Court :  The  District  Attorney  is  doing — now 
is  identifying  a  transcript  by  a  man  who  was  there 
and  asked  questions  appearing  here  and  the  answers 
given  to  the  questions. 

Mr.  Acher:  I  didn't  know  the  record  showed 
that. 

The  Court:  I  just  asked  him  the  question  if 
those  answers  were  given,  and  he  said  yes.  It  was 
in  response  to  a  question  of  mine.  The  objection 
will  be  overruled. 

Mr.  Pease:  I  will  ask  you  to  read  down  to  the 
9th  answer. 

Mr.  Davidson :  We  object  on  the  ground  that  no 
proper  foundation  has  been  laid,  because  it  hasn't 
yet  been  shown  that  the  testimony  was  given  at  a 
Board  duly  authorized  to  administer  oaths  and  to 
take  testimony. 

The  Court:  Well,  that  goes  back  to  the  original 
obje<?tion  that  Mr.  Acher  made  as  to  how,  in  what 
manner  this  Board  was  convened.  Was  there  a 
writing  convening  it,  or  how  or  in  what  [92]  manner 
it  was  convened.  Whether  the  Board  had  authority 
to  administer  oaths,  or  not,  is,  in  my  opinion,  some- 
thing that  is  immaterial,  because  the  statute  doesn't 
require  that  a  representation  of  citizenship  be  made 
under  oath  before  it  is  unlawful.  A  representation 
not  made  under  oath,  if  untrue,  would  be  as  unlaw- 
ful as  one  made  under  oath. 

Mr.  Acher:  The  indictment  in  the  third  count 
charges  it.  We  have  a  case  in  133  Federal  second 
which  went  into  great  detail  as  to  the  authority  of 
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tli(;  officer,  and  it  was  held  there  was  no  offense 
Ix'canse  the  officer  wasn't  cpialified.  It  is  on  page 
15  of  the  brief. 

The  Court:  Well,  yes,  that  was  a  <'ase  of  per- 
jury.  This  isn't  a  case  of  perjuiy  at  all. 

Mr.  Acher:  Tt  is  our  position  that  the  third 
connt  cliarjijes  perjury  because  it  says  it  was  done 
under  oath,  and  it  says  "Wilfully  and  falsely,"  and 
as  the  language  of  746(a)  (18) — (interrui^ted) 

The  Court:  The  third  count,  in  my  opinion,  isn't 
legally  sufficient  to  charge  perjury.  If  the  man  was 
being  prosecuted  on  a  charge  of  perjury,  I  would 
have  sustained  the  motion  to  dismiss  on  the  third 
count,  because  in  my  opinion,  the  count  isn't  legally 
sufficient  to  charge  perjury  at  all.  There  may  be 
suffi<nent  in  the  count,  if  the  statements  made  under 
oath  by  the  defendant  there  before  this  Board  were 
untrue,  were  false,  it  may  be  that  he  might  be  guilty 
of  perjury,  but  he  is  not  [93]  being  prosecuted  for 
perjury  at  all  in  this  case  on  this  indictment.  It 
seems  to  me  that  under  the  authority  of  the  Circuit 
Court  of  Appeals  of  this  Circuit,  and  under  the 
statute,  all  that  is  necessary  to  charge  the  otfense 
in  the  indictment  is  contained  in  the  first  seven  lines 
of  the  indictment,  and  that  all  after  that,  to  me,  is 
surplusage  in  the  indictment,  not  necessary  to  the 
charging  of  the  offense  at  all.  It  is  all  evidence,  as 
I  view  it.  It  is  simply  a  recitation  of  some  of  the 
eviden<;e  and  circumstances  and  what  transpired. 
Well,  we  are  getting  away  from  the  question.  Or- 
dinarily, as  far  as  I  know,  the  procedure  is  that 
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when  a  writing  has  been  offered  in  evidence  and 

admitted  by  the  Court,  the  witness  doesn't  read  the 

exhibit  to  the  jury,  it  is  done  by  counsel  in  the  case. 

Mr.  Pease:     I  believe  that  is  the  proper  course. 

I  will  offer  in  evidence  the  first  nine  questions  and 

ainswers  on  page  10  of  Exhibit  7  for  identification. 

The  Court:     As  I  understood,  you  have  already 

made  the  offer  and  over  objection  it  was  admitted. 

Mr.  Pease:     I  don't  believe  it  was  offered,  your 

Honor. 

(Whereupon,  an  adjournment  was  taken 
until  2:00  o'clock  p.m.,  the  same  day,  January 
8,  1948,  at  which  time  the  following  proceed- 
ings were  had:) 

ARTHUR  MATSON 
resumed  the  stand  for  further 

Direct  Examination 
By  Mr.  Pease: 

Mr.  Pease:  If  the  Court  please,  to  clarify  the 
record,  I  want  to  now  offer  the  following  portions 
of  plaintiff's  Exliibit  [94]  7,  namely,  the  certificate 
api)earing  at  the  front  of  the  instriunent,  that  por- 
tion of  page  1,  consisting  of  the  title  of  the  pro- 
ceedings and  the  recitals  as  to  the  members  of  the  J 
Board,  the  number,  the  serial  number  of  the  board, 
date  and  so  forth.  In  other  words,  down  to  and 
including  the  words  "determine  admissibility,"  and  v 
that  portion  of  Page  10  of  the  proceedings  being 
the  testimony  of  the  witness^'^  named  as  Patrick 
De  Pratu  down  to  the  ninth  answer  given  and  shown 
upon  page  10. 
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PLAINTIFF'S  EXHIBIT  NO.  7 
(Not  Admitted) 

Unitod  States  of  America,  Department  of  Justice, 
J  m  in  i  g  r  a  t  i  o  n  and  Naturalization  Service, 
Sweetgrass,  Montana 

January  2,  1948 

Pursuant  to  Title  28,  Section  661,  U.  S.  Code 
(Sec.  882,  Revised  Statutes),  I  hereby  certify  that 
the  annexed  paper  is  a  true  copy  of  the  original 
appearing  in  the  record  of  the  Immigration  •  and 
Naturalization  Service,  Department  of  Justi^^e,  re- 
lating to  Louis  Joseph  Gonzy,  file  No.  1011-1720. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  caused  the  seal  of  the  Department  of  Justice, 
Immigration  and  Naturalization  Service,  to  be 
affixed,  on  the  day  and  year  first  written  above. 

[Seal]        /s/  JOHN  A.  PHILIPS,  ; 

Officer  in  Charge,  Immigration  and  Naturalization 
Service. 
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Record  of  Hearing 

Before  a  Board  of  Special  Inquiry,  Held  at 
Sweetgrass,  Montana 
Date:     September  11,  1946. 

Names  of  Aliens — Louis  Joseph  Gonzy,  Male,  Age 
35  years. 

Present:     Insp.      Arthur      Matson,      Chairman; 
Henry  A.  Dube,  Member;  John  D.  Mead,  Member- 
Secretary. 
INT.— 

B.SJ.  No.  1011-1720 

Arrived  (date  and  maimer)  :  September  11,  1946, 
via  private  auto. 

Held  by:     Henry  A.  Dube. 

Cause:     Determine  admissibility. 


Mr.  Patrick  De  Pratu 
called  to  the  board  room. 

Chairman  to  Mr.  De  Pratu:  This  board  wishes 
to  consider  your  testimony  in  the  matter  of  the  ap- 
plication of  Mr.  Gonzy  for  admission  to  the  United 
States.  Are  you  willing  to  testify  under  oath  be- 
fore this  board  ■? 

A.     Yes. 

Q.  Do  you  solemnly  swear  that  the  statements 
you  make  at  this  proceeding  will  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  so  help  you 
God?  A.    Yes. 
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Q.  You  arc  warned  tliat  if  you  wilfully  and 
kuowinpfly  give  false  testimony  at  tliis  proceeding, 
you  may  be  prosecuted  for  pei^jury,  the  penalty  for 
which  is  imprisonment  of  not  more  than  five  years 
or  a  fine  of  $2000,  or  both  such  fine  and  imprison- 
luent.  Do  you  understand'?  A.     Yes. 

Q.     What  is  your  full  name? 

A.     Louis  Patrick  De  Pratu. 

Q.     AYhere  were  you  born? 

A.     In  Ontario,  Canada. 

Q.     Of  what  country  are  you  now  a  citizen*? 

A.     United  States. 

Q.  When  and  where  did  you  acquire  United 
States  citizenship? 

A.  I  come  over  here  when  I  was  a  little  kid.  I 
crossed  at  Sault  Ste.  Marie. 

Q.  How  did  you  acquire  United  States  citizen- 
ship ■? 

A.  I  didn't.  They  told  me  that  T  was  under  age 
and  that  I  was  a  citizen. 

Q.     Was  your  father  born  in  the  United  States'? 

A.     No,  in  the  old  country.    I  acquired  United 
States  citizenship  through  my  father  who  natural- 
ized in  the  United  States  while  I  was  a  minor. 
******* 

Mr.  Davidson:  To  which  the  defendant  objects, 
if  the  Court  please,  on  the  grounds  that  it  has  not 
yet  been  shown  that  a  duly  constituted  Board  of 
Inquiry  was  organized  or  any  Board  with  authority 
to  inquire  into  defendant's  citizenship.  It  affirma- 
tively  appears   from   the   offered   exhibit  that   the 
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hearing  relates  to  one  Louis  Joseph  Gonzy  and  the 
materiality  of  defendant's  citizenship  is  not  shown 
to  be  a  proper  or  necessary  subject  of  inquiry. 
That  it  does  not  appear  that  the  alleged  Board  of 
Inquiry  had  a  matter  before  it  that  could  properly 
be  considered  by  it  with  respect  to  the  alien  about 
which  the  hearing  was  held.  That  the  record  fur- 
ther affirmatively  shown  that  a  proper  Board  of 
Inquiry  was  not  organized  at  the  time  and  place  re- 
ferred to  in  the  proposed  exhibit,  and  that  no 
prox>er  foundation  has  been  laid  for  the  admission 
of  the  proposed  exhibit. 

Mr.  Acher:  We  should  like  to  be  heard  briefly 
on  one  proposition,  at  least,  that  we  have  not  dis- 
cussed before.  [95] 

(Jury  retires  from  Courtroom.) 

Mr.  Acher:  If  the  Court  please,  at  the  outset  on 
the  proposed  portion  of  the  exhibit  which  has  been 
offered,  I  think  it  will  appear  that  Inspector  Dube 
excluded  the  alien,  and  thereupon  Inspector  Dube 
and  two  other  alleged  inspectors  conducted  a  hear- 
ing as  a  Board  of  Inquiry.  We  found  only  one  case 
on  the  subject,  page  14  of  our  brief,  United  States 
vs.  Redfern. 

The  Court:  That  is  a  prejury  case  you  talk 
about,  isn't  it? 

Mr.  Acher:  No,  that  hasn't  to  do  with  perjury. 
It  has  to  do  with  the  holding  that  a  Board  of  In- 
quiry which  included  as  a  member  a  man  who  had 
theretofore  excluded  the  alien  was  void  ab  initio. 
If  the  Court  please,  all  the  decisions  say  there  must 
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be  some  adeqiialc  reason  or  some  riglit  to  iu(jiii)'y 
or  ascertain  a  defendant's  citizenshij^.  It  is  true 
that  in  a  later  case  they  have  held  that  where  a 
man  makes  a  representation  to  procure  employ- 
ment and  the  like,  the  employer  has  adequate  rea- 
son, hut  here,  w(^  have  a  decision  which  shows  on  its 
face,  which  shown  the  Board  of  Inquiry  illegal  and 
void.  In  that  case  it  was  held  their  finding  was  not 
grounds  for  excluding  the  alien,  and  we  submit 
there  is  no  such  showing  as  would  authorize  a  con- 
viction any  more  than  if  it  were  shown  the  defend- 
ant made  this  statement  boastingly  or  as  a  joke,  as 
was  suggested  in  the  Achtner  case,  144  Federal 
second.  It  is  further  submitted  that  before  this 
would  be  admissible,  it  would  [96]  have  to  be  shown 
that  the  materiality  of  the  defendant's  citizenship 
had  something  to  do  wdth  the  matter.  If  the  title  of 
the  proceeding  were  that  of  United  States  against 
De  Pratu,  the  question  would  be  different,  but  here 
it  shows  on  its  face  that  it  relates  to  an  alien  named 
Gonzy;  and  we  further  submit  there  is  nothing  in 
the  record  to  date  to  show  that  the  Board  of  Inquiry 
had  any  authoritj^  to  consider  the  matter  of  exclud- 
ing or  admitting  the  alien  Gonzy;  and  in  this  con- 
nection, we  think  it  would  be  developed,  if  it  were 
shown  here,  that  this  alien  was  excluded  on  the 
theory  he  would  violate  the  Contract  Labor  Laws, 
had  a  contract  for  employment  in  the  United  States, 
wdiereas,  the  statute,  which  we  have  cited  in  our 
brief,  says  a  professional  singer  or  artist  is  exempt 
from  the  Contract  T^abor  Laws,  and  if  that  is  tl:e 
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fact,  as  the  law  says,  we  submit  that  the  govern- 
ment would  have  to  show  that  this  was  a  matter  that 
a  Board  of  Inquiry  could  properly  look  into.  That 
had  not  been  done,  and  until  it  was  done,  a  proper 
foundation  was  not  laid  for  the  admission  of  this 
exhibit. 

Mr.  Pease :  With  reference  to  the  Redf ern  case, 
your  Honor,  we  have  examined  the  abstract  of  the 
case,  and  it  appears  in  the  first  instance  that  the 
case  is  clearly  distinguishable  from  the  present  case. 
The  aggrieved  party  in  the  Redfern  case  was  an 
alien  who  had  been  excluded  by  the  Board  of  Spe- 
cial Inquiry  in  question,  and,  therefore,  it  was  a 
question  directly  involved  in  the  controversy, 
namely  the  charge  [97]  that  the  Board  contained  an 
unqualified  member  or  a  member  who  was  preju- 
diced or  was  not  impartial,  and  the  only  person  who 
had  any  standing  in  court  to  question  was  that  the 
alien  Redfern  who  had  been  excluded. 

The  Court:  That  was  a  direct  attack  upon  the 
order  of  that  Board  of  Inquiry? 

Mr.  Pease:  That  is  correct.  Here  it  comes  col- 
laterally. In  the  second  place,  the  District  Court — 
this  is  not  a  Circuit  Court  of  Appeals  decision,  it 
is  a  District  Court  decision  for  Louisiana — to  us  it 
seems  very  strange,  in  that  there  is  no  statute  pro- 
viding that  the  officer  who  initiated  the  proceeding 
against  the  alien  seeking  admission  may  not  be 
qualified.  It  was  not  a  Circuit  Court  case,  your 
Honor,  and  it  was  in  the  year  1910.  These  statutes 
have  been  revised  a  number  of  times  since  then. 
However,  there  isn't  any  statute  now  existing  or 
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wlii(!li  existed  in  194G— wlietlier  it  did  formerly 
exist  in  1910,  or  not,  I  don't  know,  we  liaven't  liad 
time  to  search — providing,  for  instance,  that  Mr. 
Diibe,  who  is  the  agent  in  (juestion  here,  was  dis- 
qualified from  sitting  on  the  hoard  of  special  in- 
quiry by  reason  of  the  fact  tliat  he  had  detained 
the  alien  and  instituted  the  further  investigation  of 
the  grounds  upon  which  admission  was  sought.  Sec- 
tion 153  of  Title  8  contains  apparently  all  the  law 
on  how  Boards  are  constituted.  It  reads  in  part, 
''Boards  of  special  inquiry  shall  be  appointed  by 
either  the  district  director  of  immigration  and  nat- 
uralization designated  [98]  by  the  Commissioner 
or  by  the  inspector  in  charge  at  the  various 
ports  of  arrival  as  may  be  necessary  for  the  prompt 
determination  of  all  cases  of  immigrants  detained 
at  such  ports  under  the  provisions  of  the  law.  Each 
board  shall  consist  of  three  members,  who  shall  be 
selected  from  such  of  the  immigrant  officials  in  the 
service  as  the  Commissioner  of  Immigration  and 
Naturalization,  with  the  approval  of  the  Attorney 
General,  shall  from  time  to  time  designate  as  quali- 
fied to  serve  on  such  ])oards."  Then  it  goes  on  to 
])rovide  in  certain  cases  for  maintenance  of  a 
permanent  board,  which  this  was  not,  and  I  have 
found  nothing  further  in  i-egard  to  qualifications 
of  members  of  Boards  of  Special  Inquiry,  so  it  is 
impossible  to  undervstand  the  Redfern  case  as  apply- 
ing to  the  statute  as  it  now  exists,  whatever  it  was 
at  the  time  the  case  was  decided.  As  to  the  objection 
of  materiality,  I  think  that  has  been  determined 
against  the  objections  by  the  Ninth  Circuit  Court. 
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Mr.  Acher:     May  it  please  the  Court,  on  page 
13  of  my  brief  will  appear  the  applicable  sections, 
152  and  153,  and  also  the  Code  of  Federal  Regula- 
tions, beginning  at  the  bottom  of  page  13  and  the 
top  of  page  14,  which  shows  the  regulation  with 
respect  to  the  creation  of  boards  of  inquiry.    Now, 
in  the  Redfern  case,  there  was  no  statute.    It  was 
the  Court's  opinion  in  the  last  paragraph,  simply 
stated,  "It  is  fundamental  in  American  jurispru- 
dence that  every  iDerson  is  entitled  to  a  fair  [99] 
trial  by  an  impartial  tribunal,  and  a  board  of  special 
inquiry  constituted  as  in  this  case  is  at  least  open 
to  suspicion.   I  do  not  believe  the  law  contemplates 
that  the  inspector  w^ho  makes  the  preliminary  ex- 
amination   shall    serve    on    the    board    of    special 
inquiry,  and  I  must  hold  in  this  case  that  the  board 
which  denied  to  petitioner  the  right  to  land  was 
illegal  and  without  power."    We  then  follow  that 
with  a  case  in  the  Third  Circuit.    I  admit  it  is  a 
perjury  charge,  but  nevertheless,  they  did  go  into 
the  status  of  the  officer,  found  he  was  not  authorized 
to  administer  an  oath,  and,  therefore,  the  accusa- 
tion could  not  be  supported.    In  connection  with 
Section  152,  it  seems  to  me  I  should  like  to  call 
atention  to  the  fact  it  provides,   "Said  inspector 
shall  have  power  to  administer  oaths  and  to  take 
and  consider  evidence  touching  the   right   of   any 
alien  to  enter,"  and  so  forth,  and  "to  make  a  written  J 
record  of  such  evidence;  and  any  person  to  whom 
such  an  oath  has  been  administered,  under  the  pro- 
visions of  this  chapter,  who  shall  knowingly  or  wil- 
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fully  give  falso  cvidenco  or  swoai-  to  any  false  state- 
nicnt  in  any  way  affecting  or  in  relation  to  the  right 
of  any  alien  to  admission,  shall  be  deemed  guilty  of 
perjury."!  suggest  our  view  has  merit;  that  count 
3  comes  within  that  provision,  and  that  the  govern- 
ment can 't  take  the  position  it  has  that  those  allega- 
tions in  Count  3  are  surplusage  merely  because  at 
the  to])  they  designate  it  a  violation  of  746(a) (18). 
The  Court:  Well,  I  think  no  matter  how  the 
District  Attorney  [lOO]  designates  the  charge,  what 
the  diarge  is  is  to  be  determined  from  the  reading 
of  the  language  of  the  indictment  itself.  Too,  I  see 
nothing  at  this  time  that  would  justify  any  criticism 
of  the  holding  of  the  Court  in  United  States  v. 
Redfern.  I  am  rather  inclined  to  believe  were  that 
particular  case  before  me,  the  same  result  might 
have  been  reached  as  was  reached  by  the  Court  in 
the  Redfern  case  in  Louisiana;  and,  of  course,  it 
does  not  seem  if  an  alien  is  being,  or  rather  his  right 
of  entry  is  being  determined  as  an  alien,  that  one 
of  his  judges  should  be  a  man  who  had  made  up 
his  mind  as  to  w^hether  he  did  or  did  not  have  the 
right  of  entry.  That  seems  to  me  simply  natural 
justice.  Here  it  seems  to  me  that  there  must  be 
some  writing  some  place  with  reference  to  the  ap- 
pointment of  these  boards  of  inquiry.  I  think  that 
was  done  by  writing.  It  seems  to  me  that  the  statute 
and  the  regulations  provide,  or  their  full  import  is 
that  the  inspectors  shall  be  designated,  by  the  officer 
in  charge  in  writing,  a  board  of  inquiry  for  that 
purpose,  and  were  the  question  here  a  question  as 
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to  whether  or  not  there  actually  was  a  board  of 
inquiry  sitting,  whether  or  not  they  were  acting 
lawfully  as  a  hoard  of  inquiry,  or  if  the  question 
before  me  were  one  in  some  way  reviewing  an  act 
of  that  so  called  board  of  inquiry,  why  there 
wouldn't  be  any  doubt  in  my  mind  that  the  objec- 
tion made  by  counsel  for  the  defendant  that  the 
writing  appointing  the  members  of  the  board  of 
inquiry  is  the  best  evidence  would  be  good.  No 
other  evidence  [101]  would  be  competent  in  the  case 
to  establish  the  fact  if  there  were  a  challenge  made 
on  that  point ;  but  that  seems  to  me  to  be  collateral 
matter.  As  I  view  it,  we  are  not  sitting  here  de- 
termining or  reviewing  anything  that  the  board  of 
inquiry  did,  we  are  sitting  here  under  a  specific 
charge  that  the  defendant,  upon  being  interrogated 
as  to  his  citizenship,  said  he  was  an  American 
citizen.  That  is  the  end  of  it,  the  board  of  inquiry 
is  collateral  matter  and  matter  of  no  importance 
here.  The  question,  and,  as  I  view  it,  the  only  thing 
of  importance  as  to  the  Board  of  inquiry  is  whether 
or  not  the  men  who  were  there,  who  asked  the  ques- 
tions, properly  could  ask  that  kind  of  question  and 
had  a  right  to  inquiry;  whether  or  not  they  were 
inquiring  because  of  performance  of  official  duty  or 
whether  or  not  they  were  inquiring  out  of  a  matter 
of  idle  curiosity  that  did  not  concern  them  either 
personally  or  officially;  and  I  am  not  too  certain 
about  how  important  that  is,  because  the  statute 
under  which  the  prosecution  is  based  simply  says 
that   one  who   falsely  represents   himself  to   be   a 
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citizen  when  lie  is  not,  is  guilty.  I  tliink  they  rniglit 
I)ossi])ly  have  obviated  this  hy  ({uestioning  this  wit- 
ness further.   The  witness  might  possibly  have  been 
interrogated  a  little  further  to  develop  from  him, 
if  he  knows,  who  were  there,  who  were  present,  to 
develop  from  him,  if  he  knows,  whether  or  not  they 
were    officers    of   the    United    States    Immigration 
Service,  to  develop  whether  or  not,  if  ho   knows, 
what  their  purpose  was  in  being  there,  to  develop 
whether  or  not,  if  he  knows  of  his  own  knowledge, 
what  the  point  of  the  interrogation  was,  what  was 
attempted  to   be   established,   and   w^hether   or   not 
there  was  a  request  for  any  official  action  after  the 
taking  of  the  testimony.    I  think  there  would  have 
been  a  much  better  foundation  laid  if  that  was  done. 
But,  however,  the  evidence  does  disclose  that  this 
man  was  an  officer  of  the  United  States.    He  has 
testified  to  that.    He  was  there,  he  put  these  ques- 
tions.   As  to  his  purpose,  the  object  of  the  things 
that  were  done  by  him,  the  evidence  is  not  clear. 
However,  I  think  the  evidence  is  in  such  condition 
that  the  jury  might  infer  from  it  that  he  was  there 
as  an  officer  acting  in  his  official  position  at  the 
time  the  defendant  was  interrogated.    He  said  he 
put  the  questions  to  him  and  that  he  knows  the 
questions  were  put  and  the  answers  were  made.   So, 
I  am  going  to  sustain  the  objection  as  to  the  first 
part  of  the  offer,  that  is  the  certificate,  and  that  is 
because  1  am  going  to  sustain  the  objection  as  to 
that  portion  of  the  first  printed  page  headed  "Rec- 
ord of  hearing  before  a  Board  of  Special  Inquiry 


124  Louis  Raphael  De  Pratu  vs. 

held  at  Sweetgrass,  Montana,"  because  in  my  view, 
the  evidence,  as  it  noAV  stands,  is  not  sufficient  to 
establish  that  there  was  a  board  of  special  inquiry 
either  de  jure  or  de  facto  acting  at  the  time.  I  am 
going  to  overrule  the  objection  as  to  the — 
(interrupted) 

Mr.  Acher:  In  view  of  the  Court's  ruling  to 
date,  your  Honor,  I  think  we  should  make  separate 
objections  to  the  questions  [103]  1  to  9  so  each  will 
be  subject  to  the  objection. 

The  Court:  Well,  I  think  I  will  sustain  the  ob- 
jection to  this  offer  of  this  exhibit  in  its  entirety. 
However,  if  the  District  Attorney  desires,  if  the 
witness  was  there  and  submitted  certain  questions 
to  this  defendant  and  certain  answers  were  made 
and  he  knows  that  of  his  own  knowledge,  the  Dis- 
trict Attorney  may  desire  to  inquire  further  along 
those  lines. 

(Plaintiff's  Exhibit  7,  being  entitled  *' Record 
of  Hearing  before  a  Board  of  Special  Inquiry 
held  at  Sweetgrass,  Montana,  Date  September 
11,  1946,  and  bearing  certificate  signed  by  John 
A.  Philips,  Officer  in  Charge,  Immigration  and 
Naturalization  Service,  dated  January  2,  1948, 
was  here  refused  admission  in  evidence.  The 
same  will  be  certified  to  the  Circuit  Court  of 
Appeals  by  the  Clerk.) 

Mr.  Pease:     I  wish  also  to  lay  further  founda- 
tion, your  Honor. 

The  Court :     Very  well. 

(Jury  returns  to  Courtroom.) 
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(I'cstiinony  of  Arthur  Matsoii.) 

Q.  (By  Mr.  Peaso)  :  Mr.  Matson,  yoii  testified 
tliis  morning  concerning  a  hearing  vvhicli  was  had 
at  wliich  you  presided  in  the  month  of  Septemher, 
1946,  at  Sweetgrass,  Montana.  Was  ov  was  not 
Sw(>etgrass,  Montana,  at  that  time,  a  port  of  entry? 

A.  Tt  is  a  regularly  designated  port  of  entry  for 
aliens. 

Q.     Of  the  United  States?  A.     That's  right. 

Q.     You  state  you  were  a  chairman? 

A.     That's  right.  [104] 

Q.     Who  were  the  other  members  of  the  Board? 

Mt.  Acher:  One  moment.  To  which  we  object. 
The  record  would  be  the  best  evidence. 

The  Court:  Yes,  that  is  true.  Were  there  other 
men    there    besides    yourself?  A.     Yes. 

The  Court:     What  were  their  names? 

A.     Inspector  Dubie  and  Inspector  Mead. 

The  Court:  Inspector  Dubie,  how  long  have  you 
known  him?  A.     Three  or  four  years. 

'llie  Court:  Do  you  know  what  if  any  office  he 
held  with  the  United  States? 

A.  Inspector  with  the  Immigration  and  Natural- 
ization Service. 

The  Court :  How^  long  had  you  known  Inspector 
Mead? 

A.     Approximately  the  same  time. 

The  Court :  Do  you  know  whether  or  not  on  that 
Septeml)er  11,  1946,  he  held  any  official  position 
with  the  United  States. 

A.     Both  were  innnigrant  inspectors. 
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The  Court :     How  long  had  Inspector  Mead  been 
an  inspector  ? 

A.     Oh,  he  arrived  in  Sweetgrass  during  the  war 
and  probably  in  1943. 

The  Court:     You,  yourself,  were  an  immigration 
Inspector  at  that  time?  A.     Yes. 

The  Court :     Very  well,  proceed.  [105] 
Q.     (By  Mr.  Pease)  :     Where  is  Inspector  Mead 
at  this  time? 

A.     He  is  serving  in  the  same  capacity  at  An-chor- 
age,  Alaska. 

Q.     How  long  has  he  been  there  ? 
A.     He    went   up    there   probably    four    or    five 
months  ago. 

Q.     Was  any  other  record  made — or  what  was 
done  to  bring  these  men  together  for  this  purpose? 
A.    Well,  they  were  orally  designated  by  the  in- 
spector in  charge,  and  I  was  the  inspector  in  charge 
on  that  date,  and  since  only  three  members  were 
available,  why  Inspector  Mead  and  Inspector  Dubie 
and  myself  composed  the  Board  of  Special  Inquiry. 
Q.     Well,  were  you  the  person  who  summoned  the 
others  or  requested  them? 
A.    Yes,  I  did. 

Q.     Did  you  do  that  in  writing  or  verbally? 
A.     Orally. 

Q.     Was  there  any  written  record  made  of  the 

appointment  of  either  of  those  men  or  yourself? 

A.     The  only  written  record  would  be  on  the  first 

page   of  the   stenographic   notebook   made   by   the 

•clerk  and  member,  Inspector  Mead. 
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Q.  W(^ll,  the  stenographic  notehook  you  referred 
to  is  avaihxhle  here,  is  it  not*? 

A.     I  am  quite  sure  it  is. 

Q.  Is  there  any  part  in  longhand,  or  is  it  all  in 
shorthand?  [TOG] 

A.     I  have  never  seen  the  record. 

Q.  You  have  never  seen  them.  Well,  outside  of 
the  record  made  in  Exhibit  7,  was  there  any  other 
written  record  kept  in  the  office,  made  or  kept  in 
that  office? 

Mr.  Acher:  We  object  on  the  ground  that  he 
heretofore  testified  it  is  in  the  notebook  which  is 
here  in  Court.   He  hasn't  seen  it — (interrupted) 

The  Court :  What  good  would  that  be  unless  you 
know  shorthand  if  it  is  written  in  shorthand  hiero- 
glyphics? It  is  something  that  cannot  be  read  ex- 
cept by  one  with  a  knowledge  of  shorthand.  I  know 
that  if  you  produce  a  shorthand  record  before  me, 
it  wouldn't  give  me  any  information  at  all. 

Mr.  Acher:  My  point,  your  Honor,  is  simply 
the  man  that  made  that  would  be  the  man  to  call. 

The  Court:  But  the  whole  point  that  seems  to 
appeal  to  me  is  that  here  is  a  man  who  said  he  was 
there,  he  i)ut  the  questions  and  he  knows  the 
answers  that  were  made.  What  better  record  there 
can  be  than  that,  I  don't  know.  He  was  there,  he 
was  personally  present  and  what  all  this  time  is 
being  taken  up  for  to  prove  a  record  when  that  is 
the  situation,  when  the  man  said  he  was  there  and 
asked  him  the  questions,  I  don't  know.  I  don't  know 
of  any  possible  better  record  there  can  be,  and  I 
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so  hold.    Ask  the  witness  those  questions  and  an- 
swers you  want  to  prove ;  ask  him  if  he  knows. 

Mr.  Pease :  Very  well.  Will  you  state  what  ques- 
tions you  [107]  asked  of  the  defendant  De  Pratu 
at  that  time,  and  what  answers  he  made  ? 

A.  Do  you  wish  to  have  me  make  them  from 
memory  ? 

Q.  Is  it  possible  for  you  to  give  them  correctly 
without  reading  the  transcript  which  you  testified 
about  this  morning? 

A.  I  can.  I  asked  hun  several  questions  which 
are  a  formality  insofar  as  our  work  is  concerned, 
but  word  for  word,  of  course  that  is  impossible. 

Q.  Can  you  do  it  accurately  by  referring  to  the 
transcript  you  have  in  your  hand?  A.     Yes. 

Q.     Please  do  so. 

Mr.  Acher :  That  is  the  whole  point  of  our  objec- 
tion. He  does  have  to  come  back  to  the  transcript. 
He  has  sho^^Ti  himself  not  qualified  to  do  it. 

The  Court :  How  has  he  shown  himself  not  quali- 
fied? Any  memorandum  this  witness  knows  is  true 
is  sufficient  for  him  to  refresh  his  memory  with, 
isn't  it?   Do  you  have  any  statute? 

Mr.  Acher:  I  have  a  statute.  I  will  hand  it  to 
your  Honor.  It  is  Section  10664,  Revised  Codes  of 
1935,  and  a  Montana  case  in  99  Montana. 

The  Court:  Well,  of  course,  the  statute  says  a 
witness  is  allowed  to  refresh  his  memory  respecting 
a  fact  from  anything  written  by  himself  or  under 
his  direction.  That  doesn't  say  that  is  the  only 
method  known  to  the  law,  but  it  says  a  witness  [108] 
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may  refresh  his  memory.  1'hat  is  one  of  a  nnmbor 
of  ways,  this  isn't  all  inclusive  and  excluding  every- 
thing else.  If  that  was  the  case,  records  of  book 
entries  and  things  of  that  kind  and  other  voluminous 
records  that  are  made  in  the  ordinary  course  of 
business  by  a  munber  of  different  men,  no  witness 
could  come  into  Court  and  testify  unless  he  himself 
had  made  the  record.  Here  is  a  witness  that  says 
he  knows,  after  reading  that,  he  knows  he  pro- 
pounded the  questions  that  are  set  out  in  it.  That 
is  his  testimony.  Did  you  propound  those  questions, 
witness  ? 

A.    Yes. 

The  Court :     Who  did  you  propound  them  to  ? 

A.     To  Mr.  De  Pratu. 

The  Court:     A  witness  in  the  case? 

A.     Yes,  sir. 

The  Court:  Fold  that  memorandum  up.  In  any 
question  you  propounded  to  him  at  that  time,  did 
you  ask  him  whether  he  was  or  was  not  a  citizen 
of  the  United  States? 

A.     Yes,  sir. 

The  Court:     What  did  you  say? 

A.  I  usually  ask  of  what  country  are  you  a 
citizen. 

The  Court:  I  don't  <'are  what  j^ou  usually  say, 
what  did  you  say  to  that  man? 

A.     Of  what  country  are  you  now  a  citizen. 

The  Court:     What  did  he  say?  [109] 

A.     He  said  of  the  United  States. 
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Q.  (By  Mr.  Pease)  :  Did  the  defendant  during 
the  proceeding  referred  to  express  any  interest  in 
having  the  board  act  one  way  or  another  upon  this 
application  ? 

Mr.  Acher:  Objected  on  the  ground  it  is  im- 
material. 

Tide  Court:     Overruled. 

A.  He  naturally  was  interested  in  importing  this 
man  Gonzy  to  appear  as  a  musician  at  the  Stock- 
man's Club  in  Great  Falls. 

Mr.  Pease:     You  may  cross  examine. 

Cross-Examination 

By  Mr.  Davidson : 

Q.  Mr.  Matson,  were  you  present  during  all  of 
the  proceeding  and  asked  Mr.  De  Pratu  all  the  ques- 
tions asked  of  him?  A.     Yes. 

Q.     Isn't  it  true,  Mr.  Matson,  on  that  day  you 
had  no  reporter? 
■    A.     No  reporter?  A  clerk  was  reporter. 

Q.  Do  you  recall  me  being  there  in  Sweetgrass 
at  that  time  ?  A.    Yes. 

Q.  Isn't  it  true  that  just  prior  to  the  time  you 
started  asking  the  witness  questions  that  you  ad- 
vised me  you  had  no  reporter  but  you  would  have 
to  do  the  best  you  could?  A.     That's  right. 

Q.  During  the  time  this  Mr.  Mead  was  taking 
the  notes,  did  he  have  any  difficulty  with  any  of 
the  witnesses?  [110] 

A.  He  is  a  shorthand  man  himself,  Inspector 
Mead  is. 
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(Testimony  of  Arthur  Matsoii.) 

Q.  Did  he  have  any  difficulty  in  taking  down  the 
notes  of  the  questions  and  answers  of  the  witness? 

A.     T  don't  believe  he  did. 

Q.  Well,  that  wasn't  the  only  question  you  asked 
Mr.  De  Pratu,  was  if?  A.     Oh,  no. 

Q.  Did  you  ask  him  the  question  as  to  how  he 
acquired  United  States  citizenship?  A.     Yes 

Q.     And  did  he  answer  the  question,  "T  didn't"? 

A,  He  mentioned  the  fact  that  when  he  entered 
the  United  States — (interrupted) 

Q.  Will  you  please  confine  yourself  to  that 
question. 

A.     Yes,  I  am  trying  to  bring  it  down. 

The  Court:  Mr.  Davidson,  the  propei'  rule  is 
that  if  you  are  examining  a  wdtness  from  a  writing 
you  have  in  your  hand,  show  the  writing  to  the 
witness. 

Q.  Did  you  ask  him  how^  he  acquired  United 
States  citizenship?  A.     Yes. 

Q.    What  ans\ver  did  he  give  you? 

A.  He  said  someone  had  told  him  he  had  ac- 
quired it  because  he  came  to  the  United  States 
when  a  young  fellow,  that's  about  the  way. 

Q.  Do  you  know  whether  or  not,  in  response 
to  that  question,  [111]  he  started  out  by  saying,  '*! 
didn't"?  A.     I  don't  recall  that. 

Q.  But  you  do  recall  him  saying  he  became  a 
citizen  by  reason  of  his  father's  naturalization? 

A.  He  said  something  about  that  too,  but  his 
first  reply  was  someone  told  him  he  had  acquired 
it  because  he  came  to  the  United  States  when  he 
was  a  young  fellow. 
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(Testimony  of  Arthur  Matson.) 

Q.  Showing  you  now  this  memorandum,  Mr. 
Matson,  I  will  ask  you  to  inspect  it  and  particularly 
that  marked  question,  "How  did  you  acquire  United 
States  citizenship'?"  A.     Yes. 

Q.     And  the  answer  thereto? 

A.  "I  didn't,  they  told  me  I  was  under  age  and 
I  was  a  citizen."  Now,  I  remember  that  last  state- 
ment of  his,  but  I  didn't  remember  that. 

Q.  So,  are  you  now  satisfied  that  in  answer  to 
the  question  "How  did  you  acquire  United  States 
citizenship"  that  the  defendant  answered,  "I  didn't, 
they  told  me  I  was  under  age  and  that  I  was  a 
citizen"?  A.     Well,  that's  correct. 

Mr.  Davidson:     That's  all. 

Mr.  Pease:     That's  all. 
(Witness  excused.) 

Mr.  Pease :    The  government  rests. 

Mr.  Acher:  At  this  time  we  would  like  to  move 
to  strike  [112]  the  portion  of  the  testimony  of  the 
witness  Matson  where,  in  response  to  interrogation 
by  the  Court,  it  was  stated  that  the  defendant  told 
him  he  was  a  citizen  of  the  United  States  upon  the 
ground  that  the  evidence  constitutes  a  material 
variance  from  the  allegations  of  the  indictment. 

The  Court:     In  what  respect? 

Mr.  Acher :  The  indictment  says  that  these  state- 
ments were  made  before  a  Board  of  Special  Inquiry. 
There  is  no  proof  of  that  now.  The  evidence  is  it 
was  before  Mr.  Matson. 

The  Court :    The  motion  will  be  denied. 
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Mr.  Aclior:  At  Ibis  time,  we  make  a  motion  for 
judgment  of  acquittal,  which  I  have  in  writing.  T 
may  have  the  wrong  thing,  your  Honor,  1  see  that 
I 

The  Court:  It  is  important  in  criminal  cases, 
Mr.  Achei",  to  get  hold  of  the  right  thing.  I  will 
give  you  an  opportunity  to  drop  the  wrong  one  and 
grab  the  right  one,  if  you  can. 

Mr.  Acher:  I  will  see  how  that  came  about.  I 
didn't  expect  them  to  rest  quite  so  soon.  We  will 
make  a  motion  for  judgment  of  acquittal  orally,  I 
don't  have  it  in  writing. 

The  Court:  Very  well,  do  you  want  to  make  it 
in  the  presence  or  absence  of  the  jury? 

Mr.  Acher:  We  w^ould  prefer  to  do  it  in  the 
absence  of  the  jury. 

(Jury  retires  from  the  Courtroom.)  [113] 

The  following  is  the  written  motion  for  judgment 
of  acquittal  filed  on  behalf  of  the  defendant  at  the 
close  of  the  government's  case  on  January  8,  1948: 

(Title  of  Court  and  Cause.) 

Motion  for  Judgment  of  Acquittal 

Comes  now  the  defendant  and  moves  the 
Court  to  order  the  entry  of  a  judgment  of 
acquittal  upon  the  following  grounds : 

1.  That  the  first  count  of  said  Indictment 
fails  to  charge  an  offense  against  the  laws  of 
the  United  States  of  America,  or  at  all. 

2.  That  the  second  count  of  said  Indictment 
fails  to  charge  an  offense  against  the  laws  of 
the  United  States  of  America,  or  at  aU. 
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3.    That  the  third  count  of  said  Indictment 
fails  to  charge  an  offense  against  the  laws  of 
the  United  States  of  America,  or  at  all. 
CHARLES  DAVIDSON, 
ARTHUR  P.  ACHER, 

Attorneys  for  Defendant. 

Mr,  Acher :  Comes  now  the  defendant  and  moves 
the  Court  to  order  the  entry  of  a  judgment  of  ac- 
quittal upon  the  following  grounds : 

'    1.    That  the  evidence  is  insufficient  to  sustain  a 

conviction  under  count  1  of  the  indictment ; 
•  2.    That  the  evidence  is  insufficient  to  sustain  a 

<3onviction  under  count  2  of  the  indictment; 
■    %.    That  the  evidence  is  insufficient  to  sustain  a 
conviction  under  count  3  of  the  indictment. 

The  Court :  Do  you  desire  to  argue  it,  or  do  you 
submit  it? 

Mr.  Acher:  We  would  like  to  argue  it,  your 
Hpnor. 

The  Court:     Very  well,  proceed. 

Mr.  Davidson :  May  it  please  the  Court,  the  most 
essential  element  of  this  offense  is  the  question  as 
to  whether  or  not  the  defendant  is  a  citizen  of  the 
United  States,  because  regardless  of  what  state- 
ments might  have  been  made,  if  the  government 
fails  to  prove  by  the  evidence  that  he  was  not  a 
citizen  of  the  United  States,  there  is  no  offense. 

We  submit  there  is  no  evidence  before  this  Court 
shovv^ing  that  this  defendant  is  not  a  citizen  of  the 
United  States,  and  the  affirmative  evidence,  as 
shown  by  the  exhibits,  and  particularly  by  Exhibit 
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5  of  the  plaintiff,  which  is  the  alien  registration 
form,  discloses  that  the  defendant  was  horn  Octoher 
21,  1878,  in  Alexandcra,  Ontario,  Canada.  He  states 
that  he  came  to  the  United  States  at  Sanlt  St.  Marie, 
Michigan,  on  Angust  15,  1896,  and  at  that  time,  he 
was  17  years  of  age.  It  further  [115]  states  he  has 
resided  in  the  United  States  permanently,  and  his 
last  entry  into  the  United  States,  as  shown  in  one 
of  these  exhibits,  is  shown  to  be  that  same  date  in 
1896.  So  that  we  have  affirmative  evidence  that  this 
man  came  to  and  has  resided  in  the  United  States 
since  he  was  17  years  of  age.  Count  3  charges  him 
with  stating  that  he  became  a  citizen  of  the  United 
States  by  reason  of  his  father's  naturalization,  and 
from  this  affirmative  evidence,  it  is  shown  that  that 
could  have  happened.  This  man  was  in  the  United 
States  at  the  age  of  17  years.  Under  the  law  as  it 
existed  at  that  time,  had  his  father  become  a  nat- 
uralized citizen  at  any  time  prior  to  the  time  de- 
fendant became  21  years  of  age,  the  defendant  auto- 
matically became  a  citizen.  So,  the  government  has 
failed  to  close  that  door.  They  have  charged  in 
coimt  3  of  their  indictment  that  that  was  one  of 
the  claims  of  citizenship  that  he  made,  and  they 
have  failed  to  come  into  this  court  and  prove  that 
Mr.  De  Pratu's  father  was  not  a  citizen  of  the 
United  States.  If  Mr.  De  Pratu's  father  was  a 
citizen  and  became  such  prior  to  the  time  that  Mr. 
Be  Pratu  became  21,  the  defendant  having  been  in 
the  United  States  at  that  time,  he  automatically 
became  a  citizen  of  the  United  States.   Thev  charjre 
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that  is  false,  but  there  is  no  proof  here  that  he  did 
not  become  a  citizen  of  the  United  States  by  reason 
of  the  naturalization  of  his  father.  So,  there  is 
absolutely  no  proof. 

.  Mr.  Nooney  testified  to  this  Court  that  there 
would  be  absolutely  [116]  no  record  in  the  Immi- 
gration and  Naturalization  Service  of  the  naturali- 
zation of  Mr.  De  Pratu  had  he  become  naturalized 
as  a  minor  through  derivative  citizenship  unless 
he  made  application  for  a  certificate  of  derivative 
citizenship. 

,  So,  we  submit  to  the  Court  that  the  government 
has  failed  to  prove  that  this  man  is  not  a  citizen 
:0f  the  United  States.  They  might  argue  that  they 
have  an  admission,  but  they  do  not  have  an  admis- 
sion. It  is  the  alien  registration  form,  which  is  a 
part  of  Exliibit  5  of  the  plaintiff,  "I  am  a  subject 
or  citizen  of,  Uncertain,"  he  writes  in  there,  "but 
last  of  Canada."  In  other  words,  he  didn't  know 
when  he  made  that  application  as  to  his  citizenship, 
and  appai'ently,  not  willing  to  run  any  risk,  he  did 
register  because  of  the  uncertainity  in  his  mind  as  to 
:h,is  citizenship.  There  is  nothing  in  that  exhibit 
which  shows  that  the  defendant  is  not  a  citizen  of 
the  United  States.  There  is  nothing  in  the  statement 
that  has  been  entered  from  the  application  for  regis- 
tration that  would  cause  this  court  to  say  that  this 
man  is  not  a  citizen  of  the  United  States. 

Now,  the  Court  probably  knows,  it  is  common 
knowledge,  that  there  are  many  people  mistaken 
as  to  citizenship.  I  know  in  my  work  for  the  past 
30  years  on  these  people's  applications  for  citizen- 
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sliij).  Wc  luive  oil  Olio  or  two  occasons,  with  the 
consent  of  the  gover-nment,  hrought  and  prosecuted 
proceedings  for  citizenship  for  people  we  knew 
were  citizens  hecanse  there  w^as  no  proof  and  in 
order  that  a  record  might  he  made  of  their  [117] 
citizenship.  So,  I  suhmit  to  the  Court,  on  that  one 
ground,  having  failed  to  show  that  the  defendant's 
father  or  his  mother  did  not  become  a  citizen  of 
the  United  States  during  the  minority  of  this  de- 
fendant, that  the  government  has  failed  in  its  case, 
and  my  argument,  repeated  to  the  Court,  is  that 
under  count  3,  the  government  should  have  come 
here  prepared  to  show  that  fact,  because  they  state 
in  count  3  that  he  claims  citizenship  by  reason  of 
the  naturalization  of  his  father.  Now,  having  made 
that  charge,  it  w^ould  seem  to  us  that  the  government 
should  have  come  into  this  Court  prepared  to  show 
that  the  statement  is  not  true,  and  there  is  abso- 
lutely no  evidence  before  this  Court  as  to  the  citi- 
zenship of  Mr.  De  Pratu's  father,  and  particularly 
during  the  time  that  this  defendant  was  under  the 
age  of  21  years. 

The  Court:  Well,  I  can  go  wdth  you  on  a  part 
of  your  argument,  Mr.  Davidson.  I  think  it  is  sound. 
I  think  that  portion  of  your  argument  where  you 
maintain  that  the  burden  is  on  the  government  to 
prove  that  this  defendant  was  not  a  citizen  of  the 
United  States  when  he  made  the  representation  is 
sound.  I  don't  have  any  doubt  about  it.  But  here 
is  the  question.  That  is  the  burden  that  is  on  the 
government  as  before  the  jury.  This  question  now 
if  for  me  to  direct  a  verdict  of  acquittal,  and  if  there 
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is  any  evidence  at  all  in  the  case  from  which  the 
jury  could  reasonably  conclude  that  the  man  was 
not  a  citizen,  I  have  no  right  to  direct  a  verdict  of 
acquittal.  If  the  evidence  [118]  is  in  such  state  that 
the  minds  of  reasonable  men  could  differ,  I  have 
no  right  to  direct  a  verdict,  and  there  is  admitted 
in  evidence  this  exliibit,  Exhibit  5,  a  writing  signed 
by  the  defendant  in  which  he  said  he  was  born  at  or 
near   Alexandera,    Ontario,    Canada.     That   is   his 
statement.    If  the  jury  accepts  that  statement  as 
true,  that  establishes  his  citizenship  right  there,  and 
esta])lishes  that  he  is  not  a  citizen  of  the  United 
States.  Now,  there  is  a  legal  presiunption  that   a 
condition  once  shown  to  exist  is  presumed  to  exist 
as  long  as  things  of  that  nature  exist.    So,  he  has 
established  himself  by  his  statement  as  a  citizen 
of  a  country  other  than  the  United  States.    Now, 
there  is  no  presumption  at  all  that  I  know  of  that 
one  gains  citizenship  by  reason  of  lengthy  residence 
in  the  United  States;  no  such  presumption  as  that 
that  I  know  of  now  exists.    In  answer  to  the  ques- 
tion, "I  am  a  citizen  or  subject  of,"  he  said,  "Un- 
certain, but  last  of  Canada."    So  he  there  again 
says  that  his  last  citizenshp  status  that  he  knew 
about  was  that  of  a  Canadian.    He  does  say,  ''Un- 
certain," which  means  little  to  my  mind,  and  cer- 
tainly it  doesn't  mean  that  he  believes  he  is  a  citizen 
of  the  United  States.    He  doesn't  say  there  he  be- 
lieves he  is  a  citizen  of  the  United  States,  but  is 
uncertain  about  it.  He  said  he  was  uncertain  about 
his  citizenship,  the  last  he  knew  about  it  was  he 
was  a  Canadian.    Of  course,  it  is  true,  and  in  my 
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opinion,  you  are  correct  in  your  argument  tliat  if 
he  came  to  this  country  when  [119]  lie  was  17  years 
old,   and  that  is  the   evidence,   and  his   father   or 
mother  came  with  him,  and  his  father  was  theT'(;after 
naturalized,  if  he  was  under  21  years  old  at  the 
time  his  father  was  naturalized,  he  became  a  citizen ; 
but  if,  at  the  time  of  his  father's  naturalization,  he 
was  over  21  years  of  age,  he  would  not  become  a 
citizen.    But  there  is  no  presumption  that  I  kno\v 
of  that  his  father  came  here  and  was  naturalized. 
'There  is  no  presumption  that  he  was  naturalized 
while  this  man  was  under  the  age  of  21  years,  so 
as  to  grant  to  defendant  the  benefit  of  derivative 
citizenship  through  the   citizenship  of  his   father. 
In  other  words,  the  question  is  how  far  is  the  gov- 
ernment required  to  go  in  its  proof  to  exclude  all 
hypotheses  and  all  conjecture,  no  matter  how  ex- 
treme they  may  be.    I  don't  think  that  the  govern- 
ment, in  order  to  make  a  prima  facie  case,  is  re- 
quired to  go  to  that  length,  is  required  to  go  to  the 
length  of  showing  whether  the  father  of  this  de- 
fendant himself  became  a  naturalized  citizen  of  the 
United  States,  and  further  to  show  that  if  the  father 
did  become  naturalized,  he  did  not  become  natural- 
ized during  the  minority  of  this  defendant  and  while 
this  defendant  was  residing  in   the  Unite   States. 
To  me  that   seems   to  be   inquiring  or   placing  a 
burden  of  proof  upon  the  government  that  the  gov- 
ernment couldn't  possibly  be  expected  to  assume, 
and  particularly  in  view  of  the  testimony  of  the 
inspector  here  that  was  given   and  stands  uncon- 
tradicted that  they  may  or  may  not  have  a  record 


140  Louis  Raphael  Be  Pratu  vs. 

of  a  minor  child  whose  father  [120]  was  admitted  to 
naturalization,  depending  upon  the  record  the  father 
furnishes  at  the  time  of  his  admission  to  citizenship. 
So,  the  motions  for  a  directed  verdict  or  for  judg- 
ment of  acquittal  made  orally  will  be  denied.  The 
motions  for  a  judgment  of  acquittal  made  in  writ- 
ing and  filed  with  the  Clerk  separately  as  to  each 
count  will  be  separately  denied  as  to  each  of  the 
counts.  Call  in  the  jury. 

(Jury  returns  to  Courtroom.) 

The  Court :     Open  for  the  defense. 

Mr.  Acher:  May  it  please  the  Court,  counsel, 
ladies  and  gentlemen  of  the  jury,  the  defendant  in 
this  case  expects  to  prove  that  in  1944  an  applica- 
tion was  filed  with  the  Secretary  of  State  of  the 
State  of  Montana,  and  a  charter  was  issued  to  the 
Stockman's  Club,  a  non-profit  organization,  having 
clubrooms  in  Great  Falls  near  the  Northern  Mon- 
tana State  Fair  grounds.  We  expect  to  prove  and 
it  will  be  developed,  that  under  the  liquor  and  beer 
laws  of  Montana,  a  club  is  not  entitled  to  sell  beer 
or  liquor  until  they  have  been  in  existence  a  certain 
number  of  years,  one  or  two,  I  am  not  clear  myself. 
The  statutes  say  one  in  one  place  and  two  in  an- 
other. In  any  event,  the  evidence  will  show  that 
following  the  formation  of  this  club  as  a  corpora- 
tion organized  under  the  laws  of  Montana,  a  build- 
ing was  constructed.  It  took  over  a  period  of  a 
year  or  more,  building  this  building,  and  that  about 
the  time  it  was  ready  for  [121]  occupancy,  applica- 
tion was  made  for  beer  and  liquor  license  for  this 
establishment. 
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The  evidence  will  show  that  the  defendant,  Mr. 
De  Pratu,  had  been  in  the  restaurant  and  hotel  busi- 
ness for  many  years  at  Augusta,  then  I  believe  the 
evidence  will  show  he  operated  the  restaurant  in 
the  Park  Hotel,  Great  Palls;  then  he  operated  for 
many  years,  some  eight  or  10  years,  a  restaurant 
at  the  Stockj^ards  where  we  read  in  the  paper  they 
sell  cattle  twi<:*e  a  week  in  Great  Falls;  and  then 
this  Club  idea  was  conceived  and  carried  into  exe- 
cution, and  an  application  was  filed  for  a  beer  and 
liquor  license,  presented  through  Mr.  Sherman 
Smith,  a  lawyer,  no  relation  to  Paul  W.  Smith, 
attorney  for  the  Liquor  Control  Board,  who  rejected 
the  application  on  the  ground  that  the  club  wasn't 
in  existence  a  sufficient  length  of  time.  We  expect 
to  show  that  notwithstanding  that  fact,  it  was  sug- 
gested a  license  could  be  issued  to  one  of  the  individ- 
uals, and  that  without  a  new  application  a  license 
w^as  issued  to  Mr.  De  Pratu. 

That  Mr.  De  Pratu  was  not  intending  to  represent 
an^ything  about  his  citizenship,  and  that  the  idea 
of  the  application  was  for  the  Stockman's  Club  and 
not  for  Mr.  De  Pratu. 

We  expect  to  show  that  in  due  course,  the  time 
elapsed  when  the  club  became  qualified,  and  that  the 
license  was  transferred  to  and  is  now  in  the  name 
of  the  Stockman's  Club,  a  non-profit  corporation. 

We  expect  to  show  that  Mr.  De  Pratu  did  not  read 
these  [122]  printed  documents,  but  filed  them  and 
that  he  had  no  intention  to  make  any  false  repre- 
sentation as  to  his  citizenship,  and  that,  therefore, 
no  offense  is  showm  under  the  charges  in  the  indict- 
ment. 
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PAUL  W.  SMITH 

heretofore  sworn,  called  as  a  witness  upon  behalf 
of  the  defendant,  testified  as  follows : 

Direct  Examination 
By  Mr.  Acher : 

Q.     Will  you  state  your  name,  please? 

A.     Paul  W.  Smith. 

Q.  You  are  the  same  Paul  W.  Smith  who  here- 
tofore testified  on  the  part  of  the  government  in 
this  case  ?  A.    Yes. 

Q.  Mr.  Smith,  showing  you  defendant's,  or 
rather  plaintiff's  Exhibit  No.  2,  I  will  ask  you 
whether  or  not  that  was  presented  to  you  as  the 
attorney  for  the  Montana  Liquor  Control  Board 
on  or  shortly  prior  to  February  16,  1946? 

A.     Yes,  it  was. 

Q.  Were  you  requested  to  advise  the  Board  as 
to  whether  or  not  a  license  could  be  issued? 

Mr.  Pease :  If  the  Court  please,  I  would  like  to 
interpose  an  objection  to  the  line  of  testimony 
which  has  been  outlined  in  counsel's  opening  state- 
ment for  the  defendant,  both  as  to  the  testimony 
of  this  witness  and  any  others  in  the  samiC  subject 
matter  on  the  ground  that  the  same  does  not  con- 
stitute a  defense  and  that  the  same  is  irrelevant  to 
the  issues  of  the  cause,  and  incompetent  to  estab- 
lish any  defense  to  the  action. 

The  Court :  Well,  I  listened  to  the  opening  state- 
ment. It  may  be  a  question  as  to  whether  or  not 
it  establishes  a  defense.  Still,  there  is  a  question 
of  intent  involved  here,  and  it  may  be  competent 
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on  the  question  of  intent,  and  of  course  if  the  de- 
fendant, on  that  quc^stion  of  intent,  desires  to 
establish  the  fact  that  he  entered  into  a  conspiracy 
to  violate  the  laws  of  the  State  of  Montana,  there 
may  be  some  materiality  in  that.  I  think  I  will 
overrule  the  objection.  That  seems  to  be  what  the 
evidence  will  establish. 

Mr.  Acher:  Tf  you  will  answer  the  question, 
please. 

A.     Yes,  J  was  requested  to  advise  the  Board. 

Q.  And  what  action  did  you  take  in  connection 
with  the  application? 

The  Court :  Of  course,  I  think  if  you  ask  for 
conversation,  it  is  hearsay  unless  the  defendant  was 
present. 

Mr.  Pease:  Action,  I  presume,  means  official 
action  and  the  expression  of  an  opinion  or  some- 
thing of  that  kind? 

Mr.  Acher:     That's  right. 

The  Coui't:  So,  if  you  gave  an  opinion,  witness, 
or  something  of  that  kind,  you  may  so  state  without 
stating  what  the  opinion  was. 

A.  Yes,  I  gave  an  opinion  relative  to  the  appli- 
cation which  I  [124]  hold,  plaintiff's  Exhibit  2. 

Q.     And  what  was  that  opinion  ? 

Mr.  Pease:  Objected  to  until  it  is  shown  whether 
in  writing  or  oral. 

Q.     \Vas  it  oral  or  in  writing? 

A.     It  was  oral. 

The  Court:  Isn't  this  hearsay?  Was  the  de- 
fendant i)resent  when  the  opinion  was  given? 
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Mr.  Acher :  If  the  defendant  asks  for  hearsay, 
can  the  other  side  object? 

The  Court:  Yes,  certainly,  hearsay  isn't  compe- 
tent no  matter  who  asks  for  it.  Cases  are  tried  by 
competent  evidence,  and  hearsay  isn't  competent 
evidence. 

Mr.  Acher :  We  expect  to  show  negotiations  witli 
the  lawyer  for  the  defendant. 

The  Court:  You  haven't  shown  anything  like 
that. 

Mr.  Acher:  I  was  leading  up  to  it.  Did  you 
have  any  dealings  directly  with  Mr.  De  Pratu 
about  this  matter  personally? 

A.     Not  directly  with  De  Pratu. 

Q.  Did  you  have  any  dealings  with  anyone  pur- 
porting to  represent  him? 

A.     Yes,  Sherman  W.  Smith,  attorney  in  Helena. 

Q.  Tell  briefly  what  the  negotiations  were,  what 
the  result  was. 

Mr.  Pease:  Objected  to  on  the  ground  there  is 
no  foundation  [125]  laid  showing  the  purported  au- 
thority or  the  extent  thereof  of  Mr.  Sherman  Smith. 

The  Court:     Sustained. 

Q.  Did  you  know  Mr.  Smith  and  know  that  he 
was  acting  as  attorney  for  the  defendant,  Mr.  De 
Pratu? 

Mr.  Pease :     Objected  to  as  calling  for  an  opinion. 

Mr.  Acher:  He  is  an  attorney  licensed  to  prac- 
tice. 

The  Court :  He  was  an  attorney  licensed  to  prac- 
tice, but  being  licensed  to  practice  doesn't  license 
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you  to  represent  someone.    I  am  going  to  overrule 
the  objection  because  api)arently  you  are  asking  if 
the  man  knows  of  his  own  knowledge  whether  Sher- 
man Smith  represented  this  man. 

A.  Yes.  Sherman  Smith  filed  the  application 
with  the  Board  himself. 

Q.  And,  now,  what  advice,  or  I  mean,  what  de- 
cision did  you  communicate  to  Mr.  Sherman  W. 
Smith  as  to  whether  a  license  would  be  granted,  or 
whether  it  wouldn't?   Tell  it  in  your  own  way. 

A.  I  told  Sherman  Smith  and  also  Mr.  Buley, 
who  was  administrator  for  the  Board  that  the 
Stockman's  Club  could  not  hold  a  liquor  license  be- 
cause it  had  not  been  organized  prior  to  two  years 
before  making  application  to  the  Board,  which  was 
the  Montana  law. 

Q.  In  your  consideration  of  this  application  w^as 
it  deemed  an  application  of  Be  Pratu  individually 
or  an  application  of  the  [126]  Stockman's  Club? 

Mr.  Pease:  To  which  we  object  on  the  ground 
it  is  not  the  best  evidence,  it  calls  for  the  opinion  of 
the  witness,  and  it  calls  in  effect  for  an  interpreta- 
tion of  official  action,  of  which  there  must  be  some 
record  and  w^hich  record  must  be  the  best  evidence. 

The  Court:  Yes,  sustained.  It  is  an  invasion  of 
the  province  of  the  jury.  It  is  an  exhibit  in  evi- 
dence, and  it  is  for  the  jury  to  say  whether  it  is  an 
ai)plication  made  by  De  Pratu  or  the  Stockman's 
Club.  It  is  a  question  for  them  to  decide,  not  for  a 
witness  on  the  witness  stand. 
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Mr.  Aclier :  At  this  time,  I  think  I  have  laid  the 
foundation  and  we  would  like  to  offer  in  evidence 
defendant's  Exhibit  4,  which  I  believe  the  testi- 
mony shows  was  presented  simultaneously  with 
Exhibit  2. 

Mr.  Pease:  Objection,  the  same  objection  to  the 
offered  exhibit  as  was  heretofore  made  to  it,  that  is 
to  say,  on  the  same  grounds,  and  specifically  on  the 
ground  that  it  is  not  relevant  or  material  to  the 
issues  of  this  cause,  having  to  do  with  and  being  a 
separate  application  for  a  different  type  of  license 
and  not  a  part  of  the  transaction  which  is  charged 
in  the  indictment. 

The  Courts :  Let  me  see  the  offered  exhibit.  Well, 
this  transaction  was  not  mentioned  in  the  indictment 
at  all.  It  seems  to  me  if  it  was  admitted  it  would 
constitute  but  an  encumbrance  on  [127]  the  record. 
I  fail  to  see  where  it  has  any  bearing  on  the  case 
here  or  where  it  is  material  in  any  respect  at  all.  It 
is  an  application  for  a  beer  license,  apparently  on 
a  regular  state  form.  I  don't  consider  it  material. 
It  is  an  encumbrance  on  the  record.  The  objection 
will  be  sustained. 

(Defendant's  Exhibit  4,  being  an  application 
for  a  Betail  Beer  License  to  the  Montana 
Liquor  Control  Board  by  L.  P.  De  Pratu  dated 
January  15,  1946,  was  here  refused  admission 
in  evidence.  The  same  will  be  certified  to  the 
Circuit  Court  of  Appeals  by  the  Clerk.) 
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Application  molt  be  completely  filled  out  and  iwom  to  before  a  Notary  I'ublic  or  other  peraon  aothorited 
to  adminiater  oaths.  The  statutory  fee  must  accompany  this  application  and  will  be  returned  if  the  Board 
■h«ll  God  that  the  onderai^ed  is,  or  are,  not  qualified. 
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■bt  llcanoa.  If  laooad.) 

TO  MONTANA  LIQUOR  CONTROL  BOARD: 

The  nndersifrned.  desiring  to  poasess  and  have  for  sale  beer,  under  the  prorisions  of  Montana  Be«r 
Act  for  the  purpose  of  selling  it  at  retail,  hereby  apply  to  you  for  a  license  so  to  do  and  tender  with  thia 
application  the  license  fee  provided  for.  In  support  of  this  application,  and  in  order  to  show  the  qoali- 
Ceationa  of  the  undersized  to  be  issued  such  license,  that  is  to  say,  that  the  undersifrned  ia,  or  are,  of 
f««d  Boral  eharaeter,  and  ia  a  law  abiding  peraon.  or  are  law  abiding  persons,  and  is  a  fit  aod  proper 
person,  or  are  fit  and  proper  persons,  to  sell  beer,  EACH  FOR  HIMSELF  OR  HERSELF  gives  the  follow 
ing  information  and  make*  the  following  statements: 

(a)  That  the  undersigned  is  over  the  age  of  twenty-one  yean; 

(b)  That  the  undersigned  is  not  the  keeper  of  a  house  of  iU  fame; 

(e)  That  the  undersigned   has  never  been  convicted  of  being  the  keeper  of  a  house  of  ill  fame; 

(d)     That  the  undersigned  has  never  been  convicted,  either  under  the  laws  of  the  federal  government  or 

of  the  State   of   Montana,   of  pandering; 
(•)     Have  you  ever  been  convicted,  either  under  the  laws  of  the  federal   government  or  of  the  State  of 

Montana,  of  any  other  crime  or  misdemeanorf    (Answer  "yes"  or  "do") IJO 

(f)  If  yoo  have  anawered  "yea"  to  the  laat  preceding  qaeation,  give  the  particulars  of  such  erimc  or 
miadeneanor.  „ _ „ 

(f )  Has  ever  any  license  to  aell  beer  at  retail,  iaaaed  ander  the  MontaiM  Beer  Act  to  yon,  or  in  which 
yon  were  interested  aa  a  partner,  been  revoked  for  eanaef  (Answer  "yea"  or  "no"). .  "0 

(h)  Are  the  premises  for  which  such  license  is  sought  inside  of  the  boundaries  of  an  incorporated  city  or 
townf  (Answer  "yea"  or  "no") 1^8  ; 

(i)  That  the  Board  or  any  member  thereof,  or  ita  duly  authorized  representative,  or  any  peace  officer 
of  thia  state  shall  have  the  right  at  any  time,  and  is  hereby  given  the  authority,  to  make  an  examina- 
tion of  the  premiaea  of  the  undersigned  and  to  check  the  books,  records  and  stock  in  trade  of  the 
undersigned  and  to  take  an  inventory  thereof  and  in  the  event  any  beer  or  liquor  is  found  which 
ia  being  kept  or  held  in   violation  of  the  law,  he   may   immediately  seixe  and   remove   the  same; 

(j)  That  the  undersigned,  or  hi*  or  her  employee  or  employees,  will  not  sell,  deliver  or  give  away,  or  cause 
or  permit  to  be  sold,  delivered  or  given  away,  any  beer  to  any  person  under  the  age  of  21  years; 

(k)  That  if  the  undersigned  is  granted  the  license  spplied  for,  the  undersigned  will  sbide  by  all  rnlea 
and  regulations  of  the  Board  relating  to  the  "Montana  Beer  Act,"  and  will  not  violate  any  law  of 
the  United  Sutea,  or  of  the  State  of  MonUna,  or  any  legal  city  ordinance  relating  to  beer  or  intozi- 
eating  liquor,  and  will  not  knowingly  permit  any  agent  or  employee  so  to  dn,  it  being  the  eipresa 
understanding  that  violation  of  any  nile  or  regulation  of  said  Board,  or  of  any  oily  ordinance  relat- 
ing to  beer  or  intoxicating  liquor  by  the  undersignetl,  or  any  of  the  same,  or  of  any  agent  or  em- 
ployee of  the  undersigned,  shall  be  sufficieDt  grounds  for  the  revocation  or  suspension  of  the  license 
herein  applied  for. 

Datad  •tflre.at...PRila Mont«oa  thia  .   l^.thday  of "^?J™M?7. ,  191.6 

- /'.'■.■Ji4^-'->^^U^ 


8TATB  OF  MONTANA  1  (Simature.  of  ail   ApplicanU, 

COUNTY  OP     Caacada J  "• 

L,  i'*..i>o.£ratu. '_ _ 

(Namea  of   All   Applicantai  ~ ~ 

b«inf  fint  duly  rwom,  each  for  himaelf,  or  herself,  ilepow.  and  says:   thst  he.  or  she    has  read  the  fore- 
foiac  application  and  knows  the  eontenu  thereof;  and  that  the  same  is  true  to  the  knowledge  of  deponent 

..i.:.A..yu^.±,M) 


(Higfiaturtgi  uf   AM   ApplieanUl. 
Hnbw!ribed  and  sworn  to  before  m»  ih'u    X'^th  ,|,y  „f  JuJt^IJ  jg^ 

.NoUry  t'uhlie  1m  the  HUU  of  MoiiUna. 

.!«»-M  *.«i4  Residing  tPfbUu    raXla,  ,  Montana. 

My  fVMnmlasion  expires.  C«  t*.  2u.  .i'JLiS 
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Q.  (By  Mr.  Aclier) :  I  will  show  you  defend- 
ant's proposed  Exhibit  3 — I  am  not  sure  whether 
the  record  shows  or  not — but  I  will  ask  you  whether 
or  not  that  application  was  submitted  witli  and  as 
a  part  of  the  same  transaction  as  j^laintiff's  Ex- 
hibit !<? 

Mr.  Pease:  That  is  objected  to  on  the  ground 
that  the  exhibits  themselves  referred  to,  both  1  and 
3,  on  their  face  show  they  are  not  a  part  of  the  same 
transaction,  but  are  distinct  instruments  and  have  a 
distinct  character. 

The  Court:  I  will  sustain  the  objection  as  it  calls 
for  the  opinion  of  the  witness  on  a  question  of  law 
and  fact,  and  that  is  whether  or  not  it  was  done  as 
part  of  the  same  transaction.  If  it  were  material, 
it  would  be  a  question  for  the  jury  to  decide. 

Mr.  Acher:  Mr.  Smith  testified  that  he  handles 
these  matters,  and  that  is  what  I  was  relating  to. 

The  Court:  That  isn't  what  your  question  was. 
It  was  a  compound  [128]  question  asked  him, 
whether  or  not  it  was  filed  with  the  other  ai)plica- 
tion  and  as  a  part  of  the  same  transaction,  and  it 
calls  for  his  conclusion  of  law  and  fact  on  the  next 
question  of  whether  the  two  instruments  constitute 
part  of  the  same  transaction. 

Q.  (By  Mr.  Acher) :  Mr.  Smith,  was  defend- 
ant's Exhibit  3  filed  at  the  same  time  as  plaintiff's 
Exhibit  1  ^  A.     Yes. 

Q.  And  were  licenses — state  whethei'  or  not 
licenses  were  issued  simultaneously  on  the  two  ap- 
plications. 
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Mr.  Angland:  To  whicli  we  object,  your  Honor. 
It  is  immaterial,  has  no  '  probative  value  in  this 
cause. 

Mr.  Acher :  I  am  merely  trying  to  lay  the  foun- 
dation to  offer  this  exhibit. 

The  Court:  Well,  I  don't  think  that  what  was 
done  thereafter  constitutes  any  part-  of  the  founda- 
tion, Mr.  Acher.  In  my  opinion,  if  from  your 
theory,  you  haven't  laid  the  foundation  now,  you 
couldn't  fortify  it  any  by  showing  whether  licenses 
were  or  were  not  issued.  The  question  here  before 
the  jury  is  the  representation  that  was  made  in  the 
written  application,  not  what  was  done  after. 
Whether  the  representation  was  acted  on  or  not  is 
not  highly  material  m  my  opinion.  The  gist  of  the 
offense  here  was  the  writing  contained  in  the  ap- 
plication, the  statement  he  made,  and  the  truth  of 
that  statement. 

Mr.  Acher:  I  want  the  record  to  be  clear  that 
these  two  [129]  applications  were  received  by  the 
Liquor  Control  Board  simultaneously. 

The  Court:  He  sajd  they  were  filed  together, 
what  more  can  the  record  show  ? 

Mr.  Acher:  We  offer  in  evidence  defendant's 
Exhibit  3. 

Mr.  Pease:  Same  objection  as  heretofore  made 
to  Exhibit  4,  namely  that  the  same  is  irrelevant  to 
the  issues  of  the  cause,  jDertains  to  a  different  trans- 
action, does  not  tend  to  establish  any  defense  to  the 
charge  contained  in  the  indictment. 
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The  Court:  Well,  ladies  and  gentlemen,  I  must 
ask  you  to  retire  again. 

(Jury  retires  from  Courtroom.) 

The  Court:  Where  do  you  deem  this  material, 
Mr.  Acher? 

Mr.  Acher:  It  says  that  this  application  is  made 
by  a  corporation,  that  form  states  that,  and  I 
thought  it  would  be  corroborative  of  the  evidence  we 
will  have  which  indicates  that  this  man  intended 
these  applications  to  be  for  a  club,  and  the  fact 
that  the  Liquor  Control  Board  issued  it  to  him 
would  not  make  him  retroactively  guilty  of  a  crime. 
It  is  a  question  of  his  knowingly  doing  something. 
The  other  application  is  ambiguous.  You  will  note 
that  it  says  the  application  is  not  made  for  an  in- 
dividual, it  is  made  for  a  president,  by  the  president 
and  manager;  and  in  connection  with  motive,  we 
expect  to  show  that  thei'e  are  three  incorporators, 
two,  citizens  without  question;  [130]  that  after  this 
trouble  arose,  the  license  was  transferred  to  one  of 
the  other  incorporators  until  such  time  as  this  club 
had  been  in  existence  the  requisite  period,  when  the 
license  was  actually  issued  to  and  is  now  held  by 
the  club.  We  submit  that  the  whole  crux  of  this 
lawsuit  is  knowingly  and  falsely,  whether  or  not 
the  actions  were  done  knowingly  and  falsely,  and 
the  jury  has  a  right  to  consider  the  application 
made,  and  if  it  is  ambiguous,  and  to  determine 
whether  this  man  read  it  and  knew  what  he  was 
signing.   I  know  that  in  examining  papers  for  other 
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people,  I  read  them  very  carefully,  but  I  have  gone 
places  and  signed  papers  without  reading  them  for 
myself,  and  I  think  the  jury  may  have  a  right — 
(interrupted) 

The  Court :  They  may  have  a  right,  but  they  are 
certainly  going  to  be  charged  that  he  is  held  to  the 
same  degree  of  responsibilit}^  as  if  he  had  read 
them.  These  papers  are  not  idle  forms,  and  if  an 
individual  makes  an  application  to  the  state  in 
which  these  questions  are  asked  him  and  if  there  is 
a  fact  falsified,  because  they  are  printed  and  he  did 
not  read  it,  it  will  not  excuse  him.  The  jury  is  going 
to  be  charged  in  this  case  that  he  is  held  to  the  same 
degree  of  resjDonsibility  as  though  he  did  read  it 
and  knew  what  he  was  signing. 

Mr.  Acher:  That  may  be  true,  your  Honor.  The 
answer  could  be  true.  He  could  construe  it  in  that 
way.  In  the  first  question,  ^' State  in  what  capacity 
you  make  this  application,"  he  answered,  "presi- 
dent and  manager."  [131] 

The  Court :  That  is  your  argument  as  to  the  con- 
struction of  the  liquor  license.  I  am  frank  to  say 
that  the  argument  does  not  appeal  to  me;  you  are 
wasting  your  time  making  it  to  me,  but  I  can't  say 
as  to  the  jury.  I  am  inclined  to  think  in  his  offer 
of  this  document  that  counsel  is  correct,  Mr.  Pease, 
in  his  argument  that  he  has  made  to  me  that  this 
goes  to  the  question  of  intent.  In  other  words,  I 
believe  that  evidence  should  be  received  on  that  ques- 
tion. The  indictment  charges  that  this  was  done 
knowingly,     falsely    and     feloniously.     The     word 
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''feloniously"  simply  defines  the  degree  of  the 
offense;  in  other  words,  it  constitutes  a  felony  rather 
than  a  misdemeanor.  That  is  the  only  significance 
of  that  word.  But  this  is  a  question  of  intent,  of  the 
falsity  of  the  statement  in  the  indictment,  that  it 
was  done  falsely.  Now,  that  certainly  means  un- 
truthfully, that  it  was  untruthful ;  that  means  not 
only  it  was  untruthful,  but  it  means  that  the  de- 
fendant knew  at  the  time  what  the  truth  was.  That 
is  the  import  of  that  language.  If  the  statement  was 
made  throiigh  inadvertence,  negligence  or  careless- 
ness, I  don't  know  that  a  conviction  would  be 
justified. 

Mr.  Pease:  The  objection  was,  your  Honor,  it 
didn't  have  any  tendency  to  prove  a  lack  of  knowl- 
edge or  lack  of  intent.  It  seems  to  me  to  be  on  a 
different  plane  from  this  document  here  in  which 
the  representation  of  citizenship  is  contained. 

The  Court:  Well,  of  course,  there  is  no  repre- 
sentation of  citizenship  in  this  application  for  a 
retail  license  for  beer  [132]  at  all. 

Mr.  Pease:  That's  right.  He  might  have  signed 
thousands  of  documents  in  which  he  made  no  such 
representation  which  would  be  immaterial  and 
irrelevant  to  this  issue  here.  That's  what  strikes  me 
at  the  outset.  He  didn't  have  to  say  anything  about 
citizenship  in  that  one. 

The  Court:  That  is  true.  If  a  man  knowingly 
and  falsely  makes  a  false  statement  in  one  instru- 
ment, it  wouldn't  be  a  defense  to  it  no  matter  how 
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many    instruments   he    made   in   whicli   he    didn't 
make  it. 

Mr.  Acher:  There  is  one  other  point.  The  one 
application,  the  June  application,  in  answer  to  ques- 
tion 5,  it  says,  "If  a  corporation,  has  the  corpora- 
tion been  organized  and  doing  business  in  Montana 
for  5  years,'*  which  would  indicate  if  this  was  an 
individual,  there  wouldn't  be  any  answer  to  put  in 
there. 

The  Court:  But  many  individuals  would  think 
it  meant,  "Are  you  applying  on  behalf  of  a  corpo- 
ration," and  say  no.  Different  constructions  can 
be  placed  on  it. 

Mr.  Pease:  It  seems  also  to  me,  your  Honor,  to 
be  of  importance  here  that  this  whole  line  of  at- 
tempted defense  seeks  to  impeach,  is  an  attempted 
impeachment  of  the  very  instrument  which  he  did 
sign,  and  which  apparently  he  is  going  to  admit  he 
did  sign,  naming  the  Stockman's  Club  in  answer 
to  the  question,  ''What  is  the  trade  name  which  the 
applicant  intends  to  call  such  business."  He  had  a 
competent  attorney  representing  and  [133]  advising 
him  at  that  time.  And  this,  "the  full  names  of  all 
applicants  for  this  license" — not  the  applicant,  but 
all  applicants  for  this  license.  That  is  under  the 
first  dotted  line  which  has  the  name  L.  P.  De  Pratu 
typed  upon  it.  So,  it  seems  to  me  they  are  getting 
to  a  point  of  contradiction. 

The  Court:  Well,  that  is  what  I  think,  too,  but 
then  on  the  other  hand,  that  is  the  reason  I  sus- 
tained the  objection  to  Exhibit  4.   There  is  no  such 
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language  in  pro])osod  Exhibit  4  as  there  is  in  the 
proposed  Exhibit  3.  Here  the  question  is,  ''State 
in  what  capacity  you  make  this  application."  He 
says,  "Corporation,"  that  is  typewritten  in.  There 
is  no  such  question  or  answer  at  all  contained  in 
Exhibit  4,  as  I  view  it.  On  the  other  hand,  here  is 
a  man  who  makes  an  application  signed  by  himself 
to  be  permitted  to  sell  liquor,  he  wants  a  license  for 
that  purpose.  Under  the  law  of  the  state,  it  is  nec- 
essary for  him  to  apply  for  a  license  to  sell  beer.  In 
other  words,  if  he  doesn't  have  a  beer  license,  he 
cannot  obtain  a  liquor  license,  as  I  'understand  it. 
So,  this  beer  application  was  made  out  at  the  same 
time  as  the  liquor  application.  I  don't  think  that 
either  one  is  a  part  of  the  other,  but  one  was  in 
furtherance  of  the  other.  They  were  sent  out  at  the 
same  time,  they  were  certified  at  the  same  time,  and 
certainly  it  appears  to  me  the  only  reasonable  con- 
struction which  could  be  placed  on  the  two  applica- 
tions is  that  the  same  applicant,  be  it  corporation  or 
individual,  was  applying  for  both  licenses.  And  so, 
in  this  [134]  paper,  in  this  application  that  was 
made  in  point  of  time  coincidental  with  the  liquor 
license  application  there  is  the  statement,  ''State  in 
what  capacity  you  make  this  application,"  answer, 
"Corporation."  Well,  of  course,  that  to  me,  I  see 
no  particular  significance  to  it,  particularly  under 
the  statement  of  counsel  for  the  defendant  here  that 
this  man  has  been  in  the  United  States  for  years, 
he  has  been  a  business  man  and  operated  a  business ; 
he  has  done  those  things ;  he  is  a  man  of  intelligence 
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and  knows  something  about  business  and  business 
forms.  Now,  it  seems  to  me,  that  anybody  with  that 
experience  would  know  if  a  corporation  submits  an 
application,  it  is  made  in  the  corporate  name,  signed 
by  the  corporate  officers  and  the  seal  of  the  cor- 
poration is  attached;  it  isn't  made  in  an  individual's 
name  and  signed  by  the  individual  with  no  designa- 
tion at  all.  In  addition  to  that,  the  evidence  so  far 
apparently  discloses  it  was  done  with  the  advice  and 
guidance  of  an  attorney,  an  able  attorney.  I  know 
Mr.  Smith,  Mr.  Sherman  W.  Smith,  and  know  his 
ability,  and  I  don't  think,  if  that  is  true,  any  such 
confusion  should  have  crept  into  these  instruments; 
but  still  it  gets  back  to  this  question  of  intent.  I  say 
that  is  the  construction  I  would  place  on  it.  How- 
eyer,  I  think  the  jury  might  disagree  with  me,  and 
it  is  within  their  province.  I  don't  know  that  they 
would,  but  I  think  it  is  within  their  province.  I 
don't  know  of  any  question  in  the  trial  of  a  criminal 
case  that  is  more  peculiarly  a  jury  question  than  the 
question  [135]  of  intent,  and  I  think  the  Court 
should,  where  that  question  is  involved,  as  it  is  here, 
should  be  somewhat  liberal  in  permitting  evidence 
on  that  question  to  go  to  the  jury.  After  all,  this  is 
the  defendant's  side  of  the  story,  and  while  I  say  it 
may  not  impress  me,  it  may  impress  the  jury,  I 
don't  know.  He  should  have  the  opportunity  to  tell 
it  to  them.  So,  the  objection  will  be  overruled  and 
it  will  be  admitted  in  evidence  simply  and  purely 
as  to  the  question  of  the  intent  of  the  defendant. 

(Jury  returns  to  Courtroom.) 
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Q.  (J3y  Mr.  Adier)  :  Mr.  Smitli,  do  yon  have 
with  you  the  records  of  the  licenses  which  were 
issued  pursuant  to  the  applications,  plaintiff's  Ex- 
hihits  1  and  2? 

A.     You  mean  the  licenses  issued? 

Q.  The  records.  I  think  the  government  brought 
out  that  they  were  issued.  Will  you  refer  to  your 
records  and  see  whether  or  not  the  licenses  were 
transferred  and,  if  so,  the  date  of  the  transfer  and 
to  whom? 

Mr.  Acher:  It  just  came  to  my  attention,  your 
Honor,  that  Exhibit  3  was  offered  and  the  Court 
admitted  it  and  it  hasn't  been  read.  Could  I  have 
leave  to  read  it  at  this  time? 

(Defendant's  Exhibit  3,  being  an  application 
for  a  Retail  Beer  License  made  to  the  Montana 
Liquor  Control  Board  by  L.  P.  De  Pratu,  dated 
June  27,  1946,  was  received  in  evidence  and 
here  read  to  the  jury.  The  same  will  be  certified 
to  the  Circuit  Court  of  Appeals  by  the  Clerk.) 
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Montana  Liquor  Control  Board 
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Application  for  Retail  Beer  License 

Application  must  be  completely  filled  out  and  sworn  to  before  a  Notary  Public  or  other  person  author- 
bM  to  administer  oaths.  The  statutorv  fee  must  accompany  this  application  and  will  be  returned  if  the 
Board  ahall  find  that  the  undersigned  is,  or  are,  not  qualified. 

lL...i*..OE..P.EAIU.. 


(ran of  all  appnsuu  ror  thla  Mnim      FlaaM  phal  m  m*.) 
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t  TO  MONTANA  UQUOK  CONTROL  BOARD: 

S  I  hereby  apply  for  a  Retail  Beer  License  and  mider  oath  make  the  following  statements  and  answer 

.  the  following  questions,  to-wit: 
y  (a)     State  in  what  capacity  you  make  this  application. 

»         CflKi'eflAlIQM -- _ - _ __ 

m  (State  whether  owner,  partner,  or  if  corporation,  state  your  office,  or  in  any  other  capacity.) 

M  (b)     If  a  partnership  or  other  joint  venture,  give  the  names  of  all  interested  parties. 


(c)  Are  yon  over  the  age  of  twenty-one  years  T.-.-.^aA 

(d)  Are  you  a  keeper  of  a  house  of  ill  fame? Jlo 

(e)  Have  you  ever  been  convicted  of  being  the  keeper  of  a  hoose  of  iU  fame? JIo 

(f)  Have  you  ever  been  convicted,  either  under  the  laws  of  the  federal  government  or  the  state  of  Mon- 
tana, of  pandering  or  other  crime  or  misdemeanor  oppoeted  to  decency  and  morality  ?....D0. 

(g)  Have  you  ever  been  convicted  for  violation  of  any  law  or  ordinance  relative  to  sale  of  liquor  or 
beer? HD. 

(h)  If  you  have  answered  "yes'  to  the  two  last  preceding  questions,  state  the  particular  offense,  date, 
court  and  place  of  conviction , _... 

(i)  Has  any  license  to  sell  beer  at  retail  issued  under  the  Montana  Beer  Act  to  yoo,  or  fai  which  yoa 
were  interested  as  a  partner  or  otherwise,  ever  been  revoked? .N.9. 

(j)  Are  any  brewers  and/or  wholesalers  of  beer  interested  either  financially  or  otherwise,  directly  or 
indirectly,  by  leasing  or  furnishing  any  premises,  furniture,  fixtures,  equipment  or  other  prop- 
erty in  the  conduct  or  operation  of  your  business? Np. 

(k)  Are  the  premises  for  which  such  license  is  sought  inside  the  boundaries  of  an  incorporated  city 
or  town?_ XflJl 

(1)  That  the  Board  or  anv  member  thereof,  or  its  duly  authorized  representative,  or  any  peace  of- 
ficer of  this  state  shall  have  the  right  at  any  time,  and  is  hereby  given  authority,  to  make  an 
examination  of  the  premises  of  the  undersigned  and  to  check  the  books,  records  and  stock  in  trade 
of  the  undersigned  and  to  take  an  inventory  thereof  and  in  the  event  any  beer  or  liquor  is  found 
which  is  being  kept  or  held  in  violation  of  the  law,  he  may  immediately  sieze  and  remove  the 
•ame; 

(m)  That  the  undersigned,  or  his  or  her  employee  or  employees,  will  not  sell,  deliver  or  give  away,  or 
cause  or  permit  to  be  soki,  delivered  or  given  away,  any  beer  to  any  person  under  the  age  of  21 
years; 

(n)  That  if  the  undersigned  is  granted  the  license  applied  for,  the  undersigned  will  abide  by  all  rules 
and  regulations  of  the  Board  relating  to  the  "Montana  Beer  Act",  and  wiU  not  violate  any  law 
of  the  United  States,  or  of  the  State  of  Montana,  or  any  legal  city  ordinance  relating  to  beer  or 
intoxicating  liquor,  and  will  not  knowingly  permit  any  agent  or  empkiyee  so  to  do,  it  being  the 
express  understanding  that  violation  of  any  rule  or  regulation  of  said  Board,  or  of  any  city  ordi- 
nance relating  to  beer  or  intoxicating  liquor  by  the  undersigned,  or  of  any  agent  or  employee 
of  the  undersigned,  shall  be  sufficient  grounds  for  the  revocation  or  suspension  of  the  license 
herein  applied  for. 

Dated  at..  Grfla.t..Paila ,  Montana,  this 2;7.tJi day  of..JMlM! ,  1M...$.. 


5 


STATE  OF  MONTANA.  ]  (Signatures  of  All  AppUouto) 

COUNTY  OF jCasjcada- 

..L.....P.*...D.flPr.«.t.u. 


(Names  of  All  Applicants) 
being  first  duly  sworn,  each  for  himself,  or  herself,  deposes  and  says :  That  he,  or  she,  has  read  the  fore- 
going application  and  knows  the  contents  thereof ;  and  that  the  same  is  true  to  the  knowledge  of  deponent 


P.*...D.flPr. 

es  of  AD 

r  herself,  ( 

ereof;and  _        _    _ 

(Sigiutures  of  AJl  AppU 


(Signatures  of  All  Appliouits) 
Subscribed  and  sworn  to  before  me  this .2.7t;h^  ./day  of .J.un^. 1M&. 


Notary  Public  for  the  State  of  Montana, 

Residing  at Graat.  .Fiilla. .,  Montana. 

My  Commission  expires 9./lb./4B   

MAKE    SEPARATZ    REMITTANCE    FOR    EACH   APPUCATIOIf 
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(Testimony  of  Paul  W.  Smith.) 

(Question  read  by  the  reporter.) 

A.  I  have  an  assignment  from  L.  P.  De  Pratn 
to  Louella  Liindby  for  retail  liquor  license  No.  Il70, 
or  rather  retail  beer  license  No.  1170  and  retail 
liquor  license  No.  1064. 

Q.  That  is  the  liquor  license  referred  to  on 
plaintiff's  Exhibit  1?  A.     Yes,  it  is. 

Q.     What  is  the  date  of  that  assignment? 

A.  The  date  of  the  assignment  is  October  3, 
1946. 

Q.  Then,  Mr.  Smith,  can  you  trace  the  history  of 
the  license  for  that  place  from  Miss  Lundby  ?  How 
long  did  it  stand  in  her  name  and  then  to  whom  was 
it  transferred? 

Mr.  An  gland :  To  which  we  object,  your 
Honor 

The  Court:     Sustained. 

Mr.  Acher:  It  is  on  the  question  of  motive,  your 
Honor,  to  show  the  club  now  has  said  license. 

The  Court:  The  evidence  here  shows  that  he 
transferred  it  out  of  his  name  to  the  other.  What 
difference  does  it  make  what  the  other  did  with  it? 

Mr.  Acher:  We  will  follow  it  up  by  showing 
that  the  club  and  the  club  members — (interrupted) 

The  Court:  That  doesn't  make  any  difference. 
If  the  club  got  the  license,  it  got  it  through  another 
Individual  than  this  defendant.  [137] 
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Defendant's  Offer  of  Proof  No.  6 

We  offer  to  prove  that  the  license  was  later  trans- 
ferred from  Miss  Lundby  to  the  Stockman's  Club 
on  February  5,  1947. 

,  Mr.  Pease:  The  government  objects  to  the  offer 
of  proof  numbered  6  handed  to  me  on  the  ground 
that  the  same  is  irrelevant  and  immaterial  and  does 
not  tend  to  prove  any  defense  to  the  charge  in  the 
indictment,  and  specifically  that  it  is  a  subsequent 
transaction  and  can  have  no  bearing  on  the  motive, 
intent  or  anything  else  or  any  other  element  of  the 
offense  charged  in  the  indictment. 

The  Court :  The  offer  of  proof  will  be  numbered 
consecutively  and  the  objection  will  be  sustained. 

Mr,  Acher:     You  may  cross-examine. 

Mr.  Pease:     No  cross-examination. 

(Witness  excused.) 

EMMA  LUNDBY 
called  as  a  witness  on  behalf  of  the  defendant,  being 
fir,st  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Acher: 

Q.     Will  you  state  your  name,  please? 
A.     Emma  Lundby. 
Q.     Where  do  you  live.  Miss  Lundby? 
A.     At  Great  Falls,  Montana.  [138] 
Q.     How  long  have  you   known  the   defendant, 
Mr.  De  Pratu?  A.     Just  about  20  years. 
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(Testimony  of  Emma  Luiidby.) 

Q.  And  have  you  been  associated  with  him  in 
business?  A.     Yes,  sir. 

Q.     For  how  long?  A.     The  same  time. 

Q.  Do  you  liave  a  relative  who  has  likewise  been 
associated  in  lousiness  with  Mr.  De  Pratu  ? 

A.     Yes,  a  sister. 

Q.     What  is  her  name? 

A.     Louella  T^undby. 

Q.  And  briefly,  what  has  been — what  is  your 
business  at  the  present  time? 

A.     At  the  Stockman's  Club. 

Q.  You  and  your  sister  and  Mr.  De  Pratu  all  are 
officers  of  the  Stockman's  Club? 

A.     Yes,  sir. 

Mr.  Acher:  At  this  time,  the  defense  offers  in 
evidence  as  proposed  Exhibit  8  a  certified  copy  of 
the  charter  of  the  Stockman's  Club,  a  Montana  cor- 
poration, and  as  Exhibit  9,  the  Articles  of  Incorpo- 
ration of  the  Club,  which  are  filed  in  the  office  of 
the  Secretary  of  State. 

Mr.  Pease:  The  offers  are  both  objected  to  on 
the  ground  they  are  irrelevant  to  the  issues  of  the 
case,  your  Honor. 

The  Court :  Well,  Exhibit  8  may  have  some  bear- 
ing on  the  question  [139]  of  intent  here.  The  ob- 
jection will  be  overruled  and  the  exhibit  will  be  ad- 
mitted in  evidence.  It  seems  to  me  Exhibit  9  would 
be  somewhat  of  an  encumbrance  of  the  record.  Mr. 
Acher,  is  there  anything  in  the  by-laws  you  intend 
to  rely  on  or  you  think  of  any  importance  here? 
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(Testimony  of  Emma  Lundby.) 

Mr.  Acher:  No,  your  Honor,  it  was  simply  to 
show  there  was  a  corporation,  and  I  didn't  know 
whether  the  certificate  would  be  enough  to  estab- 
lish that.  It  isn't  the  by-laws,  it  is  the  articles  of 
incorporation. 

The  Court:  I  think  the  certificate  of  the 
Secretary  of  State  certifying  that  articles  of  in- 
corporation has  been  filed  in  his  office  and  that  such 
association  is  a  body  corporate  and  politic  and 
authorized  to  do  business  in  the  State  of  Montana 
is  sufficient  to  establish  the  corporation's  existence. 

Mr.  Acher:  I  will  withdraw  the  offer  of  Exhibit 
9  at  this  time. 

Court :     Very  well. 

(Defendant's  Exhibit  8  was  here  received  in 
evidence,  was  read  to  the  jury,  and  is  as  fol- 
lows : ) 

1st  Page 

"Department  of  the  Secretary  of  State  of  the 
State  of  Montana 

I,  Sam  W.  Mitchell,  Secretary  of  State  of  the 
State  of  Montana,  do  hereby  certify  that  the  an- 
nexed is  a  full,  true  and  correct  copy  of  the 
original  Certificate  of  [140]  Incorporation  is- 
sued to 

The  Stockman's  Club 
by  this  Department  on  the  fourteenth  day  of 
October,  A.D.  1944. 

In  Witness  Whereof,  I  have  hereunto  set 
my  hand  and  affixed  the  Great  Seal  of  the  State 
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of  Montana,  at  Helena,  the  Capital,  this  sixth 
day  of  January,  A.D.  1948. 

(Great  Seal  of  the  State  of  Montana.) 

/s/  SAM  W.  Ml^l^CHELL, 

Secretary  of  State." 

2nd  Page 

^*  Department  of  the  Secretary  of  State  of  the 

State  of  Montana 

Be  It  Known  That  the  Stockman's  Club 
In  accordance  with  the  provisions  of  Chap- 
ter 42  of  the  Civil  Code  of  Montana  of  1935, 
as  amended,  has  caused  to  be  filed  in  the  office  of 
the  Secretary  of  State  of  the  State  of  Mon- 
tana a  certified  copy  of  its  Articles  of  Incor- 
poration on  the  fourteenth  day  of  October,  A.D. 
1944. 

Now,  Therefore,  I,  Sam  W.  Mitchell,  Secre- 
tary of  State  of  the  State  of  Montana,  do 
hereby  certify  that  a  certified  copy  of  Articles 
of  Incorporation  of 

The  Stockman's  Club 
containing  the  required  statement  of  facts  pre- 
scribed by  said  Code,  as  amended,  having  been 
filed  in  this  office,  such  Association  is  a  body 
corporate  and  politic  and  is  authorized  to  do 
business  in  the  State  of  Montana,  with  con- 
tinual succession. 
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J.'-  Witness  my  hand  and  the  Great  Seal  of  the 
State  of  Montana  hereunto  affixed  this  four- 
teenth day  of  October,  A.D.  1944. 

(Great  Seal) 

SAM  W.  MITCHELL, 
Secretary  of  State. 
By  CLIFFORD  L.  WALKER, 
•'■*  Deputy. 

DCM.IO" 

Q.     (By   Mr.    Acher) :     Miss    Lundby,    are   you 
one  of  the  three  original  incorporators  of  the  Stock- 
man's Club? 
•  A.     Yes,  I  am  the  treasurer  and  the  secretary. 

Q.  Do  you  have  with  you  the  original  minute 
book  of  the  corporation"?  A.     Yes,  sir. 

iQ.  I  will  ask  you,  Miss  Lundby,  whether  or  not 
this  book  which  you  have  here  before  you  is  the 
original  minute  book  of  the  Stockman's  Club,  a  cor- 
p6i*ation?  A.     Yes,  sir. 

Q.  I  will  ask  you  whether  or  not  the  minutes 
which  are  kept  in  this  book  were  either  written  by 
you  or  written  mider  your  [142]  direction  and  by 
you  filed  as  Secretary  of  the  corporation. 

A.     They  were  written  under  my  direction. 

Q.  Showing  you  proposed  Exhibits  10  to  16,  in- 
clusive, I  will  ask  you  whether  or  not  they  are  the 
official  and  original  minutes  of  the  meetings  of  the 
corporation — it  should  be  Exhibits  11  to  16,  inclu- 
sive, are  the  minutes  of  the  corporation  from  its 
incorporation  to  and  including  December  15,  1945? 

A.    Yes,  they  are  the  originals. 
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Q.  I  will  ask  you  whether  or  not  Defendant's 
Exhibit  10  is  the  minutes  of  the  meeting  held  i)rior 
to  the  formation  of  the  corporation,  which  resulted 
in  the  articles  being  drawn  and  the  charter  bein^ 
issued?  A.     I  didn't  get  that  question. 

(Question  read  by  the  reporter.) 

A.     Yes,  sir. 

Q.  Showing  you  proposed  Exhibit  No.  17,  I  will 
ask  you  whether  or  not, — that  is  17  and  18  jointly — 
that  is  the  heading  of  the  minutes  of  a  meeting  held 
on  Wednesday,  Februar}-  20,  1946,  showing  who 
were  present  at  the  meeting  and  a  portion  of  the 
proceedings  held  at  that  meeting? 

A.     Yes,  sir. 

Mr.  Acher:  We  now  offer  in  evidence  defend- 
ant's proposed  Exhibit  No.  15  first.  That  is  the 
meeting  of  Se})tember  1,  1945. 

The  Court:     Is  there  any  objection? 

Mr.  Pease:  Yes,  your  Honor,  we  object  to  the 
exhibit.  It  [143]  seems  to  be  in  its  entirety  a  nar- 
rative of  proposed  doings  of  the  corporation  and 
does  not  tend  to  show  any  material  facts,  any  facts 
material  to  this  case.  It  is.  as  to  the  defendant  in 
this  case,  wherever  it  may  be  considered  material, 
self-serving.  It  seems  to  me  it  w^ould  be  an  en- 
cumbrance on  the  record. 

Mr.  Acher :  It  is  prior  to  the  alleged  commission 
of  the  offense. 

The  Court:  It  purports  to  be  a  meeting  of  the 
Board  of  Directors  of  a  corporation  that  wasn't 
in  existence  at  the  time  the  meetino-  was  held. 
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Mr.  Acher:  Yes,  sir,  your  Honor.  The  corpora- 
tion was  formed  in  1944. 

The  Court:  That's  right.  Well,  to  the  extent  of 
the  writing  on  the  exhibit  that  I  have  enclosed  in 
brackets,  the  objection  is  sustained.  As  to  the  bal- 
ance that  is  not  enclosed  in  brackets  the  objection 
will  be  overruled  and  the  exhibit  will  be  received 
in  evidence. 

(Defendant's  Exhibit  15  was  here  received  in 
evidence,  was  read  to  the  jury,  and  is  as 
follows : ) 

"Minutes  of  Regular  Meeting  of  Board  of 
Directors  of  Stockman's  Club  Held  on  Satur- 
day, the  1st  Day  of  September,  1945. 

At  the  regular  meeting  of  the  Board  of  Di- 
rectors of  The  Stockman's  Club  held  in  the 
City  of  Great  Falls,  Montana  on  Saturday,  the 
1st  day  of  September,  1945,  in  accordance  with 
the  By-Laws  of  said  Stockman's  Club,  there 
were  present,  Luella  Lundby  whose  term  ex- 
pired as  Vice-President ;  Emma  Lundby,  whose 
term  expired  as  Secretary-Treasurer,  and  L.  P. 
De  Pratu,  whose  term  expired  as  President 
and  Manager  of  said  corporation. 

Upon  motion  duly  made  and  seconded,  and 
carried  L.  P.  De  Pratu  was  re-elected  Director 
and  President  and  Manager  of  said  corpora- 
tion. 

Upon  motion  duly  made  and  seconded  and 
carried,  Luella  Lundby  was  re-elected  Director 
and  Vice-President  of  said  corporation. 
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Upon  motion  duly  made,  seconded  and  car- 
ried, Emma  Limdhv  was  duly  re-elected  Direc- 
tor and  Secretary-Treasurer  of  said  corpora- 
tion, all  of  said  officers  to  hold  office  until  the 
next  annual  meeting  in  September  of  1946,  un- 
less a  vacancy  existed  in  accordance  with  law. 

(Thereafter,  L.  P.  De  Pratu  advised  the 
other  Directors  of  said  corporation  that  said 
Stockman's  Club  was  indebted  to  him  in  the 
amount  approximating  $20,000.00.  The  said 
L.  P.  De  Patru  thereupon  advised  the  Direc- 
tors that  he  did  not  care  for  any  collateral  or 
security  to  secure  him  for  said  money  ex- 
pended at  that  time,  and  that  he  would  wait 
until  some  future  time  when  he  could  advise  the 
board  of  the  exact  amount  of  money  which  he 
had  personally  expended  in  the  construction 
of  said  building.)  The  said  L.  P.  De  Pratu, 
thereupon  offered  to  obtain  slot  machine 
licenses  in  accordance  with  the  laws  of  the  State 
of  Montana  and  beer  and  liquor  licenses  for  said 
establishment  in  accordance  with  the  laws  of 
the  State  of  Montana  and  to  pay  for  same  per- 
sonally, providing  he  would  be  secured  at  some 
future  date  for  said  expenditure. 

Upon  motion  duly  made,  seconded  and  car- 
ried, the  said  L.  P.  De  Pratu  was  thereupon 
directed  to  obtain  said  licenses  as  above  set 
forth. 
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There  being  no  further  business  before  the 
meeting,  upon  motion  duly  made,  seconded  and 
carried  said  meeting  was  duly  adjourned. 
L.  P.  DE  PATRU. 
EMMA  LUNDBY, 
Secretary/' 
(The  portion  of  the  above  exhibit  enclosed 
in  parentheses  was  refused  admission  in  evi- 
dence and  was  not  read  to  the  jury.) 

Mr.  Acher:  We  offer  in  evidence  defendant's 
proposed  Exhibit  [145]  17  and  18.  No.  17  is  just 
excerpts  from  the  meeting  of  February  20,  1946. 
They  should  have  been  really  marked  as  one  ex- 
hibit, I  guess.   One  is  merely  to  give  the  date. 

The  Court:     Is  there  any  objection  to  the  offer? 

Mr.  Pease:  The  same  objection  as  to  the  last 
exhibit,  your  Honor,  that  the  same  does  not  tend 
to  establish  any  defense  or  any  element  of  the 
defense. 

The  Court:  It  looks  to  me  as  though  there  is 
merit  in  that.  The  main  part  of  the  exhibit  is  a 
report  that  the  defendant  made  to  the  Board  of 
Directors  of  this  corporation.  That  is  a  self-serving 
declaration.  As  to  whether  or  not  the  licenses  were 
obtained,  if  they  were  obtained,  the  licenses  them- 
selves are  the  best  evidence.  Apparently,  under  the 
testimonj^  as  it  has  developed  to  this  point,  and  from 
the  opening  statement  of  counsel  for  the  defendant, 
any  such  report  made  as  was  purported  to  be  made 
by  the  defendant  to  the  Board  of  Directors  of  the 
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corpoi'ation  was  false  as  he  had  not  done  the  things 
he  said  he  did  do.  The  licenses  themselves  are  the 
best  evidence.   The  objection  will  be  sustained. 

(Exhibits  17  and  18,  offered  by  the  defend- 
ant, were  here  denied  admission  in  evidence, 
and  are  as  follows:) 

Exhibit  17 
"Minutes  of  Special  Meeting  of  Board  of  Di- 
rectors  of   the    Stockman's    Club,  'Held    on 
Wednesday,  Februaiy  20th,  1946 

Pursuant  to  law  and  waiver  of  notice  here- 
tofore made,  [146]  there  were  present  Emma 
Lmidby,  Louella  Lundby  and  L.  P.  De  Pratu 
ill  the  clubhouse  of  said  club  in  the  City  of 
Great  Falls  on  Wednesday,  February  20th, 
1946." 

Exhibit  18 

"Whereupon,  L.  P.  De  Pratu  reported  to  the 
meeting  that  he  had  duly  obtained  slot  machine 
licenses  for  the  operation  of  eight  slot  ma- 
chines, a  State  liquor  license,  a  State  beer 
license,  a  Cascade  County  liquor  license,  a  Cas- 
cade County  beer  license,  a  City  of  Great  Falls 
liquor  license  and  a  city  of  Great  Falls  beer 
license,  together  with  the  United  States  Govern- 
ment federal  excise  tax  stamps  and  all  of  the 
necessary  licenses  issued  by  the  State  of  Mon- 
tana to  operate  a  restaurant  in  connection  with 
said  club. 
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Thereupon,  by  motion  duly  made,  seconded 
and  carried  the  meeting  confirmed  all  of  the 
acts  and  actions  of  the  said  L.  P.  De  Pratu. 
L.  P.  DE  PRATU, 

President. 
EMMA  LUNDBY, 
Secretary." 

Mr.  Acher:  We  offer  in  evidence  proposed  Ex- 
hibit 10,  being  minutes  of  meeting  of  the  17th  of 
June,  1944. 

The  Court:     Any  objection  to  that? 

Mr.  Pease:  Yes,  your  Honor,  we  object  to  this 
on  the  ground  that  it  is  not  an  act  of  the  corpo- 
ration in  question.  It  is  apparently  a  form  of 
agreement  between  parties  intending  to  form  a 
corporation  and  is  superseded  by  the  articles  of 
incorporation,  by  the  charter,  and  I  don't  suppose 
it  is  binding  either  upon  the  corporation  or  upon 
the  government,  or  anybody  except  the  persons  who 
participated. 

Mr.  Acher:  I  thought  it  would  shorten  the  rec- 
ord. I  said  I  would  withdraw  Exhibit  9 — (inter- 
rupted) [147] 

The  Court:  I  see  no  similarity  at  all  between 
this  exhibit  and  the  articles  of  incorporation. 

Mr.  Acher :  I  think  the  non-profit  club  statute — 
I  think  the  way  you  form  it  is  by  passing  a  resolu- 
tion. 

The  Court:  I  am  going  to  sustain  the  objection 
to  Exhibit  10.    It  is  completely  and  entirely  imma- 
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terial  in  my  opinion  to  any  issue  here  in  this  case. 

Objection  sustained. 

(Defendant's  Exhi})it  10  was  here  denied  ad- 
mission in  evidence  and  is  as  follows:) 
Exhibit  10 
"On  this  17th  day  of  June,  1944,  in  the  City 
of  Great  Falls,  Montana,  at  a  meeting  called  by 
L.  P.  De  Pratu  there  were  present:  Emma 
Lundby,  Louella  Lundhy  and  L.  P.  De  Pratu. 
L.  P.  De  Pratu  was  elected  temporary  chair- 
man and  after  discussing,  and  upon  motion  of 
Emma  Lundby  duly  seconded  by  Louella  Lund- 
by, it  was  voted  unanimously  by  those  present 
that  they  would  employ  counsel,  to  wit:  Sher- 
man W.  Smith,  Esq.,  of  Helena,  Montana,  to 
form  a  non-profit  organization  to  be  known  as 
The  Stockman's  Club  and  to  file  articles  of  in- 
corporation thereof  in  conformity  with  the  laws 
of  the  State  of  Montana  and  to  obtain  a  charter 
therefor. 

There  l)eing  no  further  business  before  the 
meeting,  upon  motion  duly  made  and  seconded 
and  after  the  election  of  Emma  Lundby  by 
motion  duly  made  and  carried  as  Secretary  of 
the  meeting,  the  meeting  was  duly  adjourned. 
L.  P.  DE  PRATU, 

Chairman. 
EMMA  LUNDBY, 
Secretary. ' ' 
Mr.  Achei  :     We  will  then  offer  Exhibit  11  which 
is  the  miiiutes  of  October  16,  1944. 
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The  Court :     Do  you  have  any  objection  to  this  ? 

Mr.  Pease:  Yes,  your  Honor,  the  exhibit  is  ob- 
jected to  in  its  entirety  as  immaterial  to  the  issues 
of  the  case.  There  seems  to  be  nothing  in  it  at  all 
about  any  licenses  or  2:)roposed  licenses  or  anything 
at  all  upon  the  subject  matter  of  this  case. 

The  Court:  The  objection  will  be  sustained  as 
to  that  portion  of  the  minutes  that  I  have  enclosed 
in  brackets.  It  will  be  overruled  as  to  that  portion 
that  is  not  enclosed  in  brackets.  The  only  thing  I 
have  left  in  is  the  election  of  officers.  It  is  mate- 
rial to  show  who  the  officers  of  the  corporation  were. 

(Defendant's  Exhibit  11,  which  was  admit- 
ted in  evidence  in  part  is  as  foUows :) 

Exhibit  11 

"Minutes  of  the  First  Meeting  of  the  Stock- 
man's Club,  Held  in  the  City  of  Great  Falls, 
Montana,  on  the  16th  Day  of  October,  1944. 

There  being  present  all  of  the  incorporators 
of  said  club,  to  wit:  Emma  Lundby,  Louella 
Lundby  and  L.  P.  De  Pratu,  the  following  busi- 
ness was  transacted: 

(L.  P.  De  Pratu  reported  to  the  meeting  that 
a  charter  had  been  duly  granted  by  the  State  of 
Montana  after  the  original  Articles  of  Incor- 
poration were  duly  filed  in  the  office  of  the 
County  Clerk  and  Recorder  of  Cascade  County, 
Montana,  and  a  certified  copy  thereof  was  filed 
in  the  office  of  the  Secretary  of  State  of  the 
State  of  Montana.  L.  P.  De  Pratu  reported  that 
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he  had  paid  Sherman  W.  Smith  the  filing  fees 
and  the  attorneys  fees  for  obtaining  said  char- 
ters. Thereupon,  L.  P.  De  Pratu  was  named 
as  the  Temporary  Chairman  and  he  called  the 
meeting  to  order  for  the  purpose  of  electing 
officers  of  said  corporation.) 

Upon  motion  of  Emma  Lundby,  duly  sec- 
onded by  Louella  Lundby,  L.  P.  De  Pratu  was 
elected  President  and  Manager  of  said  corpo- 
ration. 

Upon  motion  of  Emma  Lundby  and  duly  sec- 
onded by  L.  P.  [149]  De  Pratu,  Louella  Lund- 
by, by  unanimous  vote,  was  elected  Vice-Presi- 
dent of  said  corporation. 

Upon  motion  of  Louella  Lundby  and  duly  sec- 
onded by  L.  P.  De  Pratu,  Emma  Lundby  was 
unanimously  elected  Secretary-Treasurer  of 
said  corporation. 

Thereupon  the  officers  just  elected  took  their 
places  and  L.  P.  De  Pratu  presided  over  said 
meeting  as  President  of  said  coi'^)oration. 
Thereupon,  by  motion  duly  made,  seconded  and 
unanimously  carried,  Emma  Lundby,  Louella 
Lundby  and  L.  P.  De  Pratu  were  elected  as 
directors  of  said  corporation. 

(Thereafter,  L.  P.  De  Pratu  reported  to  the 
corporation  as  to  his  plans  for  building  and 
completing  a  clubhouse  to  be  the  headquarters 
of  said  club  and  in  which  would  be  carried  on 
the  social  activities  of  said  corporation  club 
and  the  membership  thereof.) 
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(Thereupon,  upon  motion  duly  made  by  Lou- 
ella  Lundby  and  seconded  by  Emma  Lundby, 
L.  P.  De  Pratu  was  authorized  to  proceed  and 
to  do  everything  necessary  to  build  and  to  com- 
plete the  clubhouse  to  house  the  activities  of 
said  club  and  its  membership  and  to  create  in- 
debtedness personally  for  the  completion  of  said 
clubhouse  with  the  understanding  that  at  some 
future  date  an  accounting  would  be  made  to 
said  corporation  by  the  said  L.  P.  De  Pratu 
and  said  corporation  would  then  make  arrange- 
ments to  secure  the  said  L.  P.  De  Pratu  for  any 
and  all  sums  expended  by  him  in  building  and 
completing  said  clubhouse.) 

There  being  no  further  business  before  the 
meeting,  upon  motion  duly  made,  seconded  and 
carried  said  meeting  was  duly  adjourned. 
L.  P.  DE  PRATU, 

President. 
EMMA  LUNDBY, 
Secretary." 
(The  portions  of  the  above  exhibit  enclosed 
in  parentheses  was  refused  admission  in  evi- 
dence and  was  not  read  to  the  jury.) 

Mr.  Acher:  We  offer  in  evidence  defendant's 
Exhibit  12,  proposed  Exhibit  12.  [150] 

Mr.  Pease:     January  4th'? 

Mr.  Acher:  January  4,  1945.  The  rest  of  them, 
your  Honor,  go  to  trace  the  history. 

The  Court :  Exhibit  12  will  not  be  admitted.  It 
is   so   apparently   immaterial   it   looks   to   me   like 
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trifling  with  the  Court  and  taking  Uf)  time.    It  is 
simply  trifling  with  the  Court.    Get  down  to  some- 
thing that  is  material  to  the  issues  of  this  case  and 
let 's  start  trying  it. 

(Defendant's  Exhibit  12,  which  was  refused 
admission  in  evidence  is  as  follows:) 

Exhibit  12 
''Minutes  of  Special  Meeting  of  Board  of  Di- 
rectors, Held  on  Thursday,  January  4th, 
1945. 

All  of  the  Directors  of  said  corporation  hav- 
ing heretofore  filed  waiver  of  notice  of  special 
meeting  of  the  Board  of  Directors  of  said  cor- 
poration and  Emma  Lundby,  Luella  Lundby 
and  L.  P.  De  Pratu  all  being  present,  the  fol- 
lowing transpired  at  said  special  meeting  held 
in  the  City  of  Great  Falls  on  Thursday,  the  4th 
day  of  January,  1945,  with  L.  P.  De  Pratu  as 
President,  i^residing : 

L.  P.  De  Pratu  reported  to  the  directorate  the 
progress  he  had  made  in  the  construction  of 
said  building  and  reported  the  amounts  of 
money  expended  by  him  personally. 

Upon  motion  duly  made  by  Louella  Lundby 
and  duly  seconded  by  Emma  Lundby,  thanks 
were  extended  to  the  said  L.  P.  De  Pratu  for 
the  work  done  by  him  to  said  date,  and  upon 
motion  duly  made,  seconded  and  carried  it  was 
voted  the  said  L.  P.  De  Pratu  should  continue 
his  work  of  construction  on  said  building. 
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There  being  no  further  business  before  the 
meeting,  upon  motion  duly  made,  seconded  and 
carried  said  meeting  was  duly  adjourned. 

L.  P.  DE  PRATU, 

President. 
EMMA  LUNDBY, 

Secretary."  [151] 

Q.  (By  Mr.  Acher) :  Miss  Lundby,  briefly, 
where  had  you  and  your  sister  and  Mr.  De  Pratu 
been  in  business  over  this  20  year  period  you  told 
about  ? 

The  Court:  That's  entirely  immaterial.  We  are 
not  going  to  trace  the  history  of  this  witness  over 
20  years.  Get  down  to  the  charges  made  in  this 
indictment. 

Q.  Are  you  familiar  with  the  application  which 
was  made  for  a  retail  liquor  license  in  January, 
1946?  A.    Yes. 

Q.  Had  the  Stockman's  Club  been  in  operation 
or  open  for  business  prior  to  January  or  February, 
1946?  A.     No. 

Q.  Showing  you  plaintiff's  Exhibit  No.  2,  did 
you  see  that  before  it  was  presented  to  the  State 
Liquor  Control  Board?  A.     No. 

Q.  Well,  in  the  minutes  which  have  been  read  in 
evidence,  it  refers  to  an  application  being  made  for 
a  liquor  license  for  the  Stockman's  Club.  Are  you 
familiar  with  those  minutes  we  read  to  the  jury? 

A.     Yes,  sir. 

Q.  Were  you  aware  of  an  application  being  made 
for  a  liquor  license?  A.     Yes. 
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(Testimony  of  Emma  Lim(ll)y.) 

Q.  Showing  you  plaintiff's  Exhibit  No.  2,  you 
will  note  the  Notarial  seal  is  by  B.  O'Neil?  [152] 

A.     Yes,  sir. 

Q.     Do  you  know  that  person? 

Mr.  Pease:  Objected  to  as  having  nothing  to  do 
with  the  document.  As  far  as  we  know,  the  seal 
proves  his  capacity. 

The  Court:  It  may  not.  I  can't  say  at  this  time 
it  does.  T  will  overrule  the  objection,  it  may  lead 
up  to  something. 

Q.  (By  Mr.  Acher)  :  Did  you  have  occasion  to 
see  this  application  before  it  was  sent  into  Helena, 
or  did  you  know  anything  about  if? 

A.     Yes,  I  knew  it  was  being  made. 

Q.  And  do  you  know  who  it  was  sent  to  in 
Helena  ? 

A.     The  State  Liquor  Control  Board. 

Q.  Sent  direct,  or  to  Sherman  Smith,  or  do  you 
know  that?  A.     No,  I  don't  know. 

Q.     Does  Mr.  De  Pratu  do  tyjiing?  A.     No. 

Q.  Was  this  filled  out — do  you  have  an  office  at 
the  Stockman's  Club?  A.     Yes. 

Q.     With  typewriters  and  so  forth? 

A.     Yes. 

Q.  Do  you  know  whether  or  not  this  was  filled 
out  there?  A.     I  don't  remember. 

Q.  You  don't  remember.  Showing  you  plaintiff's 
Exhibit  No.  1,  which  is  a  like  application  six  months 
later,  I  will  ask  you  [153]  who  the  Notary  there, 
Mr.  Moerl,  where  he  was  located? 

A.     Great  Falls,  Montana. 
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(Testimony  of  Emma  Lundby.) 

Q.     Was  he  employed  at  the  Stockman's  Club? 

A.     Yes,  sir,  he  was. 

Q.     At  that  time  in  June,  1946? 

A.     Yes,  sir. 

Q.     As  the  bookkeeper?  A.     Yes  sir.  , 

Q.  Miss  Lundby,  have  you  had  occasion  through 
your  association  in  business  with  Mr.  De  Pratu  to 
observe  his  ability  to  hear,  whether  he  is  hard  of 
hearing  or  not? 

A.     Yes,  he  is  hard  of  hearing. 

Q.  What  have  you  observed  as  to  how  that 
affects  his  conduct  with  people,  as  to  whether  he 
avoids  letting  people  know  he  is  hard  of  hearing, 
and  if  so,  how  he  does  it? 

Mr.  Angland :  To  which  we  object,  your  Honor 

The  Court:     Sustained. 

Mr.   Acher:     You   may   cross-examine. 

(Whereupon,  an  adjournment  was  taken 
until  Friday,  January  9,  1948,  at  10:00  o'clock 
a.m.,  at  which  time  the  following  proceedings 
were  had:) 

EMMA  LUNDBY 

a  witness  on  behalf  of  the  defendant,  resumed  the 
witness  stand. 

Mr.  Acher :  Could  I  have  leave  to  ask  one  or  two 
questions  ? 

The  Court:     Very  well. 

Q.  (By  Mr.  Acher) :  Miss  Lundby,  your  sister, 
Louella,  was  born  [154]  in  the  United  States? 

A.     Yes. 
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(Tostimoiiy  of  Eninia  Liuidlty.) 

Q.     And  lived  in  the  United  States  all  her  life? 

A.     Yes. 

Q.     Yon  were  born  in  the  United  Stales? 

A.     Yes. 

Q.     And  lived  in  the  United  States  all  your  life? 

A.    Yes. 

Q.  Mr.  De  Pratu,  the  defendant  here,  is  of  the 
white  race?  A.     Yes. 

Mr.  Acher:     That  is  all. 

Mr.  Pease:     No  cross-examination. 

(Witness  excused.) 

Mr.  Acher :    The  defendant  rests. 

Mr.  Pease:     The  government  rests. 

Mr.  Acher:  At  this  time,  if  your  Honor  please, 
the  defendant  would  like  to  make  a  motion  for 
judgment  of  acquittal,  which  is  in  printed  form, 
although  if  your  Honor  prefers,  I  can  read  it. 

(Jury  retires  from  Courtroom.) 

(Title  of  Court  and  Cause.) 

Motion  for  Judgment  of  Acquittal 

Comes  now  the  defendant  and  moves  the  Court 
to  order  the  entry  of  a  judgment  of  acquittal  upon 
the  following  grounds: 

1.  Upon  the  first  count  of  the  Indictment  upon 
the  ground  that  the  evidence  is  insufficient  to 
sustain  a  conviction  [155]  of  the  defendant 
of  such  an  offense. 
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2.  Upon  the  second  count  of  the  Indictment  upon 
the  ground  that  the  evidence  is  insufficient  to 
sustain  a  conviction  of  the  defendant  of  such 
an  offense. 

3.  Upon  the  third  count  of  the  Indictment  upon 
the  ground  that  the  evidence  is  insufficient  to 
sustain  a  conviction  of  the  defendant  of  such 
an  offense. 

CHAELES  DAVIDSON, 
AETHUR  P.  ACHEE, 

Attorneys  for  defendant. 

Mr.  Acher:  May  it  please  the  Court,  in  order 
to  clear  the  record,  yesterday  I  dictated  a  motion, 
and  I  served  and  filed  a  paper  which  I  would  like 
to  have  the  record  show  as  withdrawn  because  it 
wasn't  a  motion  for  a  directed  verdict.  I  would 
like  to  withdraw  it  so  there  won't  be  any  confusion. 

The  Court :     I  had  that  in  mind  yesterday. 

Mr.  Acher :     I  didn't  intend  to  file  it.  I  dictated  it. 

The  Court:  You  dictated  it.  When  I  ruled  on 
your  motions,  I  denied  specifically  your  oral  mo- 
tion, and  by  separate  order  I  denied  the  other  writ- 
ten motion,  so  I  think  that  keeps  the  record  in  good 
enough  shape,  because  the  motion  was  a  motion  for 
jiidgment  of  acquittal,  and  that,  in  my  opinion,  can 
be  made  at  the  close  of  the  government's  case.  It 
might  be  better  to  leave  the  record  that  way  because 
in  case  of  misfortune  down  here  for  the  defendant, 
the  Circuit  Court  might  decide  there  is  [156]  some 
merit  to  the  motion.  The  defendant's  motion  for 
judgment  of  acquittal  made  at  the  conclusion  of 
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all  of  llic  evidence  is  denied.  The  Court  will  be  at 
ease  for  a  moment  nntil  1  p:et  the  proposed 
instructions. 

Mr.  Acliei':  1  had  three  or  four  new  instructionB 
this  morning.   The  first  one  is  rather  confusing 

The  Court:     I  haven't  seen  them. 

Mr.  Acher :  1  lianded  them  to  the  Clerk.  The  first 
one  is  rather  confusing  because  it  is  just  the  liquor 
statutes  and  I  also  added  three  or  foui*  pages  to  our 
brief. 

The  Court:     Ycni  have  seen  these,  Mr.  Peavse? 

Mr.  Pease:  Well,  Mr.  Angland  has  examined 
the  instructions  that  were  tendered  yesterday,  and 
I  haven't  looked  at  those.  This  morning,  your 
Honor,  I  looked  at  some  of  those  this  morning  yon 
are  referring  to  now  that  have  just  been  tendered. 
I  see  we  have  again  the  question  of  circumstantial 
evidence  and  the  question  whether  this  is  a  circum- 
stantial case. 

The  Court:  Well,  I  don't  see  any  fact  that  is 
necessary  to  be  established  here  that  hasn't  been 
proved  by  direct  evidence. 

Mr.  Acher:  If  the  Court  please,  I  think  that 
the  intent,  that  it  was  done  knowingly,  would  have 
to  he  inferred  from  other  facts  proven  in  evidence, 
and  that  for  that  reason  it  is  a  circumstantial  evi- 
dence case. 

The  Court:  Tn  other  words,  your  position  is  in 
all  cases  in  which  knowledge  or  intent  is  an  ele- 
ment of  the  offense,  that  [157]  makes  it  a  circum- 
stantial evidence  case  and  requires  the  giving  of 
an  instruction  on  circumstantial  e\4dence'? 
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Mr.  Acher:  The  whole  essence  of  this  crime  is 
falsely  knowingly  doing  something.  It  is  di:fferent 
from  a  murder  case  or  an  assault  case  or  something 
of  that  kind. 

The  Court:  In  what  respect *?  There  you  must 
prove  an  evil  mind,  guilty  intent.  In  a  murder  case, 
first  degree  murder,  premeditation  and  an  intent  is 
essential.  What  is  the  difference  between  intent  in 
a  murder  case  and  any  other  case  in  which  intent 
becomes  essential  to  the  crime  ? 

Mr.  Acher:  I  am  not  prepared  to  say  jou 
wouldn't  be  entitled  to  an  instruction  on  circum- 
stantial evidence  in  such  a  case,  because  in  every 
murder  case  I  have  been  involved  in,  we  have  gotten 
an  instruction  on  circumstantial  evidence. 

The  Court:  In  any  I  have  been  involved  in,  no 
instruction  on  circumstantial  evidence  with  refer- 
ence to  intent  has  ever  been  given.  But,  is  it  your 
position  that  intent  can  only  be  proven  by  circum- 
stantial evidence,  that  there  is  no  other  way  to  do  it  ? 

Mr.  Acher:  No,  I  think  if  we  had  some  state- 
ments or  admission  or  confession.  A  confession  is 
direct  evidence,  an  admission  is  not  ordinarily,  it 
requires  inferences. 

The  Court :  Well,  do  you  think  that  an  inference 
drawn  by  a  jury  from  direct  evidence  is  circum- 
stantial evidence  ?  The  statute  says  what  evidence  is. 

Mr.  Acher:  I  would  like  to  refer,  your  Honor, 
to  a  case  [158]  or  two.  United  States  v.  Greene,  146 
Federal,  certiorari  denied  at  207  IT.  S.,  said  "DirC'Ct 
evidence  is  that  which  immediately  points  to  the 
question  at  issue.   It  is  positive  in  its  character.   It 


United  States  of  America  183 

often  depends  upon  the  credibility  and  the  intelli- 
p^ence  of  the  witnesses  who  testify  to  knowledge^  of 
the  facts.  It  may  also  be  documentary  in  character. 
Indirect  or  circumstantial  evidence  is  that  whiiih 
tends  to  esta])lish  the  issue  only  by  proof  of  facts 
sustaining  by  their  consistency  the  hypothesis 
claimed,  and  from  which  the  jury  may  infer  the 
fact.  Direct  and  circumstantial  evidence  differ 
merely  in  their  logical  relations  to  the  fact  in  issue. 
Evidence  as  to  the  existence  of  the  fact  is  direct. 
Circumstantial  evidence  is  composed  of  facts  which 
raise  a  logical  inference  as  to  the  existence  of  the 
fact  in  issue. 

The  Court:  There  is  no  quarrel  with  that  de- 
<'ision,  except  as  I  view  it,  the  situation  isn't  present 
here  that  would  make  that  apply  here.  We  have 
direct  and  positive  evidence,  oral  and  in  writing, 
that  the  man  said  he  was  a  citizen  of  the  United 
States.  We  have  direct  and  positive  evidence,  if 
believed  by  the  jury,  that  the  man  is  not  a  citizen 
of  the  United  States.  Neither  one  of  those  things 
have  been  proven  by  circumstantial  evidence  or 
indirect  evidence. 

Mr.  Acher :  I  think,  your  Honor,  he  has  not  heen 
proven  to  be  not  a  citizen.  I  think  Mr.  Davidson 
talked  on  that.  He  hasn't  been  proven  not  a  citizen 
by  direct  evidence  [159] 

Mr.  Davidson:  If  the  Coni't  ])lease,  it  appeai-s 
to  us  that  the  only  way  the  jury  could  possibly  pass 
upon  this  question  as  to  whether  or  not  this  man  is 
a  citizen  of  the  United  States  is  by  inference.  As 
pointed    out   by   the    Court   yesterday,   the   record 
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shows  this  man  was  born  in  Canada,  and  the  Court 
indulged  in  the  presumption  that  a  citizenship  once 
having  been  shown  to  exist  continues  to  exist  until 
the  contrary  is  shown. 

The  Court:  That  is  the  statute,  isn't  it,  Mr. 
Davidson  ? 

Mr.  Davidson:  Not  quite,  your  Honor.  A  thing 
once  proven  to  exist  continues  as  long  as  is  usual 
with  things  of  that  nature. 

The  Court:  Isn't  it  usual  with  citizenship  that 
it  exists  until  a  change  has  been  made? 

Mr.  Davidson:  Yes,  that  is  true,  your  Honor. 
Hov/ever,  may  I  point  out  this  to  the  Court,  that 
Section  1993  of  the  Revised  Statutes,  which  was  in 
existence  at  the  time  this  man  entered  the  United 
States,  provides:  "All  children  heretofore  born  or 
hereafter  born  out  of  the  limits  and  jurisdiction  of 
the  United  States,  whose  fathers  were  or  may  be, 
at  the  time  of  their  birth,  citizens  thereof,  are  de- 
clared to  be  citizens  of  the  United  States;  but  the 
right  of  citizenship  shall  not  descend  to  children 
whose  father  never  resided  in  the  United  States." 
It  is  our  contention,  if  the  Court  please,  that  the 
presumption  could  not  follow  by  reason  of  that 
statute  because  there  is  [160]  nothing  in  evidence  to 
show  that  the  defendant's  father  was  not  a  citizen 
of  the  United  States  at  the  time  of  defendant 's  birth. 
He  might  haA^e  been  a  citizen  of  the  United  States 
and  temporarily  residing  in  Canada.  I  might  call 
a  vivid  example  of  that  to  the  Court 's  attention  with 
respect  to  one  of  the  immigrant  inspectors  stationed 
in  Winnipeg,  whose  children  v;ere  born  there.  They 
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wore  born  citizens  of  the  United  States.  So,  we  feel 
that  the  presum])tJon  cannot  p^o  so  far  as  to  say 
because  he  was  born  outside  of  the  United  States, 
it  nuist  necessarily  be  presumed  he  was  not  a  citizen 
of  the  United  States,  because,  liad  his  father  been 
a  citizen,  either  by  birth  or  naturalization,  at  the 
time  of  defendant's  birth,  then  tlie  defendant  was 
a  citizen  of  the  United  States. 

The  Court :  As  to  that  part  of  it,  I  am  not  rely- 
ing on  the  presumption  at  all.  To  me,  and  I  so  hold, 
the  fact  that  this  man  was  born  out  of  the  United 
States  establishes,  as  a  matter  of  fact,  and  not  by 
any  presumption  at  all,  him  as  being  a  Canadian 
citizen,  and  that  being  established  that  he  is  a 
Canadian  citizen,  then  I  have  reference  to  the  pi-e- 
sumption  of  the  continuity  of  citizenship. 

Mr.  Davidson.  That  is  the  question  we  had  in 
mind.  We  have  doubts  as  to  that  presumption  being 
used  because  of  Section  1993. 

Mr.  Achcr:  We  liave  another  point,  your  Honor. 
We  have  some  cases  that  the  presumption  of  inno- 
cence would  overcome  the  [1(31]  other  presumption. 

The  Court:  The  presumj)tion  of  innocence  over- 
comes the  other  presumption,  not  as  a  matter  of 
law,  but  if  the  jury  so  holds.  Do  you  have  any  case 
that  the  presumption  of  innocence  overcomes  any 
other  legal  presumption  as  a  matter  of  law  ? 

Mr.  Acher:  I  think  the  case  of  State  v.  Sanford, 
a  New  Mexico  case,  where  the  Court  quoted  from 
the  United  States  Supreme  Court  case  of  Carver 
V.  United  States,  and  said —  this  is  quoted  from  the 
Supreme   Court   case — ^"'The   statements   of  Miller 
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made,  at  the  later  interview,  if  not  coming  within 
the  category  of  dying  declarations,  were  hearsay, 
and  should  not  have  been  permitted  to  go  to  the 
jury.  It  was  incum])ent  upon  the  state  to  lay  the 
foundation  for  their  admission  as  dying  declara- 
tions. Defendants  could  rely  upon  the  presumption 
of  innocence,  and  deceased  then  believed  he  might 
recover."  The  Court  in  this  New  Mexico  decision 
then  states,  "The  last  sentence  of  the  foregoing  quo- 
tation suggests  a  consideration  of  the  rule  stated 
by  Mr.  Lawson  in  his  work  on  the  Law  of  Pre- 
sumptive Evidence  at  Page  240,  as  follows:  'In  the 
case  of  conflicting  presumptions  the  presumption  of 
the  continuance  of  things  is  weaker  than  the  pre- 
sumption of  innocence.'  An  examination  of  the  au- 
thorities relating  to  the  rule  that  the  existence  of 
a  state  of  facts  or  condition  once  proven  to  exist 
continues,  is  ordinarily  invoked  in  civil  cases  only. 
In  our  opinion,  in  accordance  with  the  view  ex- 
pressed by  Professor  [162]  Lawson,  and  also  by 
Judge  Blanchard  in  State  v.  Sadler,  the  so-called 
presumption  should  be  sparingly  applied  in  a  case 
where  the  life  or  liberty  of  an  accused  is  at  stake." 
Court:  How  can  you  sparingly  apply  it?  It 
would  be  error  for  the  Court  to  charge  the  jury  on 
the  continuity  of  things  because  the  presumption  of 
innocence  is  there  entered.  How  do  you  justify  the 
language  that  it  should  be  sparingly  applied?  It 
doesn't  appeal  to  me.  A  presumption  is  made 
evidence,  and  I  intend  to  charge  this  jury  that  pre- 
sumptions have  the  force  and  effect  of  evidence, 
not   the   presumption   of  innocence   alone,   but   all 
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presumptions,  the  presumption  of  sanity,  the 
])resumption  that  a  sane  man  intends  tlie  natural 
and  ordinary  consequenees  of  his  vohmtary  act. 
One  isn't  of  any  more  efficacy  than  tlie  otlier. 

Mr.  Acher:  Of  course,  in  Morrison  v.  Califor- 
nia, which  is  })y  Cardozo,  the  Court  considered  the 
Alien  I^and  Law  of  California.  The  legislature 
sought  to  establish  by  law  that  the  burden  was  on 
the  Japanese  to  show  that  they  were  citizens.  The 
Supreme  Court  held  it  unconstitutional,  as  I 
recall  it. 

The  Court:  If  they  did,  they  held  it  unconstitu- 
tional if  the  Japanese  claimed  to  be  born  in  the 
United  States,  but  they  never  held  it  unconstitu- 
tional if  the  Japanese  said  he  was  born  in  Japan, 
and  particularly  in  deportation  ])roeeedijigs,  the 
burden  then  is  upon  the  alien  to  estal)lish  citizen- 
ship. 

Mr.  Acher:  I  think  there  is  a  distinction.  De- 
fendant, [163]  according  to  the  record,  came  in 
legally  when  he  was  imder  age,  and  we  contend  that 
in  order  to  support  a  verdict  of  guilty,  you  have  to 
rely  on  the  presumption  of  continuity  overcoming 
the  presumption  of  iimocence. 

The  Court:  You  don't  rely  on  any  presumption. 
You  rely  on  a  fact.  He  was  born  in  Canada.  That 
is  no  presumption,  it  is  a  fact. 

Mr.  Davidson:  Under  the  statute  he  could  have 
been  born  outside  of  the  Ignited  States  and  still  be 
a  citizen. 

The  Court:  He  could  have  been,  but  lawsuits  are 
not  determined  by  what  could  happen,  but  what  did 
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happen.  Ninety-nine  and  ninety-nine  hundredths 
per  cent  of  the  people  born  in  a  nation  are  citizens 
of  that  nation.  It  is  only  a  rare  exception  when  one 
is  a  consular  officer,  or  an  officer  of  the  government, 
or  something  of  that  kiiid  and  stationed  in  a  foreign 
nation  in  his  official  capacity  that  the  rule  applies. 

Mr.  Acher :  Going  back  to  this  other  point,  your 
Honor,  there  is  one  case  from  the  9tli  Circuit  by 
Judge  Denman,  C.I.T.  Corporation  v.  United 
States,  150  F(2d)  85,  "The  crime  charged  against 
Thomas  was  conspiracy  to  cause  to  be  made  an  in- 
strument knowing  the  same  to  be  false  and  for  the 
purpose  of  influencing  the  action  of  the  Administra- 
tion. Knowledge  of  falsity  and  a  puri30se,  that  is, 
intent  to  use  the  falsehood  for  such  influence,  is 
the  essence  of  the  crime.  It  is  not  sufficient  to  prove 
Thomas  guilty  to  show  that  he  signed  a  document 
with  an  [164]  untruthful  statement  which  might 
tend  to  influence  the  Administration.  The  burden 
on  the  government  is  to  prove  his  knowledge  of  its 
falsity  and  his  criminal  intent  so  to  influence  the 
Administrator's  acceptance  of  the  borrower's  note. 
This  proof  may  be  by  circumstantial  evidence,  but 
sucli  facts  must  be  proved." 

The  Court:  May  be,  yes.  As  I  view  it,  any  fact 
issue  in  a  criminal  case  may  be  proved  by  circum- 
stantial evidence  as  well  as  direct  evidence. 

Let  the  record  show  at  the  conclusion  of  all  of  the 
evidence,  that  both  parties  having  rested,  the  Court 
now  rules  upon  the  request  of  the  defendant  here- 
tofore presented  to  the  Court  for  specific  charges 
by  ,the  Court  to  the  .jury,  and  the  Court  refuses  to 
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givo  the  defendant's  requested  instruction  No.  1. 
The  Court  will  cover  it  in  substance,  in  the  opinion 
of  the  Court,  in  tlie  charge  of  the  Court  itself,  is 
there  any  objection  or  exception  to  the  refusal  of 
the  Court  to  give  defendant's  proposed  Instruc- 
tion No.  1  ? 

Mr.  Acher:  We  would  like  to  ('xcef)t,  your 
Honor. 

The  Court:  Very  well,  exception  will  be  entered. 
The  Court  refuses  to  give  defendant's  requested  in- 
struction No.  2.  Tt  will  be  covered  by  the  Court  in 
its  charge.   Is  there  any  objection  or  exception? 

Mr.  Acher:     Note  our  exception. 

The  Court:  Very  well.  The  Court  will  give  the 
Defendant's  [165]  Requested  Instruction  No.  3. 
Has  the  government  any  objection  or  exception? 

Mr.  Pease :     None,  your  Honor. 

The  Court:  The  Court  refuses  to  give  the  De- 
fendant's Requested  Instruction  No.  4.  It  will  be 
covered  wherever  pro}>er  by  the  Court's  charge  to 
the  jury.  Has  the  defendant  any  objection  or  ex- 
ception ? 

Mr.  Acher:     Note  our  exception. 

The  Court:  The  Court  refuses  to  give  Defend- 
ant's Requested  Instruction  No.  5.  It  will  be  fully 
covered  in  the  charge  of  the  Court  to  the  effect  the 
burden  is  upon  the  government  to  prove  the  guilt 
of  the  defendant  beyond  a  reasonable  doubt  before 
the  jury  may  convict  him,  and  if  they  have  any 
doubt  whatsoever,  it  is  their  duty  to  find  the  de- 
fendant not  guilty.  Does  the  defendant  have  any 
objection  or  exception  to  the  refusal  of  the  Court  to 
give  Instruction  No.  5? 
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Mr.  Acher:     Note  our  exception. 

The  Court :  The  Court  proposes  to  give  Defend- 
ant's Requested  Instmction  No.  6.  Has  the  govern- 
ment any  objection  or  exception? 

Mr.  Pease:     None,  your  Honor. 

The  Court:  The  Court  proposes  to  give  the  De- 
fendants' Instruction  No.  7  after  deleting  there- 
from the  words,  "or  the  absence  of  intent."  The 
defendant  is  presumed  to  be  sane. 

Mr.  Acher:     No  objection,  [166] 

The  Court:  It  is  established  here  he  committed 
an  act  and  a  sane  man  can't  commit  an  act  without 
some  kind  of  intent,  whether  it  is  innocent  intent  or 
guilty  intent. 

Mr.  Acher:     No  objection. 

The  Court:  The  Court  proposes  to  refuse  De- 
fendant's Instruction  No.  8.  Where  proper,  it  will 
be  covered  by  the  instructions  of  the  Court. 

Mr.  Acher:     Note  our  exception. 

The  Court :  The  Court  proposes  to  refuse  to  give 
Defendant's  Instruction  9.  A^Tiere  proper  it  will  be 
covered  by  the  Court's  charge. 

Mr.  Acher:     Note  our  exception. 

The  Court :  The  Court  proposes  to  refuse  to  give 
Defendant's  Instruction  10. 

Mr.  Acher:     Note  our  exception. 

The  Court:  The  Court  will  refuse  to  give  In- 
struction No.  11. 

Mr.  Acher:     Note  our  exception. 

The  Court :  I  think  that  is  just  a  portion  of  the 
statute  of  the  state  with  some  of  the  language  left 
out.  As  I  recall,  I  think  the  state  statute  defines  the 


United  States  of  America  1 91 

word  "wilful"  as  implying  a  purpose  or  willingness 
to  commit  the  act  whether  there  is  knowledge  or 
something  of  that  kind  as  to  whether  the  act  is 
criminal  or  not.  I  have  forgotten  the  exact  wording. 
This  isn't  a  copy  of  the  statute,  is  if? 

Mr.  Acher:  It  is  an  instruction  we  have  used  in 
some  [1()7]  other  case,  Your  Honor;  I  don't  have 
authorities  cited  here.  No.  12  is  taken  from  the 
various  decisions  I  have  cited. 

The  Court:  Well,  the  Court  will  refuse  to  give 
proposed  Instruction  No.  12. 

Mr.  Acher:     Note  our  exception. 

The  Court:  The  Court  will  refuse  to  give  Pro- 
posed Instruction  No.  13. 

Mr.  Acher:     Note  our  exception. 

The  Court:  The  Court  refuses  to  give  Proposed 
Instruction  No.  14. 

Mr.  Acher:     Note  our  exception. 

Mr.  Acher:  I  think  that  one  shoidd  he  with- 
drawn, your  Honor,  I  can't  see  any  applicability 

The  Court:  Which  one  do  you  think  you  ought 
to  withdraw*?  I  certainly  do  not  agree  with  the  doc- 
trine of  law  where  it  is  said  if  a  man  makes  a  state- 
ment i)urporting  to  be  a  fact  his  statement  is  no 
evidence  of  the  fact.  If  these  decisions  hold  this, 
I  don't  intend  to  follow  those  decisions.  When  a 
may  says  outside  of  court  that  he  is  a  citizen,  the 
jury  might  consider  he  is  telling  the  truth  about 
that  even  though  he  says  in  court  and  under  oath 
he  is  not  a  citizen.   I  am  going  to  refuse  to  give  it. 

Mr.  Acher:  I  think  the  Warzower  case  throws 
some  light  on  tliat  wliore  the  Court  said  in  the  War- 
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zower  case — it  is  a  late  United  States  Supreme 
Court  case  in  point  on  this,  it  is  [168]  in  my 
brief — "AVhere  the  crime  charged  is  a  false  state- 
ment and  where  it  finds  its  only  proof  in  admissions 
to  the  contrary  prior  to  the  act  set  out  in  the  indict- 
ment, it  may  be  unlikely  that  a  jury  will  conclude 
that  the  falsity  of  the  later  statement  is  proven  be- 
yond a  reasonable  doubt  but  such  evidence  justifies 
submission  of  the  question  to  them." 

The  Court:  I  think  so.  Well,  the  Court  refuses 
to  give  Defendant's  Requested  Instruction  No.  15. 

Mr.  Acher:     Note  our  exception. 

The  Court:  Well,  what  do  you  think  about  In- 
struction 16,  Mr.  Pease  ■? 

Mr.  Pease:  I  think,  your  Honor,  it  is  absolutely 
inapplicable  to  the  record  in  this  case,  because 
whether  or  not  the  government  proved  the  motive 
on  the  part  of  the  defendant,  certainly  the  defense 
evidence  itself  proved  the  motive. 

Mr.  Acher :  Our  theory  on  that  Instruction,  your 
Honor,  is  that  we  have  a  club  with  three  members; 
two  of  them  have  been  shown  qualified  to  get  a 
license,  in  fact,  it  was  assigned  to  one  of  them, 
which  v/ould  show  that  the  Liquor  Board  would 
have  approved  that  particular  one,  and  there  would 
be  no  reason  that  this  man  should  commit  a  felony 
to  get  the  license.  Under  this  Montana  decision, 
I  think ( Interrupted  ) 

The  Court :  Any  man  charged  with  a  crime — 
there  is  absolutely  no  reason,  as  far  as  that  is  con- 
cerned, for  any  man  to  commit  a  crime.  Anyone 
else  could  have  got  the  license,  but  they  didn't.  [169] 
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Mr.  Acher:  If  a  man  robs  a  bank,  we  would 
assume  he  did  want  to  get  money. 

Tb(^  Court:  Yes,  and  if  a  man  is  getting  a 
license  for  a  saloon  that  can't  itself  get  the  license, 
you  assume  he  wants  money  too.  It  is  all  done  for 
profit.  The  only  thing  I  am  in  doubt  about  is 
whether  or  not  a  charge  on  motive  is  a  proper 
charge  in  a  criminal  case.  It  is  not  necessary  for 
the  government  to  prove  motive  in  order  to  sustain 
a  conviction.  Whether  a  motive  is  or  is  not  estab- 
lished is  entirely  immaterial. 

Mr.  Pease:  It  seems  to  me  also,  your  Honor — 
(interrupted) 

Tlie  Coui't:  I  think  I  will  refuse  it.  There  may 
be  some  motive,  but  motive  is  not  an  element  in  a 
criminal  case  at  all. 

Mr.  Pease:  I  would  like  to  make  a  specific  ob- 
jection to  the  Instruction,  your  Honor.  There  is 
no  definition  of  motive  accompanying  the  instruc- 
tion so  that  it  would  very  likely  be  confusing  to  the 
jury  so  that  they  would  confuse  it  with  the  element 
of  intent. 

The  Court:  Then  there  might  have  been  some 
motive  entirely  unknown  to  the  jury.  Well,  that  is 
Instruction  16  that  I  refuse  to  give. 

Mr.  Acher:     We  note  an  exception. 

The  Court :  I  doubt  the  applicability  of  No.  17, 
but  I  am  going  to  give  it. 

I  am  going  to  give  Defendant's  Requested  In- 
struction No.  18.  [170] 

The  Court:  I  am  going  to  refuse  to  give  De- 
fendant's ReqTiested  Instruction  No.  20.    It  will  be 


194  Louis  Baphael  Be  Pratu  vs. 

fully  covered  by  the  instructions  of  the  Court,  and 
I  don't  think  it  is  proper  in  giving  a  charge  to  the 
jury  to  reiterate,  to  emphasize  any  particular  por- 
tion of  the  charge. 

Mr.  Acher:     Which  one  are  you  ruling  onf 
The  Court:     No.  20. 

Mr.  Acher:  What  happened  to  No.  19,  your 
Honor?  It  is  conjectures  and  surmises. 

The  Court:  Well,  we  will  get  to  that.  I  don't 
know  where  that  is.  Well,  Defendant's  Instruction 
No.  19  is  refused.  The  Court  intends  to  charge  the 
jury  as  set  out  in  that  instruction,  but  close  after 
the  word  "true,"  but  I  deny  the  instruction  as  given 
or  offered. 

Mr.  Acher:  Your  Honor,  I  wonder  if  we  could 
discuss  the  first  portion  of  it  in  the  argument  up 
to  the  point  you  have  indicated? 

The  Court :  Yes,  any  instruction  I  have  indicated 
I  am  going  to  give  you  can  discuss  in  the  argument. 

The  Court  refuses  to  give  Defendant's  Proposed 
Instruction  21. 

Mr.  Acher:  Note  our  exception.  And  did  the 
record  show  that  No.  20  is  refused?  I  interrupted 
there,  and  I  am  not  sure. 

The  Court :     I  did  refuse  to  give  No.  20  [171] 

Mr.  Acher:  Note  our  exception  to  the  refusal 
to  give  No.  20. 

The  Court:  The  Court  refuses  to  give  Instruc- 
tion No.  23. 

Mr.  Acher :     Note  our  exception. 

The  Court:  The  Court  refuses  to  give  Instruc- 
tion No.  24. 
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Mr.  Acher:     Note  our  exception. 

Mr.  Angland:     No  22  was  missed. 

The  Court:  Well,  I  will  give  Instruction  22.  That 
seems  to  be  the  statute  of  the  state.  I  think  the 
District  Attorney  should  do  a  little  research  and 
co})y  some  of  the  statutes  of  the  state  that  are 
applicable  and  tender  them  to  me,  that  an  alien 
is  not  qualified  to  possess  a  liquor  license:  another 
one  that  clubs  such  as  this  are  not  themselves  quali- 
fied to  hold  a  liquor  license  unless  it  has  been  incor- 
porated for  a  year  or  two  years,  whatever  the  time 
might  be. 

Mr.  Angland:  That  is  in  this  one,  your  Honor. 
I  see  that  in  the  middle  of  the  page  here,  your 
Honor,  starting  about  line  19,  the  definition  of  club. 

The  Court:     Oh,  yes. 

Mr.  Angland:  The  one  here  applies  to  the  beer 
license  and  not  to  the  liquor  license  and  would  serve 
only  to  confuse  the  jury. 

The  Court:  Well,  the  Court  will  refuse  to  give 
Instruction  25.  There  is  absolutely  no  basis  in  the 
evidence  to  justify  a  giving  of  any  such  instruction. 

Mr.  Davidson :     Note  an  exception. 

The  Court:  The  Court  will  refuse  to  give  In- 
struction No.  26.  There  is  no  basis  in  the  evidence 
that  would  support  the  giving  of  the  instruction,  in 
the  opinion  of  the  Court. 

Mr.  Davidson :     Note  an  exception. 

The  Court:  The  Court  has  marked  on  the  in- 
structions refused  the  woi*d  "refused,"  and  on  tlie 
instructions  it  proposes  to  give  the  word  "given." 
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Instructions  offered  by  the  defendant  and  given 
by  the  Court  are  as  follows : 

Defendant's  Requested  Instruction  No.  3 

You  are  instructed  that  the  defendant  in  this 
case  is  not  required  to  prove  anything.  The  bur- 
den rests  upon  the  plaintiff,  United  States  of  Amer- 
ica, to  prove  to  your  satisfaction,  beyond  a  reason- 
able doubt,  each  and  every  element  necessary  to 
constitute  the  crimes  charged  in  each  count  of  the 
indictment  herein,  and  if  after  considering  all  of  the 
evidence  in  the  case,  together  with  the  presumption 
of  inocence,  you  have  a  reasonable  doubt  as  to  the 
existence  of  one  or  more  of  these  elements,  your 
verdict  must  be  not  guilty.  At  no  time  does  it  dis- 
solve upon  the  defendant  to  prove  his  innocence  or 
even  to  raise  a  reasonable  doubt  in  your  minds  as  to 
his  guilt,  but  the  burden  is  at  all  times  upon  the 
United  States  of  America  to  prove  beyond  a  rea- 
sonable doubt  that  the  defendant?  is  guilty  as  [173] 
charged  in  the  indictment,  and  if  that  has  not  been 
done,  your  verdict  must  be  not  guilty. 

^^^^^'  R.  LEWIS  BROWN, 

Judge. 
Defendant's  Requested  Instruction  No.  6 
The  jury  are  instructed,  that  in  every  crime  or 
public  offense,  there  must  be  a  union  or  joint  opera- 
tion of  act  and  intent,  and  both  of  these  elements, 
viz.,  act  and  intent,  must  not  only  exist,  but  must 
be  proven  in  this  case  to  the  satisfaction  of  your 
minds,  beyond  a  reasonable  doubt,  else  you  must  find 
the  defendant  not  guilty. 

^^^'^^-  R.  LEWIS  BROWN, 

Judge. 
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Defendant's  Requested  Instruction  No.  7 

The  intent  with  whi(^h  an  act  is  done  may  be  in- 
ferred from  the  attendant  circunistanc^es;  hut,  when 
the  circumstances  are  such  as  to  furnish  the  basis 
for  an  inference  of  some  intent  otlicr  than  tliat  nec- 
essary to  constitute  the  particular  crime  charged  (or 
the  absence  of  any  intent),  a  verdict  of  guilty  of 
the  crime  charged  cannot  be  sustained. 
Given. 

R.  LEWIS  BROWN, 
fJudge. 
(The  ])hrase  enclosed  in  parenthesis  was  de- 
leted by  the  Court.)  [174] 

Defendant's  Requested  Instruction  No.  17 

You  are  instructed  that  evidence  of  oral  admis- 
sions of  a  party  is  to  be  viewed  with  caution. 
Given. 

BROWN, 
Judge. 

Defendant's  Requested  Instruction  No.  18 

No  juror  should  surrender  his  deliberate,  consci- 
entious c(mvictions  merely  at  the  behest  of  a  ma- 
jority of  the  jurors  or  for  the  sake  of  unanimity, 
but  as  long  as  any  juror  has  a  reasonable  doubt  as 
to  the  guilt  of  the  defendant,  such  juror  should  con- 
tinue to  vote  not  guilty. 
Given. 

BROWN, 
Judge. 
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Defendant's  Requested  Instruction  No.  22 

You  are  instructed  that  the  laws  of  the  State  of 
Montana  provide  as  follows : 

Section  2815.34  provides: 

"Any  club  desiring  to  possess  or  have  for  sale 
beer  under  the  provisiQns  of  this  act  shall  make 
application  to  the  Board  for  a  permit  so  to  do, 
accompanied  by  the  license  fee  herein  pre- 
scribed. Upon  being  satisfied  from  such  appli- 
cation, or  otherwise,  that  such  applicant  is 
qualified  as  herein  provided,  the  Board  shall 
issue  such  license  to  such  club,  which  license 
shall  be  at  all  times  prominently  displayed  in 
the  club  premises.  [175]  If  the  Board  shall 
find  that  such  applicant  is  not  qualified,  no 
license  shall  be  granted  and  such  license  fee 
shall  be  returned.  The  Board  shall  have  the 
right  at  any  time  to  make  an  examination  of  the 
premises  of  such  club  and  to  check  the  alcoholic 
content  of  beer  being  kept  or  sold  in  such  club. ' ' 

Section  2815.37  provides: 

"No  club  shall  be  granted  a  license  to  sell 
beer : 

(a)  If  it  is  a  proprietary  club  or  operated 
for  pecuniary  gain. 

(b)  Unless  such  club  was  established  as  such 
club  for  at  least  one  (1)  year  immediately  prior 
to  the  date  of  its  application  for  a  license  to 
sell  beer." 


United  States  of  America  \  i>i) 

Section  2,  Chapter  84,  Laws  19'^7,  provides  in 
part: 

"  Tliib'  means  a  national  fi-aternal  oi'gani- 
zation,  except  college  fi'atemities,  or  an  asso- 
ciation of  individuals  organized  for  social  pur- 
poses and  not  for  profit,  v^ith  a  permanent  mem- 
bership and  an  existence  of  two  years  prior  to 
making  application  for  license  with  permanent 
quarters  or  rooms." 

**  'Person'  means  every  individual,  co-part- 
nersliip,  corporation,  hotel,  restaurant,  club  and 
fraternal  organization,  and  all  licensed  retailers 
of  liquor,  whether  conducting  the  business  sin- 
gularly or  collectively." 

Section  3,  Chapter  84,  Laws  1937,  provides: 

'*The  Montana  liquor  control  board  is  hereby 
empowered,  authorized  and  directed  to  issue  li- 
censes to  qualified  applicants  [176]  as  herein 
provided,  whereby  the  licensee  shall  be  author- 
ized and  permitted  to  sell  liquor  at  retail,  and 
upon  the  issuance  of  such  license  the  licensee 
therein  named  shall  be  authorized  to  sell  liquor 
at  retail  but  only  in  accordance  with  the  rules 
and  regulations  promulgated  by  the  said  board 
and  the  provisions  of  this  act.  Qualified  appli- 
cants shall  include  persons,  hotels,  clubs,  frater- 
nal organizations  and  railway  systems." 

Section  9,  Chapter  84,  Laws  1937.  provides: 

"No  person  shall  be  granted  more  than  one 
license  in  any  year.  No  person,  club,  or  frater- 
nal organization  shall  be  entitled  to  a  ^iron-e 
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under  this  act  unless  such  person,  club,  or  fra- 
ternal   oganization   shall   have   a   beer   license 
issued  under  the  laws  of  Montana." 
Given. 

BKOWN, 
Judge. 

Instructions  offered  by  the  defendant  and  refused 
by  the  Court  are  as  follows : 

Defendant's  Requested  Instruction  No.  1 

To  this  indictment  the  defendant  had  pleaded  not 
guilty,  and  under  that  plea  he  denies  every  material 
allegation  of  the  indictment  against  him.  No  pre- 
sumption is  raised  by  the  law  against  him,  but  every 
presmnption  of  law  is  in  favor  of  his  innocence,  and 
in  order  to  convict  him  of  the  crime  charged 
against  him  every  material  fact  necessary  to  consti- 
tute such  crime  must  be  proven  by  the  government 
by  competent  evidence,  beyond  a  reasonable  doubt; 
and  if  the  jury  entertain  any  reasonable  doubt  upon 
any  fact  or  element  necessary  to  constitute  the  crime 
charged,  it  is  your  duty  to  give  the  defendant  the 
benefit  of  such  doubt  and  acquit  him. 

Refused. 

R.  L.  B., 
Judsre. 


*■&' 


Defendant's  Requested  Instruction  No.  2 

You  are  instructed  that  the  Defendant  comes  into 
Court  protected  bj^  the  presumj^tion  of  law  that  he  is 
innocent  of  any  crime,  and  particularly  the  crime 
charged  against  him  in  the  indictment.   The  defend- 
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ant  is  presumed  to  be  innocent  Jintil  his  ^uilt  is 
established  beyond  a  reasonable  doubt.  This  pre- 
sujri|)tion  attends  him  at  every  step  and  throut^h- 
out  the  entire  case,  and  to  its  benefits  he  is  entitled 
in  deciding  every  question  of  fact.  That  he  has  been 
suspected  and  charged  with  the  perpetration  of  a 
crime  does  not  in  any  degree  tend  to  show  his  guilt 
or  remove  from  him  this  presumption  of  innocence 
which  the  law  throws  about  him.  The  indictment 
in  this  case  is  only  a  formal  written  accusation  of 
crime  required  as  an  essential  preliminary  to  a  trial, 
but  in  itself  is  not  any  evidence  of  crime.  It  is 
merely  a  formal  charge  for  the  purpose  of  putting 
the  defendant  upon  trial  and  should  not  influence 
you  in  arriving  [178]  at  your  verdict,  nor  should  it 
be  allowed  to  in  any  way  prejudice  you  against  the 
defendant,  but  you  should  determine  his  guilt  or 
innocence  by  a  careful  consideration  of  all  the  evi- 
dence introduced  in  the  case  during  the  trial. 
Refused. 

R.  LEWIS  BROWN, 
Judge. 

Defendant's  Requested  Instruction  No.  4 

A  reasonable  doubt  is  not  such  a  doubt  as  a  man 
may  start  by  questioning  for  the  sake  of  a  doubt,  nor 
a  doubt  suggested  or  surmised  without  foundation 
in  the  facts  or  testimony.  It  is  such  a  doubt  only 
as  in  a  fair,  reasonable  effort  to  reach  a  conclusion 
upon  the  evidence,  using  the  mind  in  the  same  man- 
ner as  in  other  matters  of-  the  highest  and  gravest 
importance,  jn^events  the  jury  from  coming  to  a  con- 
clusion in  which  their  minds  rest  satisfied. 
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If  so  using  the  mind  and  considering  all  of  the 
evidence  produced,  it  leads  to  a  conclusion  which 
satisfies  the  judgment  and  leaves  upon  the  mind  a 
settled  conviction  of  the  truth  of  the  fact  it  is  the 
duty  of  the  jury  to  declare  the  fact  by  their  verdict. 

It  is  possible  always  to  question  any  conclusion 
derived  from  the  testimony,  but  such  questioning  is 
not  what  is  termed  a  reasonable  doubt.  A  reason- 
able doubt  exists  only  in  that  state  of  the  case  which 
after  the  entire  comparison  and  consideration  [179] 
of  all  the  evidence  leaves  the  minds  of  the  jurors  in 
that  condition  that  they  cannot  say  they  feel  an 
abiding  conviction  to  a  moral  certainty  of  the  truth 
of  the  charge. 

Refused. 

R.  LEWIS  BROWN, 
Judge. 

Defendant's  Requested  Instruction  No.  5 

Where,  in  the  consideration  of  the  evidence  in  a 
criminal  case,  the  jury  concludes  that  upon  such  evi- 
dence it  cannot  say  whether  the  defendant  is  guilty 
or  not  guilty,  then  it  is  the  duty  of  the  jury  to  re- 
turn a  verdict  of  not  guilty. 
Refused. 

R.  LEWIS  BROWN, 
Judge. 

Defendant's  Requested  Instruction  No.  8 

You  are  instructed  that  under  the  first  and  second 
counts  of  the  indictment  the  defendant  is  charged 
with  having  knowingly,  falsely,  and  feloniously  rep- 
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resented  liimseir  to  he  a  citizen  of  tlie  United  St^-ites 
without  having  ])een  naturalized  or  admitted  to  citi- 
zenship or  without  otherwise  being  a  citizen  of  the 
United  States. 

Under  this  charge  the  Government  must  prove 
beyond  a  reasonable  doubt: 

i^irst:  That  the  defendant  in  an  application  for 
a  retail  liquor  licc^use  nt  the  time  and  place  referred 
to  in  the  Indictment  [180]  did  state  that  he  was  a 
citizen  of  the  United  States. 

Srcond:  That  the  defendant  was  not  a  citizen 
and  that  therefore  the  statement  was  untrue. 

Third:  That  the  defendant  did  not  believe  be 
was  a  citizen  when  he  so  stated,  if  he  did  so  state, 
and  that  said  statement  was  made  knowingly,  falsely 
and  feloniously  as  those  words  are  elsewhere  defined 
in  these  instructions. 

All  three  of  the  foregoing  elements  must  be 
proved  beyond  a  reasonable  doubt,  and  if  you  have 
a  reasonable  doubt  as  to  any  one  of  tlie  foregoing 
matters  you  must  acquit  the  defendant. 

Refused. 

BROWN, 
Judge. 

Defendant's  Requested  Instruction  No.  9 

You  are  instructed  that  under  the  third  count  of 
the  indictment  the  defendant  is  chai'ged  with  having 
wilfully  and  knowingly,  under  oath  testified  falsely 
that  he  was  a  citizen  of  the  United  States  whereas 
the  defendant  was  not  a  citizen  as  he  well  knew. 

Under  this  charge  the  government  must  prove 
bevond  a  reasonable  doubt. 
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First:  That  the  defendant  testified  that  he  was 
a  citizen. 

Second:  That  the  defendant  was  not  a  citizen 
and  that  therefore  the  statement  was  untrue. 

Third:  That  the  defendant  did  not  believe  that 
he  was  a  [181]  citizen  when  he  so  testified,  if  he  did 
so  testify,  and  that  the  testimony  was  given  knc»w- 
ingly,  falsely,  wilfully  and  feloniously  as  those 
words  are  elsewhere  defined  in  these  instructions. 

All  three  of  the  foregoing  elements  must  be 
proven  beyond  a  reasonable  doubt,  and  if  you  have  a 
reasonable  doubt  as  to  any  one  of  the  foregoing 
elements  of  the  crime  charged  you  must  acquit  the 
defendant. 

Refused. 

R.  LEWIS  BROWN, 
Judge. 

Defendant's  Requested  Instruction  No.  10 

The  word  "feloniously"  is  descriptive  of  the  act 
charged.  To  establish  that  an  act  was  done  feloni- 
ously it  must  be  shown  that  the  act  was  done  with 
a  mind  bent  on  doing  that  which  is  wrong,  or,  as 
it  has  been  sometimes  said,  wdth  a  guilty  mind. 
Refused. 

BROWN, 
Judge. 
State  V.  Connors, 

37  Mont.  15,  94  P.  199; 
State  V.  Rechnitz, 

20  Mont.  488,  491,  52  Pac.  264. 
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Dcrcndant/s  Jiequeslcd  InstriK-tioii  No.  11 

Yoii  aro  instnu'ted  that  the  word  "wilful,"  when 
a])])licd  to  the  intent  witli  which  an  act  is  done  or 
omitted,  implies  a  })ni*i)()se  or  willini^neHs  to  com- 
mit the  act.  It  means  intentionally;  [182]  that  is, 
not  accidentally. 

Refused. 

imowN, 

Judge. 

Defendant's  Requested  Instruction  No.  12 
The  word  kiiowincjly  as  used  in  this  indictment 
means  with  guilty  knowledge,  that  is  deliherately 
and  with  knowledge   and   not   something  which   is 
merely  careless,  or  negligent  or  inadvertent. 
Refused. 

BROAA^N, 
Judge. 
Cliquot  V.  United  States, 

3  Wall  114,  18  L.  Ed.  116 ; 
U.  S.  V.  111.  Cen., 

303  U.  S.  239,  82  L.  Ed.  777; 
Brouder  v.  U.  S., 
312  IT.  S.  335,  85  L.  Ed.  862. 

Defendant's  Requested  Instruction  No.  13 
The  word  "falsely"  as  used  in  this  indictment 
means  something  more  than  an  untruth  and  includes 
perfidiously    or    treacherously    or    with    intent    to 
defraud. 
Refused. 

R.  LEWIS  BROWN, 
Judge. 
U.  S.  V.  Achtner  (CCA2)  144  F  (2nd)  49. 
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Defendant's  Requested  Instruction  No.  14 

The  Court  charges  you  that  before  you  can  convict 
on  circumstantial  [183]  evidence  the  circumstantial 
evidence  must  be  consistent  with  the  guilt  of  the 
defendant  upon  trial  and  inconsistent  with  his  inno- 
cence, and  the  evidence  must  be  so  strong,  clear  and 
conclusive  as  to  the  guilt  of  the  defendant  as  to 
remove  every  other  reasonable  hypothesis  except  the 
defendant's  guilt. 

Refused. 

BROWN, 
Judge. 

Defendant's  Requested  Instruction  No.  15 

You  are  instructed  that  when  a  witness  has  been 
contradicted  by  showing  that  he  made  inconsistent 
statements  at  another  time,  the  previous  contradic- 
tory statements  are  not  evidence  of  the  facts  re- 
lated in  such  statements.  The  fact  that  the  witness 
has  made  contradictory  statements  may  be  consid- 
ered by  you  in  considering  the  credibility  of  the  wit- 
ness, but  the  subject  matter  of  the  previous  contra- 
dictory statements  inconsistent  with  his  testimony 
on  the  trial  cannot  be  considered  as  evidence  of  the 
facts  stated  in  such  previous  statements. 
Refused. 

BROWN, 
Judge. 
Stevens  v.  Woodmen  of  World,  105  M.  121 ; 
State  V.  Trayer,  109  M.  277 ; 
Wise  V.  Slagg,  94  M.  321.  [184] 
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Dt'Terulaiirs  Requested  Jiistnictioii  No.  16 

You  are  instiueted  that  if  the  evidence  failH  to 
sliow  any  inoliv(!  on  the  part  of  the  aecused  to  com- 
mit the  crime  charged  in  the  indictment,  this  is  a  cir- 
cumstance ill  favor  of  his  innocence  which  the  jury 
ought  to  consider,  together  with  all  the  other  facts 
and  circumstances,  in  making  up  their  verdict. 
Refused. 

BROWN, 
Judge. 
State  V.  LaSing,  34  M,  31,  39. 

Defendant's  Requested  Instruction  No.  19 

You  cannot  find  the  defendant  guilty  in  this  case 
upon  conjectures,  however  shrewd,  nor  upon  suspi- 
cions, however  well  grounded,  nor  upon  probabili- 
ties, however  strong  and  convincing  they  may  be, 
but  only  upon  evidence  which  establishes  his  guilt 
beyond  a  reasonable  doubt,  that  is  upon  proof  such 
as  logically  compels  the  conviction  that  the  charge 
is  true  and  if  the  evidence  presented  to  you  by  the 
government  in  this  case  goes  only  so  far  as  to  cre- 
ate in  your  minds  conjectures,  suspicions  or  proba- 
bilities as  to  the  guilt  of  the  defendant,  then  your 
verdict  should  be  not  guilty. 

Refused. 

BROWN, 
Judge. 
State  V.  Konan,  84  Mont.  255.  [185] 
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Defendant's  Requested  Instruction  No.  20 

'The  Burden  is  not  upon  the  defendant  to  prove 
that  he  is  a  citizen  of  the  United  States;  upon  the 
contrary  the  I^urden  is  upon  the  government  to 
prove  that  the  defendant  is  not  a  citizen  of  the 
United  States. 

If  you  find  from  the  evidence  that  the  govern- 
ment has  failed  to  i3rove  that  the  defendant  is  not 
a  citizen,  or  you  have  a  reasonable  doubt  as  to 
whether  or  not  the  government  has  proved  the  de- 
fendant to  be  an  alien,  then  you  must  acquit  the 
defendant. 
Refused. 

BROWN, 
Judge. 

Defendant's  Requested  Instruction  No.  21 

You  are  instructed  that  under  the  third  count  of 
the  indictment  each  essential  element  of  the  case 
must  be  proved  by  the  testimony  of  two  witnesses, 
or  of  one  witness  and  corroborating  circumstances, 
and  it  is  not  sufl&cient  where  the  testimony  of  two 
witnesses  are  relied  upon  that  each  of  the  witnesses 
testified  to  different  elements  of  the  crime  charged, 
but  the  law  requires  in  such  case  that  two  witnesses 
testify  to  each  of  the  essential  elements  of  the  crime 
charged  or  that  one  witness  has  testified  directly  to 
such  element  and  that  the  testimony  of  such  witness 
is  corroborated  by  the  circumstances. 

It  is  therefore  necessary  for  you  to  understand 
what  is  [186]  meant  by  the  word  ''corroborate"  and 
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"corroboration.''  To  corroborate  rruianK  to 
sti-eii^tlicn ;  to  make  more  certain ;  to  add  weight  or 
credibility  to  a  thing;  to  confirm  by  additional 
security;  to  add  strength.  Evidence  wliich  does  any 
of  these  things  is  evidence  which  corroborates,  and 
is  corroborating  evidence.  It  does  not  mean  facts 
which,  independent  of  the  evidence  being  corrobo- 
rated, will  warrant  a  conviction,  but  it  is  evidence 
which  tends  to  prove  the  defendant's  guilt  inde- 
pendent of  the  evidence  which  is  corroborated. 
Refused. 

BROWN, 
Judge. 

People  V.  Follette,  240  Pac.  518; 

People  V.  Woodcock,  199  Pac.  565. 

Defendant's  Requested  Instruction  No.  23 

You  are  instructed  that  the  basic  distinction  be- 
tween direct  and  circumstantial  evidence  is  that  in 
the  former  instance  the  witnesses  testify  directly  of 
their  own  knowledge  as  to  the  main  facts  to  be 
proved,  w'hile  in  the  latter  case  proof  is  given  of 
facts  and  cii'cumstances  from  which  the  jury  may 
infer  other  connected  facts  which  reasonably  fol- 
low, according  to  the  common  experience  of  man- 
kind. 
Refused. 

BROWN, 
Judge. 
20  Am.  Jur.  Sec.  270.  [187] 
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Defendant's  Requested  Instruction  No.  24 

You  are  instructed  that  in  this  case  the  essential 
elements  of  knowledge  and  intent  must  be  estab- 
lished, if  at  all,  by  circumstantial  evidence. 
Refused. 

BROWN, 
Judffe. 


*&' 


Defendant 's  Requested  Instruction  No.  25 

You  are  instructed  that  all  children  heretofore 
born  or  hereafter  born  out  of  the  limits  and  juris- 
diction of  the  United  States,  whose  fathers  were  or 
may  be  at  the  time  of  their  birth  citizens  thereof, 
are  declared  to  be  citizens  of  the  United  States ;  but 
the  rights  of  citizenship  shall  not  descend  to  chil- 
dren whose  fathers  never  resided  in  the  United 
States." 
Refused. 

BROWN, 
Judge. 
Section  1993,  Revised  Statutes. 

Defendant's  Requested  Instruction  No.  26 

You  are  instructed  that  the  naturalization  and 
admission  to  United  States  citizenship  of  a  father 
automatically  gave  United  States  citizenship  to  his 
children  under  the  age  of  21  years  lawfully  admit- 
ted to  and  residing  in  the  United  States  prior  to 
the  age  of  21  years.  You  are  further  instructed 
that  a  person  entering  the  United  States  prior  to 
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June -29,    190f),   is   [188]    ])resuTned   to   have   been 
legally  admitted  to  the  United  States  for  perma- 
nent residence. 
Refused. 

JUIOWN, 
Judge. 

Sec.  2172  Revised  Statutes; 
Act  of  June  29,  1906, 

C3592  Sec.  1,  34  Stat.  596. 

The  Court :  Call  in  the  jury.  Open  the  argument 
for  the  government. 

(Jury  returns  to  courtroom.) 

Mr.  Pease  made  the  opening  argument  on  behalf 
of  the  government. 

Mr.  Achei"  made  the  opening  argument  on  behalf 
of  the  defendant,  during  which  argument  the  fol- 
lowing transpired : 

Mr.  Acher:  *  '^  *  was  considered  by  Mr.  Smith 
as  an  application  on  behalf  of  the  Stockman's  Club. 
(Interrupted) 

The  Court:  Confine  yourself  to  the  evidence. 
No  such  evidence  was  permitted  in  the  case.  Objec- 
tions were  constantly  sustained  to  that  line  of  tes- 
timony.   Confine  yourself  to  the  evidence. 

Thereafter,  Mr.  Acher  concluded  his  opening 
argument  on  behalf  of  the  defendant. 

(Whereupon,  an  adjournment  was  taken  until 
2:00  o'clock  p.m.,  the  same  day,  Januaiy  9, 
1948,  at  which  time  the  following  proceedings 
were  had:) 
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;:  :Mj:'.  Acher:  If  the  Court  please,  in  connection 
with  my  [189]  argument  and  interruption  by  the 
Court,  I  have  had  a  transcript  prepared  and  sub- 
mitted to  your  Honor.  I  would  like  to  note  an 
exception  to  the  Court's  remarks  in  view  of  the 
record. 

The  Court:  Well,  yes,  you  may  have  an  excep- 
tion to  the  Court's  remarks,  but  the  Court's  re- 
marks will  stand.  The  answer  of  the  witness  was 
that  he  "told  Sherman  Smith  and  also  Mr.  Buley 
iiie  Stockman's  Club  could  not  hold  a  liquor  license 
because  it  had  not  been  organized  prior  to  two 
years  before  making  application.  That  is  the 
answer  of  the  witness.  It  forms  no  basis  for  your 
argument  that  it  was  considered  by  Mr.  Smith  as 
an  application  on  behalf  of  the  Stockman's  Club. 
Mr;  Smith  never  said  that,  it  wasn't  contained  in 
his  answer,  so  your  argument  was  not  based  on 
the.  evidence.  You  may  have  an  exception  to  the 
remarks  made  to  your  argument,  and  to  the  re- 
marks I  make  now  in  the  j^resence  of  the  jury. 
Conclude  the  argument  for  the  defense. 

.M-t.  Davidson  made  the  closing  argument  on  be- 
half of  the  defendant. 

Mr.  Angland  made  the  closing  argument  on  be- 
half of  the  government. 

The  Court:  Well,  ladies  and  gentlemen  of  the 
jury,  the  case  is  at  the  stage  now  where  it  comes 
to  you  and  I  for  decision.  I  say  you  and  I  ad- 
visedly because  it  takes  both  of  us  to  decide  this 
case.  Your  oath  as  jurors  that  you  have  taken  is 
that  you  will  well  and  truly  try  the   case   and   a 
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true  verdict  i-eiidcr  in  [UiO]  accoidancx'  with  tii<» 
facts  and  tlie  law  as  given  to  you  by  tlie  Court-; 
kSO  you  see  each  one  of  us  plays  a  part  in  tlie  de- 
cision of  this  case  and  the  ultimate  result  as  to 
the  innocence  or  guilt  of  the  defendant.  You  find 
the  verdict.  You  must  know  before  you  can  intelli- 
gently find  the  verdict  what  the  facts  in  the  case 
are,  and  that  depends,  of  coui'se,  upon  the  testi- 
mony that  you  hear  here,  upon  witnesses,  their 
character  and  whether  you  })elieve  them  or  not, 
and  you  are  the  sole  and  exclusive  judges  of  the 
credibility  of  the  witnesses  and  the  weight  to  be 
given  to  theii*  testimony,  as  to  who  of  them  you 
intend  to  believe,  and  you  are  the  sole  and  exclu- 
sive judges  of  what  the  facts  are  in  this  case. 
I  have  nothing  to  do  with  that;  your  judgment  as 
to  the  facts,  as  to  the  witnesses,  binds  me  and 
controls,  and  I  do  nothing  about  it. 

However,  you  could  not  return  an  intelligent 
verdict  by  knowing  only  what  the  facts  are.  You 
must  also  know  what  the  law  is,  and  I  must  decide 
that;  I  must  decide  that  in  advance  of  your  retir- 
ing to  the  jury  room,  because  you  must  know  what 
the  \i\\\  is  before  you  return  your  verdict,  before 
you  decide,  and  I  must  give  it  to  you. 

Now%  as  to  that,  I  am  the  solo  and  exclusive  judge 
of  what  the  law  is.  That  is  my  function  here.  T 
have  the  right  to  charge  you  as  to  what  the  law 
is,  and  I  intend  to  do  that,  and  under  your  oath. 
you  must  acce])t  the  law  as  I  give  it  to  you  as  the 
law  in  this  case,  and  you  can  have  no  different 
idea  [191]  at  all  cxcei)t  as  I  giA'e  it  to  you;  and 
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then  apply  the  law  as  I  give  it  to  you  to  the  best 
of  your  ability  to  the  facts  as  you  find  them  to 
be  in  the  jury  room  and  then  return  your  verdict. 
The  defendant  stands  charged  here  by  an  indict- 
ment returned  by  the  Grand  Jury  of  three  separate 
and  distinct  offenses  against  the  laws  of  the  United 
States.  They  are  set  out  in  writing  in  count  one, 
two  and  three,  and  each  of  them,  each  one  of  them, 
if  you  believe  them  to  be  established  hy  the  evidence 
beyond  a  reasonable  doubt,  constitutes  a  separate 
offiense  against  the  law^s  of  the  United  States.  At 
the  outset,  I  want  to  warn  you  and  charge  you  that 
this  indictment  is  not  evidence  in  any  sense  of  the 
word  at  all,  and  you  are  not  to  consider  it  as 
evidence.  It  does  not  prove  or  tend  to  prove  in 
any  degree  the  truth  of  any  statement  contained 
in  this  indictment,  and  you  are  not  to  consider  it 
as  doing  that.  You  have  no  right  to  say  to  your- 
seh^es  the  statements  must  probably  be  true  set  out 
in  there  l)ecause  the  charge  is  made.  You  have  no 
right  to  do  that.  It  is  not  evidence.  The  mdictment 
serves  a  specific  purpose  in  the  case.  The  law 
requires  it  to  be  filed  and  to  be  filed  in  writing 
so  that  you  and  I  and  the  defendant  may  know  just 
exactly  with  what  he  is  charged,  the  specific  par- 
ticular charge  made  against  him  so  that  should 
he  plead  not  guilty  and  demand  a  trial,  we  then 
can  view  the  evidence  in  the  light  of  the  charge 
made  to  see  whether  or  not  the  exact  charge  that 
is  made  has  been  proven,  because  if  it  isn't,  why 
then,  of  course,  [192]  your  verdict  should  be  not 
guilty.  The  government  must  prove  in  exactitude 
the  charge  that  is  made  against  the  defendant.   . 
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Count  1  of  til  is  indictmont  reads  as  follows:  *'0n 
or  about  June  27,  1946,  at  Helena,  in  the  Distric^t 
of  Montana,  and  within  the  jurisdiction  of  this 
Court,  the  above  named  defendant,  Louis  Raphael 
De  Pratu,  did  knowingly,  falsely  and  feloniously 
represent  himself  to  })e  a  citizen  of  the  United 
States  without  having  been  naturalized  or  admitted 
to  citizenship,  and  without  otherwise  being  a  citizen 
of  the  United  States,  in  that  the  said  defendant, 
in  an  application  for  a  retail  liquor  license  under 
the  laws  of  the  State  of  Montana  filed  by  him  with 
the  Montana  Liquor  Control  Board,  did  state  as 
follows:  'Are  you  a  citizen  of  the  United  States? 
Answer,  Yes,'  whereas  in  truth  and  in  fact  said 
defendant  was  not  then  and  never  had  been  a 
citizen  of  the  United  States,  which  he,  the  said 
defendant,  well  knew."  That  is  all  of  the  first  count. 

The  second  count  is  in  exact,  identical  language, 
except  that  it  is  said  that  the  statement  there  as  to 
his  citizenshi})  was  contained  in  an  application  made 
on  January  15,  1946,  at  Helena,  six  months  before 
the  application  made  in  the  first  count,  and  that 
is  the  only  difference. 

Count  3  reads  as  follows:  "That  on  or  about 
September  11,  1946,  at  Sweetgrass,  in  the  District 
of  Montana,  and  within  the  jurisdiction  of  this 
Court,  the  above  named  defendant,  Louis  Raphael 
De  Pratu,  did  knowingly,  falsely  and  feloniously 
represent  himself  to  be  a  citizen  of  the  United 
States  without  having  been  naturalized  or  admitted 
to  citizenship  and  without  otlierwise  being  a  citizen 
of  the  Ignited    Stnte<^  in   that  the  said  defendant, 
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before  a  board  of  special  inquiry  of  the  Immigra- 
tion and  Naturalization  service  of  the  United  States, 
having  been  first  duly  sworn  as  a  witness,  did  wil- 
fully and  knowingly  testify  as  follows,  'Question, 
Of  what  country  are  you  now  a  citizen'?  Answer, 
United  States.  I  acquired  United  States  citizenship 
through  my  father  who  naturalized  in  the  United 
States  w^hile  I  was  a  minor,'  whereas  in  truth  and 
in  fact  the  defendant  was  not  then  and  never  had 
been  a  citizen  of  the  United  States,  as  he,  the  said 
defendant  tlien  well  knew. ' '  That  is  the  third  count. 
Now,  of  course,  ladies  and  gentlemen,  it  is  neces- 
sary to  know  whether  or  not,  if  all  of  those  facts 
set  out  in  each  of  those  counts  have  been  estab- 
lished beyond  a  reasonable  doubt,  a  violation  of 
the  law  has  been  committed,  and  to  ascertain  that, 
it  is  necessary  to  turn  to  the  Acts  of  Congress  of 
the  United  States,  and  we  find  reported  as  an  Act 
of  Congress  in  Title  8,  Section  746  of  the  penal 
provisions  the  following:  ''It  is  hereby  made  a 
felony  for  any  alien  or  other  person,  whether  an 
applicant  for  naturalization  or  citizenship,  or  other- 
wise, whether  an  employee  of  the  government  of 
the  United  States  or  not,  (a)  18,  to  knowingly  to 
falsely  represent  himself  to  be  a  citizen  of  the 
United  States,  without  having  been  naturalized  or 
admitted  to  citizenship  or  without  otherwise  [194] 
being  a  citizen  of  the  United  States."  So,  you  see, 
Congress  has  enacted  that  it  shall  be  a  felony  for 
one  knowingly  to  falsely  represent  himself  to  be  a 
citizen  of  the  United  States  without  having  been 
naturalized  or  admitted  to  citizenship  or  without 
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otherwise  being  a  citizen  of  the  United  States,  and 
that  is  the  essence  of  the  charge  that  is  made  in 
each  one  of  these  three  counts.  So  the  question  then 
is  to  be  determined  by  the  evidence  in  the  case.  You 
now  know  what  the  law  is  in  that  regard. 

Now,  however,  the  defendant  appeared  in  court 
for  his  arraignment  last  June  and  pled  not  guilty 
to  each  of  the  offenses  set  out  in  this  indictment, 
and  by  pleading  not  guilty,  he  then  immediately 
cast  upon  the  government  the  burden  of  establish- 
ing to  your  satisfaction  beyond  a  reasonable  doubt 
the  truth  of  each  and  every  material  allegation  that 
is  set  out  in  each  one  of  those  counts  before  a  verdict 
of  guilty  would  be  justified.  Now,  the  burden  isn't 
on  the  government  just  to  establish  the  truth  of  a 
portion  of  the  material  allegations,  but  the  burden 
is  upon  the  government  to  establish  the  truth  of 
each  and  all  and  every  of  the  material  allegations 
set  out  in  the  three  counts,  and  if  the  government 
fails  to  esta})lish  any  one  of  them,  the  government 
then,  of  course,  has  not  made  a  case,  so  in  analyzing 
the  indictment  and  as  to  the  material  allegations 
that  the  government  must  establish,  we  turn  to 
comit  one,  and  the  government  must  prove  beyond 
a  reasonable  doubt  [195]  that  on  June  27,  1946, 
in  an  application  made  to  the  Montana  State  T^iquor 
Control  Board,  the  defendant  there  recited  that 
he  was  a  citizen  of  the  United  States;  but  the  gov- 
ernment must  go  further  than  that  and  must  prove 
that,  although  he  recited  that,  at  the  time  he  made 
that  representation,  if  you  find  he  did  in  that  aprjli- 
cation,  that  he  had  not  been  naturalized  as  a  citizen 
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of  the  United  States  or  admitted  to  citizenship  and 
was  not  otherwise  a  citizen  of  the  United  States; 
so  the  government  must  prove  first,  that  he  made 
the  statement  he  was  a  citizen,  that  at  the  time 
he  made  it,  he  was  not  a  citizen,  either  by  naturali- 
zation or  admitted  to  citizenship  in  any  manner 
known  to  the  law  of  this  nation;  but  the  govern- 
ment must  go  further  than  that  and  must  prove 
that  at  the  time  he  made  the  statement,  if  he  made 
it,  that  he  made  it  knowingly,  he  made  it  falsely 
and  he  made  it  feloniously.  The  government  must 
prove  all  that.  If  it  fails  to  prove  any  one  of  them, 
then  your  verdict  must  be  not  guilty  in  the  case. 
If  it  proves  all  of  them  beyond  a  reasonable  doubt 
to  your  satisfaction,  then  your  verdict  must  be 
guilty,  and  that  is  true  as  to  the  second  count.  That 
is  equally  true  as  to  the  third  count,  because  the 
gist  of  this  case,  the  essential  elements  that  must 
be  established  in  all  three  counts  is  that  he  made 
the  representation  that  he  was  a  citizen;  that  at 
the  time  he  was  not  a  citizen,  had  not  been  natural- 
ized and  was  not  a  citizen  and  that  at  the  time  he 
made  it,  he  made  it  knowingly,  falsely  and 
felonious! 3^  [196] 

Now,  ladies  and  gentlemen,  that  question,  or 
those  elements,  rather  the  truth  or  the  establish- 
ment of  the  truth  of  those  elements  depends  largely 
upon  the  testimony  you  have  heard  in  the  case.  You 
have  received  evidence  from  the  witnesses  that  you 
must  consider,  and  from  all  of  them.  You  have  also 
received  evidence  in  the  form  of  writings  that  are 
before  you.    There  are  other  thinsjs,  however,  that 
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are  evidence,  have  the  force  and  effect  of  evidence, 
that  are  in  the  case  that  do  not  appear  in  writing 
and  that  no  witness  has  testified  to  on  the  witness 
stand,  and  those  are  what  are  known  as  presump- 
tions of  law;  and,  of  course,  the  chief  presumption 
of  law  always  in  a  criminal  case,  that  is,  in  this 
case,  and  it  has  the  force  and  effect  of  evidence, 
is  what  is  known  as  the  presumption  of  innocence, 
and  that  is,  the  defendant  comes  into  court  pre- 
sumed innocent  and  that  presumption  protects  him 
Tuitil  such  time  when  the  jury  shall  helieve  from 
the  evidence  heyond  a  reasonable  doubt  that  the 
defendant  is  guilty  as  charged  in  the  indictment, 
the  guilt  of  an  accused  is  not  to  be  inferred  because 
the  facts  proved  are  consistent  with  his  guilt,  but 
on  the  contrary  before  there  can  be  a  verdict  of 
guilty,  you  must  believe  beyond  a  reasonable  doubt 
that  the  facts  proved  are  inconsistent  with  his  inno- 
cence, and  if  two  conclusions  can  reasonaldy  be 
drawn  from  the  evidence,  one  of  innocence  and 
one  of  guilt, 'you  should  adopt  the  former.  So  your 
frame  of  mind  when  you  start  this  case,  start  to 
try  this  case  as  jurors,  was  and  must  be  under  [197] 
the  law  that  the  defendant  is  innocent  of  this  par- 
ticular offense,  and  it  was  in  order  to  dispel  that 
presumption  of  innocence  and  to  overcome  it  that 
the  government  introduced  evidence  in  this  case, 
and  of  course,  when  you  retire  to  your  jury  room 
you  must  weigh  the  evidence  in  the  case  in  the  li'iht 
of  the  presumption  of  innocence,  you  must  keep 
that  presumption  in  your  mind  as  you  view  the  e^i- 
dence  in  the  case,  and  view  it  with  the  thought  that 
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if  the  defendant  did  that,  can  he  be  innocent,  is  it 
consistent  with  his  innocence.  If  you  find  it  is,  the 
presumption  should  control.  However,  after  you 
7iew  the  evidence  in  the  case  and  consider  it,  and 
keeping  in  mind  the  presumption  of  innocence,  you 
may  finally  come  to  the  conclusion  from  the  evi- 
dence that  although  all  of  us  are  presumed  to  be 
innocent  and  that  the  defendant  is  i^resumed  to 
be  innocent  by  the  law  and  the  law  presumes  him 
innocent  iii  this  particular  case,  still  after  I  have 
heard  all  this  evidence  and  I  have  considered  the 
evidence  and  I  cannot  say  and  I  do  not  believe  from 
the  evidence  that  I  have  heard  and  it  impresses 
me  that  the  defendant  is  not  innocent,  then,  if  you 
come  to  that  frame  of  mind,  the  presumption  of 
innocence  passes  out  of  the  case  because  it  has  been 
overcome  by  evidence,  and  evidence  may  overcome 
it,  but  it  takes  evidence  to  overcome  it.  If  you 
believe  from  the  evidence  that  you  can  not  con- 
sistently attribute  innocence  to  the  defendant  after 
listening  to  the  evidence,  then  the  -presumption 
passes  out  of  the  case  and  it  is  your  duty  to  [198] 
return  a  verdict  of  guilty  in  the  case.  Of  course, 
it  necessarily  follows  that  you  cannot  find  the  de- 
fendant guilty  in  this  case  upon  conjectures,  how- 
ever shrewd,  nor  upon  suspicions,  however  well 
grounded;  nor  upon  probabilities,  however  strong 
and  convincing  they  may  be,  but  only  upon  evi- 
dence w^hich  establishes  his  guilt  beyond  a  reason- 
able doubt,  that  is,  upon  proof  such  as  logically 
compels  the  conviction  the  charge  is  true,  and  the 
reason  for  that  is,  ladies  and  gentlemen,  that  you 
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act  on  evidence;  mere  suspicious,  probabilities  and 
conjectures  are  not  evidence;  tliey  do  not  rise  to 
the  dignity  of  evidence,  and  the  burden  of  proof  is 
upon  the  government  in  the  case. 

The  government  makes  the  charge,  the  govern- 
ment is  the  accuser,  and,  of  course,  it  is  only  fair 
that  they,  having  made  the  charge,  must  be  in  a 
])osition  to  estal)lish  the  truth  of  the  charge  before 
twelve  impartial,  fair  minded  persons;  and  it  neces- 
sarily follows  from  what  I  tell  you  that  the  defend- 
ant is  not  required  to  prove  anything  at  all  in  the 
case.  The  burden  rests  upon  the  plaintiff,  the 
United  States  of  America,  to  prove  to  xomy  satis- 
faction beyond  a  reasonable  doubt  each  and  every 
element  necessary  to  constitute  the  crime  charged 
in  each  count  of  the  indictment  herein,  and,  if, 
after  considering  all  of  the  evidence  in  the  case, 
together  with  the  presumption  of  innocence,  you 
have  a  reasonable  doubt  as  to  the  existence  of  one 
or  more  of  these  elements,  your  verdict  must  ]~-e 
not  guilty.  [199]  At  no  time  does  it  devolve  upon 
tlie  defendant  to  prove  him  innocence  or  even  to 
raise  a  reasonable  doubt  in  your  minds  as  to  his 
guilt,  but  the  burden  is  at  all  times  upon  the  United 
State  of  America  to  prove  beyond  a  reasonable 
doubt  that  the  defendant  is  guilty  as  charged  in 
the  indictment  and  if  that  has  not  been  done,  your 
verdict  must  l)e  not  guilty.  Not  only  is  the  burden 
upon  the  government,  but  the  burden  is  beyond  a 
reasonable  doubt.  You  must  be  satisfied  in  your 
minds  to  that  extent  before  you  can  return  a  ver- 
dict of  guilty  of  the  charge. 
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Now,  a  reasonable  doubt  is  what  the  term  im- 
plies. It  is  a  doubt  founded  upon  reason.  It  does 
not  mean  every  conceivable  kind  of  a  doubt.  It  does 
not  mean  a  doubt  that  may  be  purely  imaginary  or 
fanciful  or  one  that  is  merely  captious  or  specula- 
tive. It  means  simply  an  honest  doubt  that  appeals 
to  reason  and  is  founded  upon  reason,  and  if,  after 
considering  the  evidence  in  the  case,  you  have  such 
a  doubt  in  your  mind  as  would  cause  you  to  pause 
or  hesitate  before  acting  in  a  grave  transaction  of 
your  own  life,  you  have  such  a  doubt  as  the  law 
contemi)lates  as  a  reasonable  doubt.  If,  however, 
after  considering  the  evidence  in  the  case  you  have 
no  such  doubt  in  your  mind  as  would  cause  you  to 
pause  or  hesitate  before  acting  in  a  grave  trans- 
action of  your  own  lives,  but  would  act  unhesitat- 
ingly and  without  pause  in  such  transaction,  then 
you  do  not  have  such  a  doubt  as  the  law  contem- 
plates as  a  reasonable  doubt  and  the  government 
has  sustained  its  burden  of  proof.  [200] 

Now,  there  are  contained  in  the  indictment  cer- 
tain words  that  have  been  dwelt  on  in  the  argument, 
and  I  charge  you  that  the  word  "knowingly" — it 
is  charged  he  did  these  things  knowingly — the  word 
"knowingly"  imports  only  knowledge  that  the  facts 
existed  which  bring  the  act  or  omission  within  the 
provisions  of  the  law.  It  does  not  require  any 
knowledge  of  the  unlawfulness  of  such  act  or 
omission. 

The  word  "wilfullj^,"  when  applied  to  the  intent 
with  which  an  act  is  done  or  omitted,  implies  simply 
a  purpose  or  willingness  to  commit  the  act,  or  make 
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the  omission  referred  to.  It  does  not  require  any 
intent  to  violate  law  or  injure  another,  oi*  to  acquire 
any  advantage. 

The  word  "falsely" — it  is  charged  that  the  repre- 
sentation was  made  falsely — that  always  imports  a 
fraud,  and  the  word  "falsely"  as  used  in  the  indict- 
ment as  describing  the  representation  as  to  citizen- 
ship alleged  to  have  been  made  by  the  defendant, 
means  a  representation  made  that  is  not  true  and 
that  the  party  making  it  knows  it  is  not  true  at  the 
time  it  is  made,  and  the  party  who  makes  it  makes  it 
at  the  time  for  the  purpose  of  having  the  one  to 
whom  it  is  made  believe  it  and  accept  it  as  true  and 
act  upon  it  as  true,  to  the  advantage  and  benefit  of 
the  one  making  it.  When  I  say  advantage  to  the  one 
making  it,  it  doesn't  mean  financial  or  monetary 
benefit,  it  means  every  kind  of  benefit  which  the  one 
making  it  thinks  will  accrue  to  him  ]iy  reason  of 
making  the  statement.  [201] 

^rhe  word  "feloniously,"  as  used  in  the  indict- 
ment, means  that  if  the  things  were  done  that  it  is 
chai'ged  in  the  indictment  that  the  defendant  did, 
then  the  defendant  was  guilty  of  an  offense  against 
the  laws  of  the  United  States  constituting  a  felony 
as  distinguished  from  a  misdemeanor.  A  felony 
under  the  laws  of  the  United  States,  is  an  offense 
conunitted  against  the  United  States,  the  i)unish- 
ment  for  which  may  be  imprisonment  in  tlie  peni- 
tentiary for  a  period  exceeding  one  year,  h\\\  j^.eed 
not  necessarily  be. 
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And  I  cliarge  you  that  in  every  crime  or  public 
offense,  there  must  be  a  union  or  joint  operation  of 
act  and  intent.  In  other  words,  it  is  not  sufficient 
in  this  case  to  prove  the  act  was  done,  the  represen- 
tation made,  but  you  must  also  be  satisfied  as  to  the 
intent  that  existed  in  the  mind  of  the  defendant  at 
the  time  he  made  it,  and  both  of  these  elements, 
namely,  act  and  intent,  must  not  only  exist,  but 
must  be  proven  in  this  case  to  the  satisfaction  of 
your  mmds  beyond  a  reasonable  doubt,  else  you 
must  find  the  defendant  not  guilty,  and  the  intent 
with  which  an  act  is  done  may  be  inferred  from  the 
attendant  circumstances,  but,  when  the  circum- 
stances are  such  as  to  furnish  the  basis  for  an  in- 
ference of  some  intent  other  than  that  necessary  to 
constitute  the  particular  crime  charged,  a  verdict 
of  guilty  of  the  crime  charged  cannot  be  sustained. 

I  charge  you  that  the  evidence  of  the  oral  admis- 
sions of  the  defendant  is  to  be  viewed  with  caution. 

Of  course,  I  have  told  you,  ladies  and  gentlemen, 
that  you  have  to  do  with  the  evidence,  the  credibility 
of  witnesses.  It  is  your  burden  to  determine  what 
the  facts  of  the  case  are.  However,  your  power  of 
judging  of  the  effects  of  evidence  is  not  arbitrary, 
but  is  to  be  exercised  with  legal  discretion  and  in 
subordination  to  the  laws  of  evidence,  even  though 
you  are  the  sole  and  exclusive  judges  of  the  testi- 
mony and  the  weight  and  effect  of  the  testimony. 
You  are  not  bound  to  decide  in  conformity  with  the 
declarations  of  any  number  of  witnesses  which  do 
not  produce  conviction  in  your  minds  against  a  less 
number,  or  against  a  presumption  or  other  evidence 
that  satisfies  your  mind. 
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A  witness  false  in  one  part  of  liis  testimony  is  to 
1)(^  disti'usted  in  others. 

Evidence  is  estimated  not  only  by  its  own  intrinsic 
weight,  but  also  according  to  the  evidence  which  is 
in  the  power  of  one  side  to  produce  and  of  the  other 
to  contradict,  and,  therefore,  if  weaker  and  less 
satisfactory  evidence  is  offered,  when  it  appears 
that  stronger  and  more  satisfactory  evidence  is 
within  the  power  of  the  party  to  produce,  the  evi- 
(h^nce  offered  should  be  viewed  with  distrust. 

The  direct  evidence  of  one  witness  entitled  to  full 
credit  is  sufficient  for  proof  of  any  fact  embodied 
in  this  case.  Now,  note  ladies  and  gentlemen  that  I 
do  not  say  that  the  direct  testimony  of  one  witness 
is  sufficient  for  proof  of  any  [203]  fact.  I  do  say 
that  the  direct  evidence  of  one  witness  who  is  en- 
titled to  full  credit.  That  is  a  witness  who  you 
believe  absolutely  is  telling  the  truth,  and  if  there 
is  any  such  witness  as  that  that  has  appeared  before 
you  on  the  witness  stand,  you  have  the  right  to 
accept  his  testimony,  if  you  give  it  that  credence, 
and  decide  tlie  fact  in  accordance  with  his  testi- 
mony, and  it  makes  no  difference  how  many  wit- 
nesses may  have  testified  to  the  contrary.  In  other 
words,  the  facts  in  issue  in  a  lawsuit  are  determined 
not  only  by  the  quantity  and  number  of  witnesses 
that  appeared  (m  one  side,  Init  by  the  quality,  and, 
of  course,  it  is  for  you  to  say  where  the  quality  lies. 

A  witness  is  presumed  to  speak  the  truth,  and 
that  means  this:  You  observed  that  each  witness  is 
sworn  before  he  is  permitted  to  go  on  the  witness 
stand  and  testify,  and  when  he  took  the  oath  that 
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he  did  to  truly  testify,  the  law  presumes  and  I  pre- 
sume, and  you  must  presume  that  he  intends  to 
obey  his  oath  and  tell  the  whole  truth  in  this  case. 
That  is  a  presumption  of  law.  It  is  what  we  know 
as  a  rebuttable  presumption,  because  this  presump- 
tion may  be  repelled  by  the  mamier  in  which  he 
testifies,  so  that  is  the  reason  that  witnesses  are 
brought  before  you  so  you  can  observe  them  on  the 
witness  stand  and  see  their  attitude  and  conduct 
and  demeanor  while  giving  their  testimony,  while 
being  questioned  and  interrogated,  and  judge  not 
only  from  what  they  say,  but  how  they  say  it, 
whether  they  are  or  are  not  trying  to  tell  the  truth, 
the  whole  truth  [204]  and  nothing  but  the  truth. 
So  that  is  the  reason  why  it  is  required  of  you  when 
you  are  serving  here  to  use  two  of  your  faculties, 
that  is,  the  faculty  of  hearing  to  hear  what  the  wit- 
ness says,  and  your  faculty  of  eyesight  to  determine 
how  he  says  it  and  the  manner  in  which  he  says  it, 
because  each  is  important  to  you  in  making  up  your 
mind  whether  or  not  you  intend  to  believe  that 
witness. 

Now,  the  presumption  that  he  is  telling  the  truth 
may  be  repelled  by  the  character  of  his  testimony, 
that  is,  does  it  seem  to  you  from  your  common  ex- 
perience you  have  had  as  men  and  women  in  dail.y 
contact  with  others  over  many  years  that  those 
things  ordinarily  do  happen,  or  does  it  appear  to 
you  from  your  ex^Derience  that  such  things  that  the 
witness  purports  to  say  happened  probably  never 
happened.  That  is  what  is  meant  by  the  character 
of  his  testimony. 
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Now  a  witness  is  presumed  to  sj)eak  the  truth  and 
tliat  presumption  may  be  repelled  by  his  motives. 
So,  you  have  a  perfect  right  when  a  witness  is  on 
the  witness  stand  to  view  him  with  the  thought  in 
mind,  does  he  have  a  motive,  some  reason,  for  giving 
the  testimony  he  has  given?  Is  there  any  reason 
that  he  might  })e  influenced  in  his  testimony  or  not 
tell  the  entire  truth  because  of  malice  or  ill  will 
against  the  defendant,  or,  on  the  other  hand,  might 
he  be  influenced  in  giving  his  testimony,  in  not  tell- 
ing the  whole  truth,  by  some  affection  that  he  may 
have  for  the  defendant;  and  if  you  feel  there  is  a 
motive  that  any  witness  has  for  giving  the  charac- 
ter of  testimony  that  he  did  give,  and  it  might  in- 
fluence him  not  to  truthfully  testify,  of  course,  you 
take  that  into  consideration  in  weighing  the  testi- 
mony the  witness  gives,  in  judging  his  credibility 
and  determining  how  much,  if  any,  of  it  you  are 
going  to  believe. 

Or  the  presumption  that  the  witness  is  presumed 
to  speak  the  truth  may  be  repelled  by  contradictory 
evidence,  that  is,  if  one  witness  gets  on  the  witness 
stand  and  tells  you  that  certain  situations  or  facts 
exist,  and  another  witness  tells  you  that  a  certain 
situation  or  facts  exist  that  are  diametrically  con- 
tradictory, that  is  contradictory  evidence.  Both 
can't  be  true,  and  you  don't  indulge  the  presump- 
tion that  both  of  them  are  speaking  the  truth,  you 
must  decide  which  of  the  two  you  intend  to  believe. 

Now,  not  only  do  you  accept  the  witnesses'  testi- 
mony and  spoken  word  and  you  consider  that,  fc^.it 
you  are  also  compelled  to  consider  as  evidence  in 
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the  case  the  inferences  that  you  believe  are  naturally 
and  logically  to  be  drawn  from  his  spoken  words, 
what  his  spoken  word  means,  that  is  evidence.  An 
inference  is  a  deduction  which  the  reason  of  the  jury 
makes  from  the  facts  proved,  without  an  express 
declaration  of  law  to  that  effect.  An  inference  must 
be  founded  on  a  fact  legally  proved,  and  on  such  a 
deduction  from  that  fact  as  is  warranted  consid- 
ering the  usual  propensities  or  passions  of  men,  the 
particular  [206]  propensities  and  passions  of  the 
person  whose  act  is  in  question,  the  course  of  busi- 
ness or  the  course  of  nature. 

Now,  ladies  and  gentlemen,  of  course,  it  is  charged 
in  the  first  two  counts  that  this  representation  was 
made  in  applications  made  to  the  State  Liquor  Con- 
trol Board,  and  that  necessarily  or  properly  l)rings 
into  this  case  some  of  the  laws  of  the  State  of 
Montana  which  you  slT,ould  be  informed  about,  and 
section  2815.34  of  the  Revised  Codes  of  Montana 
provides  that  "Any  club  desiring  to  possess  or  have 
for  sale  beer  mider  the  provisions  of  this  act  shall 
make  application  to  the  Board  for  a  permit  so  to 
do,  accompanied  by  the  license  fee  hereinafter  pre- 
scribed. Upon  being  satisfied  from  such  application 
or  otherwise  that  such  applicant  is  qualified  as 
herein  provided,  the  Board  shall  issue  such  license 
to  such  club,  which  license  shall  be  at  all  times 
prominently  displayed  in  the  club  premises.  If  the 
Board  shall  find  that  such  applicant  is  not  qualified, 
no  license  shall  be  granted  and  such  license  fee  shall 
be  returned.  The  Board  shall  have  the  right  at  any 
time  to  make  an  examination  of  the  premises  of 
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sucIj  cIuI)  and  to  clieck  tlie  alcoholic  coutcMt  of  hiMtr 
hc'iii^  kept  or  sold  in  such  club." 

Section  2815.37  provides  that  "No  club  shall  be 
planted  a  license  to  sell  beer,  (a)  if  it  is  a  proprie- 
tary club  or  oi)erated  for  pecuniary  gain,  (b)  unless 
such  club  was  established  as  such  club  for  at  least 
one  year  immediately  prior  to  the  date  of  its  api)li- 
cation  for  a  license  to  sell  beer. ' '  [207] 

Section  2,  C  hapter  84,  Laws  of  1937  of  Montana 
provides  in  pai't:  "  'Club'  means  a  national  frater- 
nal organization,  except  college  fraternities,  or  an 
association  of  individuals  organized  for  social  pur- 
poses and  not  for  profit,  with  a  permanent  member- 
ship and  an  existence  of  two  years  prior  to  making 
application  for  license  with  permanent  quarters  or 
rooms. 

"  'Person'  means  every  individual,  co-partner- 
ship, corporation,  hotel,  restaurant,  club  and  fra- 
ternal organization,  and  all  licensed  retailers  of 
liquor,  whether  conducting  the  business  singularly 
or  collectively." 

Section  3,  Chapter  84,  Laws  of  1937  provides  that 
*'The  Montana  Liquor  Control  Board  is  hereby  em- 
powered, authorized  and  directed  to  issue  licenses 
to  qualified  applicants  as  herein  provided,  whereby 
the  licensee  shall  be  authorized  and  permitted  to 
sell  liquor  at  retail,  and  u])on  the  issuance  of  such 
license  the  licensee  therein  named  shall  be  author- 
ized to  sell  liquor  at  retail  but  only  in  accordance 
with  the  rules  and  regulations  promulgated  by  the 
said  board  and  the  provisions  of  this  act.  Qualified 
applicants  shall  include  persons,  hotels,  clubs,  fra- 
ternal organizations  and  railway  systems." 
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Section  9,  Chapter  84,  Laws  of  1937  provides  that 
"No  person  shall  be  granted  more  than  one  license 
in  any  year.  No  person,  club,  or  fraternal  organiza- 
tion shall  be  entitled  to  a  license  under  this  act 
unless  such  person,  club,  or  fraternal  organization 
shall  have  a  beer  license  issued  under  the  laws  of 
Montana. 

You  notice,  as  I  read  through  those  statutes,  ladies 
and  gentlemen,  and  rimning  through  all  of  them  is 
the  wordmg  that  the  State  Board  is  only  permitted 
to  issue  licenses  to  qualified  applicants,  not  to  all, 
but  only  qualified  applicants. 

Further,  there  is  a  limitation  upon  the  right  of 
the  State  Board  to  issue,  and  of  individuals  to  hold, 
and  among  the  qualifications  that  are  prescribed  by 
the  legislature  of  the  State  of  Montana  that  one 
must  possess  in  order  to  lawfully  permit  the  Liquor 
Control  Board  to  issue  a  license  and  that  individual 
to  possess  it,  is  found  in  another  section  of  the  laws 
of  Montana  which  provides  that  no  license  shall  be 
issued  by  the  Board  to  a  person  who  is  not  a  citizen 
of  the  United  States,  and  who  has  not  been  a  citizen 
of  the  State  of  Montana  for  at  least  five  years.  That 
is  one  of  the  qualifications  set  out  by  the  legislature, 
and  one  may  not  lawfully  possess  or  own  or  hold  or 
have  issued  to  him  a  liquor  license  unless  he  is  a 
citizen  of  the  United  States  and  has  been  a  citizen 
of  Montana  for  at  least  five  years. 

Then  the  question,  or  problem,  rather,  before  you 
is  to  consider  the  evidence  in  the  case  to  determine 
whether  or  not  the  essential  allegations  of  the  in- 
dictment have  been  proven,  not  to  consider  just  the 
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testimony  that  was  given  on  behalf  of  the  govern- 
ment, <)!•  just  the  testimony  given  on  belialf  of  the 
defendant,  but  all  the  testimony,  because  it  is  all 
evidence  [209]  in  the  case,  and  it  makes  no  differ- 
ence who  produced  it  here,  if  you  hear  it  hero,  it  i« 
all  evidence;  and,  of  course,  ladies  and  gentlemen, 
one  of  your  first  duties  will  be  to  separate  the  wheat 
from  the  chaff,  because  it  often  is,  and  probably  is  in 
this  case,  that  much  has  been  said  and  done  and 
spoken  that  lias  no  particular  bearing  on  the  case, 
that  serves  no  ])urpose,  other  than  to  possibly  be- 
cloud something  that  may  have  a  particular  bearing 
on  the  case. 

Now,  the  ultimate  fact  to  be  proven  here,  as 
charged  in  the  indictment  is  this,  and  that  simply 
means,  as  I  have  told  you,  whether  or  not  this  man 
made  a  representation  that  he  was  a  citizen,  whether 
that  was  false,  as  I  defined  the  word  to  you,  whether 
he  knew  it  was  false,  and  whether  he  did  it  wilfully. 

It  is  necessary  for  you,  of  course,  to  examine  the 
evidence  in  the  case  to  determine  that  fact  and  the 
truth  of  the  matters.  You  can  take  into  considera- 
tion, for  instance,  you  may  take  into  consideration 
that  the  transaction  out  of  which  this  prosecution 
arose  was  initiated  by  the  defendant  li^mself.  He 
initiated  the  transaction  that  resulted  in  the  prose- 
cution by  making  this  ajjplication  to  the  State 
Liquor  Control  Board.  He  was  not  required  to  make 
this  application ;  he  w^as  not  required  to  answer  any 
question  at  all,  if  he  did  not  desire  to  do  so,  but  for 
some  reason  and  for  some  purpose  of  liis  own,  \>o 
did  make  the  application,  and,  of  coui'se,  making 
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the  application  as  it  appears  from  the  application 
and  the  evidence,  it  was  [210]  necessary  for  him  to 
make  certain  statements  and  representations,  to 
truthfully  answer  certain  questions;  and  that  was 
necessary  because  there  was  a  limitation  upon  the 
authority  of  the  State  Liquor  Control  Board  to  issue 
licenses.  They  can  only  issue  licenses  to  qualified 
applicants,  and  it  is  their  duty  as  state  officers  to 
satisfy  themselves  before  issuing  a  license  that  the 
applicant  is  qualified;  and  that  is  what  they  were 
doing  here;  and  they  have  a  right  to  do  so,  and  to 
expect  an  honest  and  truthful  answer  will  be  made 
by  the  applicant  to  the  questions  asked,  and  th,at  if 
the  applicant  does  not  know  for  certain  the  answer 
to  a  question,  that  the  only  truthful  answer  he  can 
make  is  that  he  does  not  know,  that  he  can't  truth- 
fully say  that  he  does  know  a  fact  to  be  true,  if,  as 
a  matter  of  fact,  he  does  not  know  the  fact  to  be 
true.  So,  as  I  say,  the  defendant  initiated  these 
proceedings.  No  law  of  the  state  required  him  to 
make  this  application.  This  v/as  a  voluntary  act  on 
his  part. 

So,  you  have  a  right  to  consider,  ladies  and  gentle- 
men, in  that  regard,  who  the  defendant  is,  so  far 
as  the  evidence  discloses;  how  long  he  has  resided 
in  this  country,  so  far  as  the  evidence  discloses ;  the 
degree  of  intelligence  that  he  has,  so  far  as  the  evi- 
dence discloses;  what  his  status  in  the  communit}^ 
and  in  this  country  was  during  the  time  he  was  here, 
whether  or  not  he  was  a  businessman  familiar  with 
the  forms  and  customs  of  business,  understood  busi- 
ness transactions,  so  far  as  the  [211]  evidence  dis- 
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closes  it,  or  whetli(3i'  he  was  someone  whose  lot  ealled 
him  into  tlie  exercise  of  common  lahor  and  where 
there  would  be  no  familiarity  at  all  with  business 
matters  and  customs  on  his  x)art.  You  liave  the  right 
to  consider  that.  You  have  the  right  to  consider, 
ladies  and  gentlemen,  so  far  as  the  evidence  dis- 
closes, whether  or  not  his  length  (»f*  time  in  this 
country  was  sufficient  to  familiarize  himself  with 
the  language  that  is  spoken,  whether  or  not  it  was 
a  foreign  language,  whether  or  not  he  knew  the  lan- 
guage well  enough  and  was  of  sufficient  intelligence, 
in  filling  out  business  forms  and  answering  ques- 
tions, to  choose  language  that  would  express  the 
truth  as  he  knew  it  to  be,  or  whether  or  not,  because 
of  lack  of  education  or  something  of  that  kind,  he 
didn't  know  the  appropriate  language  to  use  to  ex- 
press his  thought.  You  have  th|e  right  to  consider 
all  those  things  in  considering  what  was  done. 

You  have  the  right,  ladies  and  gentlemen,  and  it 
is  in  evidence  here  uncontradicted,  that  he,  among 
others,  caused  a  corporation  to  be  formed.  You  have 
the  right  to  consider  whether  or  not  he  knew  from 
that  what  powers  and  authority  corporations  might 
have,  whether  they  could  own  property  in  their  own 
name.  Now  a  corporation  is  a  legal  entity,  separate, 
aside  and  apart  from  the  individual  stockholders; 
and  whether  or  not  that  ho  knew  a  corporation  was 
qualified  to  do  business  in  its  own  name.  You  have 
the  right  to  consider,  if  the  evidence  discloses  [212] 
it,  and  while  the  law  presumes  that  all  of  us  know 
the  law,  and  not,  of  course,  holding  the  defendant 
strictly  to  that  presumption,  you  have  the  right  to 
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consider  whether  or  not  in  making  this  application, 
and  to  acquaint  himself  with  th^e  laws  of  Montana, 
if  he  were  in  doubt,  whether  he  procured  for  him- 
self competent  legal  aid  and  competent  legal  advice 
in  doijig  what  he  did. 

Now,  the  questions  here  are  simple.  They  are  not 
hard  to  miderstand;  they  are  couched  in  ordinary 
language  that  all  of  us  understand,  and  there  is  a 
line  where  it  says  that  the  name  of  the  applicant  for 
this  license  shall  be  set  out,  should  be  printed,  the 
name  of  the  applicant.  That  means  the  name  of  the 
person  applying  to  have  the  license  issued  to  him. 
It  couldn't  have  any  other  meaning;  and  over  that 
is  put  L.  P.  De  Pratu.  You  can  consider  whether 
h^  could  misconstrue  that  in  view  of  his  50  years 
residence,  as  his  attorneys  say  he  had,  in  this  coun- 
try and  engaging  in  business  as  the  evidence  shows 
he  was. 

Next,  the  trade  name  which  the  applicant  intends 
to  call  such  business.  That  is  the  Stockman's  Club. 
Now,  you  can  consider  that,  because  under  the  evi- 
dence in  this  case,  the  Stockman's  Club  was  not  a 
trade  name.  The  Stockman's  Club  was  a  corporate 
name.  That  was  the  name  of  the  corporation,  and 
not  a  trade  name.  It  was  not  any  more  a  trade  name 
than  the  name  L.  P.  De  Pratu  was  a  trade  name. 
Trade  names  are  known  to  the  law  of  Montana,  and 
all  a  trade  name  is  is  an  individual  [213]  operates 
a  business  under  a  name  that  does  not  identify  him- 
self as  the  owner  of  the  business.  That  is  not  a  cor- 
poration, it  is  not  a  partnership,  it  is  the  individual, 
and  he  is  doing  business,  but  he  adopts  what  is  called 
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a  trade  name.  So,  sliould  I  open  a  grocery  store 
under  the  name  of  Brown  Grocery  here  in  Helena, 
that  wouldn't  be  a  trade  name,  because  my  name  is 
Brown,  my  name  would  identify  me  as  being  the 
owner.  But,  instead  of  th;it,  should  I,  say,  open  a 
grocery  store  imder  the  name  of  Helena  Giocery 
herein  Helena,  that  would  be  a  trade  name,  because 
that  name  would  not  identify  me  as  being  the  opera- 
tor or  owner  of  the  business. 

Now,  you  may  ccmsider  from  the  evidence  and  the 
fact  that  the  defendant  had  this  cor])oration — was 
one  of  the  organizers  of  this  corporation,  whether 
or  not  he  knew  that  the  corporation  was  an  entity 
separate  and  apart  from  himself.  And  go  through 
these  things,  and  go  through  all  of  these  admissions 
that  have  been  made  here,  ladies  and  gentlemen,  and 
see  whether  oi'  not  there  could  be  any  mistake  about 
it,  or  to  see  whether  or  not  anyone  reading  tliis 
could,  from  the  language  of  this  application,  believe 
that  anybody  else  but  this  defendant  was  applying 
for  this  liquor  license,  and  to  be  issued  to  him  in 
his  own  name  by  the  State  Liquor  Control  Board, 
whether  there  could  be  any  possibility  of  confusion 
about  it.  Read  it  over. 

And,  of  course,  in  that  connection,  ladies  and  gen- 
tlemen, you  may  consider  evidence  that  has  been 
produced  in  the  case  on  [214]  behalf  of  the  defend- 
ant liimself.  Now,  that  evidence  was  presented  to 
you — you  were  permitted  to  hear  it  only  to  establish 
the  intent  with  which  the  defendant  acted  at  the 
time  he  acted,  and,  of  course,  the  jury  are  just  as 
much    entitled    to    hear    evidence    that    establishev 
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guilty  intent  as  they  are  to  hear  evidence  that  estab- 
lishes innocent  motive,  because  the  burden  is  upon 
the  government  to  establish  that  intent,  and  it 
makes  no  difference  whether  the  evidence  comes 
from  the  side  of  the  prosecution  or  the  side  of  the 
defendant. 

So,  you  have  this  situation,  that  the  intent  that 
you  must  find  existed  in  this  man  is  the  intent  that 
was  ill  th,e  defendant's  mind  at  the  time  he  signed 
these  applications  and  caused  them  to  be  sent  to 
the  State  Liquor  Control  Board,  not  some  intent 
that  was  formed  afterwards,  but  the  intent  he  had 
in  his  mind  at  that  time,  and  that  is  the  intent  that 
must  be  established  here.  And,  if  you  believe  beyond 
a  reasonable  doubt  from  the  evidence  in  this  case, 
that  the  defendant  made  this  application  in  which 
he  recited  that  he  was  a  citizen,  and  that  at  that 
time  he  was  not  a  citizen  by  naturalization  or  any 
other  way  loiown  to  the  law,  that  he  was  an  alien, 
if  you  believe  it,  and  if  you  believe  that  he  knew 
at  the  time  he  made  this  representation  that  he  was 
a  citizen  of  the  United  States  he  knew  he  was 
making  an  untruthful  representation,  and  if  you 
believe  further  that  he  made  this  representation 
that  he  was  a  citizen  of  the  United  States  for  the 
purpose  of  havmg  the  [215]  State  Liquor  Control 
Board  believe  that  he  was  and  accept  his 'statement 
as  true,  and,  believing  the  statement  was  true,  to 
issue  him  a  liquor  license  under  the  laws  of  the 
State  of  Montana,  then,  if  you  believe  those  facts, 
the  defendant  is  guilty  as  charged  in  count  one  and 
two,  and  your  verdict  should  be  guilty,  because  the 
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government  has  established  the  requisite  intent,  and 
it  makes  no  difference,  ladies  and  gentlemen,  what 
his  intent  was — what  he  intended  to  do  with  tlije 
license  after  he  got  it,  whether  he  intended  to  tear 
it  up,  whether  he  intended  to  give  it  to  the  Stock- 
man's Chib,  or  give  it  to  somebody  else  or  intended 
to  use  it.  That  is  not  the  intent  in  this  case  you 
must  find.  That  has  absolutely  nothing  to  do  with 
it.  The  intent  that  is  material  here  is  whether  or 
not,  as  I  have  told  you,  he  intended  to  deceive  the 
State  Liquor  Control  Board  into  believing  he  was 
a  citizen  and  thus  issue  a  liquor  license  to  him. 

Now,  as  I  view  the  evidence,  ladies  and  gentle- 
men, in  the  case,  why  it  seems  to  me  from  the  tes- 
timony, if  the  testimony  of  the  defendant's  wit- 
nesses are  to  be  l3elieved,  that  there  can't  be  any 
question  of  the  intent  that  the  State  Liquor  Con- 
trol Board  would  issue  this  license  to  him.  That  is 
the  way  I  view  the  evidence.  However,  of  course, 
you  are  the  sole  and  exclusive  judges  of  the  evi- 
dence, that  is  for  you  to  say  wliether  he  did  or 
whether  he  didn't,  and  if  you  don't  view  the  evi- 
dence as  I  do  ill  that  regard,  it  is  not  only  your 
right,  but  it  [216]  is  your  duty  to  disagree  with 
me,  and  to  return  a  verdict  in  accordance  with  the 
way  you  view  the  evidence.  But  it  is  said  here  in 
the  first  place,  it  is  proven  that  this  corporation, 
this  club,  was  not  a  qualified  applicant  under  the 
laws  of  the  State  of  Montana  to  receive  a  liquor 
license  because  it  hadn't  been  in  existence  two  years 
prior  to  the  27tli  day  of  June,  or  two  years  prior 
to  the  15th  day  of  January.    Tt  was  incorporated 
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on  the  14th  day  of  October,  1944,  and  it  could  not 
become  a  qualified  applicant  for  a  liquor  license 
until  the  14th  day  of  October,  1946,  and  it  is  said 
here,  as  I  understand  the  testimony,  the  testimony 
of  the  witness  is  that  the  Stockman's  Club,  although 
not  a  qualified  applicant,  it  desired  to  do  business, 
to  sell  liquor,  and  it  is  said  here,  as  I  understand 
the  testimony  of  the  defendant's  witnesses  them- 
selves, that  the  defendant  knew  that,  that  in  order 
to  do  business  that  he  applied  for  a  liquor  license 
himself,  and  was  to  hold  it  for  the  two  years  until 
the  Club  became  qualified.  So,  what  does  that  lead 
to?  There  had  to  be  a  liquor  license  issued  under 
the  laws  of  the  State  before  the  Club  could  legally 
sell  liquor.  They  had  to  get  it  through  deceit  on 
behalf  of  the  defendant  because  the  Club  could  not 
hold  a  license,  and  he,  as  an  incorporator,  as  a 
director,  a  stockholder  and  part  owner  of  the  cor- 
poration with  two  others,  desired  this  business  to 
be  done  and  to  do  it  under  any  circumstances.  Now, 
hov/,  if  it  is  said  he  thought,  or  if  it  could  be  said 
he  thought  that  he  was  applying  [217]  for  this 
liquor  license  for  the  Stockman's  Club,  how  could 
that  be  maintained  in  one  breath,  when  it  was  said 
he  knew  the  State  Board  would  not  issue  the  license 
if  applied  for  in  the  name  of  the  Stockman 's  Club ; 
and,  of  course,  that  testimony  disclosed,  as  I  view 
it,  although,  of  course,  this  is  for  you — I  am  talking 
evidence  now  and  it  is  for  you — that  he  did  know 
that  a  corporation  could  legally  apply  in  its  own 
name  for  a  liquor  license  and  could  be  issued  a 
license  if  it  were  qualified  under  the  laws  of  the 
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state  at  that  time;  and,  of  course,  the  question  might 
suggest  itself,  that  after  one  had  gone  to  the  trouble 
and  expense  of  incorporating  a  corporation  that 
could  do  business  in  its  own  name  for  the  i)urpose 
of  doing  this  business,  why,  if  that  were  the  case 
and  the  thing  were  an  honest  transaction,  the  ap- 
plication should  be  made  in  the  name  of  the  cor- 
poration and  the  license  issued  in  the  name  of  the 
corporation  as  tlie  owner  because  the  corporation 
would  be  the  owner  of  the  license. 

Now,  of  course,  you  have  a  right  to  consider  the 
statements  and  representations  that  he  made  prior 
to  this  time  with  reference  to  his  citizenship — the 
writing  is  in  evidence — to  consider  the  Alien  Reg- 
istration form  where  he  says  that  he  was  bom  in 
Canada.  Having  been  born  in  Canada,  that  fixed 
his  status,  ladies  and  gentlemen,  as  a  Canadian 
citizen,  and,  insofar  as  American  citizenship  was 
concerned,  an  alien,  and  there  is  no  presumption 
that  any  alien  acquires  citizenship  or  any  [218] 
right  of  citizenship  because  of  continued  long  resi- 
dence in  the  United  States,  there  is  no  such  pre- 
sumption as  that  at  all.  So,  if  his  statement  were 
that  he  was  born  in  Canada,  and  the  other  evidence 
in  this  case  is  true  and  believed  by  you,  that  estab- 
lishes that  he  is  a  Canadian  citizen  and  thus  an 
alien  as  far  as  citizenship  in  the  United  States  is 
concerned.  He  says  *'I  am  a  subject  or  citizen  of 
what  country:  Uncertain,  but  last  of  Canada." 
Now,  then,  you  can  again  consider,  so  far  as  the 
evidence  shows,  his  intent,  and  whether  or  not  he 
was   sufficiently   acquainted   with   the   language   to 
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make  his  thoughts  in  that  regard  clear,  and  you 
may  consider  in  that  regard  whether  or  not,  where 
he  says  that  his  citizenship  is  uncertain,  that  is  any 
claim  that  he  believes  himself  to  be  an  American 
citizen,  or  any  expression  of  any  thought  that  he 
believes  himself  to  be  an  American  citizen,  and,  if 
there  is  an}^  uncertainty  in  the  writing,  you  may 
consider  the  fact  that  the  writing  was  made  by  him, 
and  if  you  find  that  he  had  sufficient  intelligence 
and  Iviiowledge  of  the  language  to  choose  words 
which  would  express  thoughts  and  ideas,  but,  rather 
than  doing  that,  he  chose  words  that  injected  un- 
certainty into  the  matter,  you,  of  course,  may  con- 
sider the  reason,  if  any,  you  think  he  had  for  doing 
those  things. 

Now,  no  juror — you  should  not  surrender,  and 
none  of  you  should  surrender,  your  deliberate  con- 
scientious convictions  merely  at  the  behest  of  a 
majority  of  the  jurors  or  for  the  [219]  sake  of 
unanimity,  but  so  long  as  any  juror  has  a  reasonable 
doubt  as  to  the  guilt  of  the  defendant,  such  juror 
should  continue  to  vote  not  guilty,  and  on  the  other 
hand,  so  long  as  any  juror  has  a  conviction  that  the 
evidence  has  established  the  guilt  of  the  defendant 
beyond  a  reasonable  doubt,  so  long  as  he  retains 
that  conviction,  it  is  his  duty  to  vote  guilty,  and 
your  duty  in  that  respect,  ladies  and  gentlemen, 
when  you  retire  to  your  jury  room,  and  you  will 
do  this,  you  will  discuss  all  of  the  facts  of  the  case 
of  importance  among  all  of  you  and  each  one  of 
you  who  desires  to  do  that  has  a  right  to  do  that 
at  the  proper  time.   You  will  then  take  a  vote.    If 
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there  is  a  difference  of  opinion,  it  calls  for  further 
discussion,  and  if  the  difference  of  opinion  remains, 
it  calls  for  further  discussion,  and  the  matters  of 
difference,  if  any,  remaining  should  be  further  dis- 
cussed, and  the  discussion  should  be  carried  on  with 
the  frame  of  mind  "Well,  maybe  the  other  fellow 
is  right.  I  am  going  to  keep  my  mind  open  and 
see."  In  other  words,  you  don't  close  your  mind 
to  the  other  fellow's  contention.  And  should  it  come 
down  to  it,  you  have  the  right  to  say,  "AVell,  is  it 
reasonable  that  they  are  all  wrong  and  I  am  right," 
because  usually  several  minds  are  more  apt  to  come 
to  a  just  conclusion  than  one.  But  if,  after  you  do 
all  those  things,  you  keep  an  open  mind,  there  are 
these  discussions,  and  you  are  not  convinced  hy 
their  argument,  of  course,  it  is  your  duty  to  vote 
your  absolute  conviction,  whiche^  er  way  it  may  be. 
Now,  ladies  and  gentlemen,  it  requires  all  12 
of  your  lunnber  to  arrive  at  a  verdict  in  this  case, 
it  must  be  your  unanimous  decision.  When  you,  all 
12  of  you,  have  arrived  at  your  verdict,  the  man 
or  woman  whom  you  have  appointed  as  foreman 
of  your  jury  when  you  first  have  gone  into  your 
jury  room,  will  sign  the  verdict  and  you  will  be 
returned  into  court,  and  in  that  connection,  ladies 
and  gentlemen,  you  will  keep  in  mind  that  each 
one  of  the  counts  constitutes  a  separate  and  distinct 
offense  against  the  laws  of  the  United  States,  and 
the  defendant's  guilt  or  innocence  of  eacti  one  of 
them  should  be  determined  separately  and  not  all 
lumped  together.  Definite  forms  of  verdict  will  le 
o'iven  to  vou  so  that  if  vou  should  find  the  defer.dant 
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guilty  on  some  of  the  counts  and  not  guilty  on  some 
of  the  others,  your  verdict  should  so  reflect,  and  if 
you  find  him  guilty  or  not  guilty  on  all  of  them, 
your  verdict  should  so  reflect  and  those  forms  will 
he  given  to  you. 

But  remember  this,  ladies  and  gentlemen,  insofar 
as  the  question  of  intent  must  he  determined  in  this 
case,  it  is,  as  I  told  you,  it  is  the  intent  the  defend- 
ant had  in  ai^plying  for  that  license,  and  what  he 
intended  that  the  proper  authorities  of  the  State 
Liquor  Control  Board  of  the  State  of  Montana 
would  do  as  a  result  of  his  filing  that  application 
with  regard  to  issuing  to  him  in  his  name  a  license, 
and  there  is  not  any  question  of  any  intent  that  he 
might  have  as  to  what  he  would  do  with  the  license 
after  he  had  got  it.  [221] 

The  case  is  not  finally  submitted  to  you,  ladies 

and  gentlemen.  There  are  matters  which  must  come 

before  me.   Step  out  into  the  hall  momentarily  and 

hold  yourselves  in  readiness  to  return  into  Court. 

(Jury  retires  from  courtroom.) 

The  Court:  Does  the  government  have  any  ob- 
jection or  exception  to  the  charge? 

Mr.  Pease:     The  government  has  none. 

The  Court:     Does  the  defendant? 

Mr.  Acher:  We  wish  to  except  to  the  Court's 
charge  on  the  word  '' knowingly,"  and  in  addition 
to  the  offered  instruction,  I  would  like  to  call  atten- 
tion to  the  case  of  Price  v.  U.S..  165  U.S.  311, 
where  it  says,  "Evil  intent  or  bad  purpose  in  doing 
such  thinj]:  is  the  element." 
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The  Court:  Well,  I  am  satisfied  with  the  defini- 
tion of  the  word — was  it  wilfully  or  knowingly? 

Mr.  Acher :     It  was  the  word  knowingly. 

The  Court:  Your  exception  is  granted.  1  am 
satisfied  with  the  charge. 

Mr.  Acher:  On  the  word,  "Falsely,"  we  except 
to  the  charge  as  failing  to  include  as  a  part  of  the 
significance  of  the  word  a  fradulent  or  criminal 
intent. 

The  Court:  I  said  the  word  ''falsely"  involved 
fraud. 

Mr.  Acher:  Perhaps,  I  was  following  it  and  I 
thought — mayhe  my  recollection  is  wrong.  [222] 

The  Court:  Maybe  you  better  go  ahead  and 
take  an  exception. 

Mr.  Acher:  I  just  want  to  call  attention  to 
another  case,  that  it  requires  a  fradulent  or  crimi- 
nal intent,  31  Federal  68,  U.S.  v.  Otis. 

The  Court:  Don't  you  think  if  one  deliberately 
misstates  a  fact  that  he  knows  to  be  untrue  for  the 
purpose  of  having  another  accept  it  and  act  on  it 
is  criminal  intent  if  the  law  makes  it  so? 

Mr.  Acher:  That  is  what  we  objected  to,  your 
Honor,  tlie  fact  that  a  civil  definition  would  not  be 
sufficient.    It  is  our  contention — (interrupted) 

The  Court:  It  is  not  a  civil  definition,  or  if  it 
is,  it  applies  equally  to  the  criminal  law. 

Mr.  Acher:     It  is  the  rule  followed  in  estoppel. 

The  Court :  I  think  fraud  is  fraud  whether  it  is 
in  civil  court  or  criminal  court,  and  that  is  simply 
a  definition  of  fi'aud. 
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Mr.  Acher:  In  connection  with  the  instructions, 
we  except  to  the  definition  of  the  word  "felo- 
niously" as  given  in  the  charge,  but  we  haven't 
offered  an  instruction  based  on  the  Montana  statute. 

The  Court :     You  say  there  is  a  Montana  statute  ? 

Mr.  Acher:  A  Montana  decision,  two  Montana 
decisions. 

The  Court:    Very  well. 

Mr.  Acher:  We  except  to  the  language  of  the 
Court  that  the  [223]  direct  evidence  of  one  witness 
entitled  to  full  credit  is  sufficient  to  prove  any  fact 
in  this  case  upon  the  ground  that  count  3  contem- 
plates a  charge  of  making  false  statements  under 
oath,  and  under  the  authority  of  Fotie  v.  United 
States,  137  Federal  second,  831,  which  distinguishes 
the  Warszower  United  States  Supreme  Court 
case — (interrupted) 

Court:     Wasn't  that  a  perjury  case? 

Mr.  Acher:  They  said  it  was  a  false  statement 
and  I  am  preserving  the  record.  That  is  perjury  in 
that  they  said  it  was  a  false — (Interrupted) 

The  Court:  You  have  preserved  it  sufficiently. 
If  I  considered  he  was  charged  with  perjury  under 
the  third  count,  I  would  have  granted  the  motion  to 
dismiss,  but,  as  I  view  it,  there  is  no  charge  of 
perjury  and  he  has  not  been  prosecuted  for  perjury. 

Mr.  Acher:  We  except  to  the  language  of  the 
Court  to  the  effect  that  it  is  suggested  that  the 
defendant  knew  the  clu])  could  not  get  a  license 
when  the  application  was  filed. 
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The  Court:  It  was  your  opening  statement  to 
the  jury,  that  has  been  your  contention  all  the  way 
through.  It  was  your  opening  statement  to  the  jury 
that  the  cori)oration  could  not  get  a  license,  and  the 
defendant  knowing  that  made  arrangements  to  get 
the  license. 

Mr.  Acher:  I  understood  he  filed  tlie  applica- 
tions for  the  club  and  they  wouldn't  issue  it  to  the 
club,  and  my  offers  of  [224]  proof  were  designed 
to  show  that  nevertheless  the  Board  did  issue  it 
to  him. 

Tlie  Court:  You  know,  as  a  matter  of  law,  the 
Board  couldn't  do  anything  else  but  what  it  did 
do  because  the  corporation  was  not  qualified. 

Mr.  Davidson:  May  we  have  an  exception  to 
the  language  of  the  charge  to  the  effect  that  the 
defendant  having  been  born  in  Canada  that  makes 
him  a  citizen  of  Canada  and  that  he  is  an  alien? 

The  Court:  That  is  true,  and  I  limited  that  in 
my  instructions  to  under  the  facts  in  this  case,  and 
I  did  that  because  of  your  argument  that  he  said 
his  father  was  an  alien  and  that  he  obtained  citizen- 
ship through  his  father's  naturalization. 

Mr.  Davidson :  For  the  purpose  of  the  record 
we  might  cite  section  1993  of  the  revised  statutes. 

The  Court:  AAHiat  is  that  section?  I  don't  have 
that  section.  What  is  that  section,  derivative 
citizenship  ? 

Mr.  Davidson:     No,  it  is  citizenship  by  birth. 

The  Court:  Well,  if  that  is  the  case,  if  there  is 
anv  such  contention  as  that,  then  his  statement  that 
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he  obtained  citizenship  because  of  his  father's 
naturalization  in  the  United  States  was  a  false 
statement  under  oath. 

Mr.  Davidson:  No,  your  Honor,  they  are  con- 
sistent. 

The  Court:  If  he  is  born  a  citizen,  how  can 
he  obtain  citizenship  through  his  father's  naturali- 
zation, how  can  there  be  [225]  any  consistency? 

Mr.  Davidson:  Because  if  the  father  was  a 
naturalized  citizen  at  the  time  of  his  birth,  he  would 
be  a  citizen  of  the  United  States,  or  if  his  father 
became  a  citizen  at  any  time  prior  to  the  time  the 
son  was  21,  if  he  were  residing  in  the  United  States, 
he  became  a  citizen. 

The  Court:  Your  theory,  as  I  view  it,  all  the 
way  through  is  he  came  over  here  when  he  was 
under  the  age  of  21 — it  is  a  matter  of  no  importance, 
I  am  not  going  to  change  the  charge.  Call  in  the 
jury. 

(Jur}^  returns  to  the  courtroom.) 

The  Court:     Swear  the  bailiffs,  Mr.  Walker. 

(Bailiffs  sworn.) 

The  Court :  Well,  ladies  and  gentlemen,  the  case 
is  now  finally  submitted  to  you  for  your  considera- 
tion and  decision.  The  first  thing  you  will  do  when 
you  retire  to  your  jury  room  is  to  elect  one  of  your 
number  foreman  and  commence  your  deliberations. 
You  will  now  retire  in  charge  of  the  bailiffs  to  your 
jury  room.  The  exhibits  received  in  evidence  and 
the  indictment  will  be  sent  in  to  them,  Mr.  Walker. 
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In  the  District  Court  of  the  United  States, 
District  of  Montana 

United  States  of  America, 
State  of  Montana — ss. 

I,  John  J.  Parker,  Official  Court  Reporter  in  the 
District  Court  of  the  United  States,  District  of 
Montana,  Butte  Division,  do  hereby  certify  that 
the  foregoing  annexed  transcript  is  a  true  and 
correct  record  of  the  proceedings  had  in  Criminal 
Action  No.  6747,  United  States  of  America,  Plain- 
tiff, vs.  Louis  Raphael  De  Pratu,  Defendant,  before 
the  Honorable  R.  Lewis  Brown  sitting  with  a  jury, 
in  the  Federal  Building  at  Helena,  Montana,  on 
January  7th,  8th  and  9th,  1948. 

/s/  JOHN  J.  PARKER, 

Official  Court  Reporter.  [227] 


Thereafter,  on  February  9,  1948,  the  defendant 
filed  a  Statement  of  Points  herein,  being  in  the 
words  and  figures,  following,  to  wit: 

[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS 
Comes    now    the    defendant    and    appellant    and 
makes   the   following  statement   of   the   points   on 
which  he  intends  to  rely  on  the  appeal. 
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1.  The  motions  for  the  dismissal  of  the  three 
several  counts  of  the  indictment  upon  the  ground 
that  the  same  failed  to  charge  offenses  against  the 
laws  of  the  United  States  should  have  been  granted. 

2.  The  court  erred  in  denying  the  motion  of  the 
defendant  for  a  Bill  of  Particulars. 

3.  The  motion  of  the  defendant  for  orders  for 
the  entry  of  judgments  of  acquittal  upon  the  three 
several  counts  of  the  indictment  made  at  the  conclu- 
sion of  the  government's  case  upon  the  ground  that 
the  evidence  was  insufficient  to  sustain  a  conviction 
of  the  defendant  should  have  been  granted. 

4.  The  motion  of  the  defendant  for  orders  for 
the  entry  of  judgments  of  acquittal  upon  the  three 
several  counts  of  the  indictment  made  at  the  close 
of  all  of  the  evidence  upon  the  ground  that  the  evi- 
dence was  insufficient  to  sustain  a  conviction  of  the 
defendant  should  have  been  granted. 

5.  The  court  erred  in  excluding  the  evidence  con- 
tained in  offers  of  proof  numbered  1,  2,  3,  4,  and  5, 
made  while  the  witness,  Paul  W.  Smith,  was  on  the 
stand,  and  the  evidence  contained  in  [229]  offer  of 
proof  No.  6  made  while  the  witness  Emma  Lundby 
was  on  the  stand. 

6.  The  court  erred  in  admitting  the  govern- 
ment's exhibits  No.  5  and  6  over  objections. 

7.  The  court  erred  in  excluding  from  evidence 
defendant's  offered  exhibits  numbered  4,  10,  12,  17 
and  18,  and  the  portions  of  exhibits  11  and  15  that 
were  excluded. 
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8.  The  court  erred  in  the  admission  of  testimony 
of  the  witness,  Arthur  Matson,  over  objection  and 
in  the  denial  of  the  motion  to  strike  portions  of  the 
testimony  of  said  witness  elicited  in  response  to  in- 
terrogation by  the  court. 

9.  The  court  erred  in  failing  to  give  the  defend- 
ant's offered  instructions  numbered  1,  2,  4,  5,  8,  9, 
10,  11,  12,  13,  14,  15,  16,  19,  20,  21,  23,  24,  25  and  26, 
which  were  considered  by  the  court  before  the 
charge  to  the  jury  was  given,  were  marked  refused 
and  have  been  filed  with  the  clerk  and  appear  in  the 
transcript. 

10.  The  court  erred  in  overruling  the  exceptions 
of  counsel  for  the  defendant  to  the  remarks  of  the 
court  in  interrui)ting  one  of  the  counsel  for  defend- 
ant during  the  course  of  his  argument  to  the  jury. 

11.  The  court  erred  in  overruling  the  exceptions 
to  the  ])ortions  of  the  oral  charge  to  the  jury  to 
which  specific  objections  were  made,  particularly  the 
objections  to  the  court's  definitions  of  the  words 
''knowdngly,"  "falsely"  and  '' feloniously";  the 
charge  that  the  direct  evidence  of  one  witness  en- 
titled to  full  credit  was  sufficient  to  prove  any  fact 
in  the  case;  the  statement  of  the  court  in  which  it 
was  suggested  that  the  opening  statement  of  de- 
fendant's counsel  and  the  evidence  in  the  case  dis- 
closed that  defendant  knew  the  club  could  not  get 
a  license  [230]  when  the  applications  were  filed ;  the 
charge  to  the  effect  that  the  defendant  having  been 
born  in  Canada  was  therefore  a  citizen  of  Canada, 
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and  the  other  objections  as  appear  in  the  record  for 
the  reasons  stated  at  the  time  and  overruled  by  the 
court. 

CHARLES  DAVIDSON, 
ARTHUR  P.  ACHER, 

Attorneys  for  Defendant  and 
Appellant. 

Service  of  the  foregoing  statement  of  points  ad- 
mitted and  receipt  of  copy  thereof  acknov^ledged 
this  3rd  day  of  February,  1948. 

HARLOW  PEASE, 
EMMETT  C.  ANGLAND, 

Attorneys  for  Plaintiff  and 
Respondent. 

[Endorsed] :     Filed  Feb.  9,  1948.  [231] 


Thereafter,  on  Febiniary  9,  1948,  the  defendant 
filed  a  Designation  of  the  portions  of  the  record  to 
be  incorporated  in  the  record  on  appeal  herein,  in 
the  words  and  figures  following,  to  wit :  [232] 

[Title  of  District  Court  and  Cause.] 

DESIGNATION 

Comes  now  the  defendant  and  designates  the  por- 
tions of  the  record  in  the  United  States  District 
Court  to  be  contained  in  the  record  on  appeal  as 
follows : 

The  indictment  on  file  herein ;  the  minutes  of  the 
court  upon  the  plea  of  the  defendant;  the  notice 
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of  mdtioii  and  motion  for  bill  ol*  i)arti('ulars^  notii^e 
of  motion  and  motion  to  dismiss  the  indicitYient; 
the  minutes  of  the  court  relating  to  the  trial  of  the 
defendaht;  the  reporter's  transcript  of  all  of  the 
testimony  and  proceedings  had  at  the  trial,  inel hid- 
ing the  instructions  given  and  refused;  all  exhihits 
introduced  at  the  trial;  the  verdict  of  the  jury;  tne 
judgment  of  the  District  Court;  the  notice  of  ap- 
peal; this  designation;  defendant  and  appellant's 
statement  of  j)oints;  and  the  order  of  the  cblirt 
relating  to  the  transmission  of  original  exhibits, 
one  to  seven,  inclusive,  introduced  or  offered  at  the 
trial  to  the  Circuit  Court  of  Appeals. 

CHARLES  DAVIDSON, 
ARTHUR  P.  ACHER, 

Attorneys  for  Defendant  and 
Appellant. 

Service  of  the  foregoing  designation  admitted 
and  receipt  of  copy  thereof  acknowledged  this  SiHi 
day  of  February,  1948. 

HARLOAV  PEASE, 
EMMETT  C.  ANGLAND, 

Attorneys  for  Plaintiff  Jlhd 
Respondent. 

[Endorsed] :     Piled  Feb.  9,  1948.  [233] 
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Thereafter,  on  February  18,  1948,  a  Stipulation 
was  duly  filed  herein  to  incorporate  in  the  Tran- 
script herein,  certain  additional  portions  of  the  Re- 
porter's Transcript,  being  in  the  words  and  figures 
following,  to  wit:  [277] 

In  the  District  Court  of  the  United  States,  District 

of  Montana,  Helena  Division 

No.  6747 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
LOUIS  RAPHAEL  DE  PRATU, 

Defendant. 

STIPULATION 
It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  hereto,  acting  by  and  through  their 
respective  counsel,  that  the  reporter's  transcript  of 
proceedings  had  in  the  above-entitled  cause  hereto- 
fore filed  herein  may  be  amended  by  incorporating 
therein  the  transcript  of  all  of  the  Voir  Dire  Exami- 
nation of  the  jurors  who  sat  as  the  trial  jury  in 
said  cause. 

Dated  this  17th  day  of  February,  1948. 

CHARLES  DAVIDSON, 
ARTHUR  P.  ACHER, 

Attorneys  for  Defendant  and 
Appellant. 
HARLOW  PEASE, 
EMMETT  C.  ANGLAND, 

Attorneys  for  Plaintiff  and 
Respondent. 
[Endorsed] :    Filed  February  18,  1948.  [278] 
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Thereafter,  on  February  18,  1948,  an  Order  to 
incorporate  certain  additional  portions  of  the  Re- 
porter's Transcript  in  the  record  on  appeal  wa» 
filed  herein,  being  in  the  words  and  figures  follow- 
ing, to  wit:  [279] 

[Title  of  District  Court  and  Cause.] 

ORDER 

Pursuant  to  the  stipulation  of  counsel  filed  herein 
and  it  appearing  a  proper  case  therefore: 

It  Is  Hereby  Ordered  that  the  transcript  of  pro- 
ceedings, had  at  the  trial  of  the  above-entitled  cause 
filed  herein  by  the  official  court  reporter  may  be  sup- 
plemented by  incorporation  therein  of  the  transcript 
of  all  of  the  Voir  Dire  Examination  of  the  juroi's 
who  sat  as  the  trial  jury  in  the  above-entitled  cause 
which  has  likewise  been  prepared  and  certified  to  by 
John  J.  Parker,  official  court  reporter. 

Dated  this  17th  day  of  February,  1948. 

R.  LEWIS  BROWN, 

United  States  District  Judge. 

[Endorsed]:     Filed  February  18,  1948.  [280] 
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CLERK'S  CERTIFICATE  TO  TRANSCRIPT 
OF  RECORD 

IJnited  States  of  America, 
District  of  Montana — ss. 

I,  H.  H.  Walker,  Clerk  of  the  United  States  Dis- 
trict Court  for  the  District  of  Montana,  do  hereby 
certify  and  return  to  The  Honorable  The  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, tha,t  the  foregoing  three  volumes  consisting  of 
280  pages,  numbered  consecutively  from  1  to  280, 
inclusive,  constitute  a  full,  true  and  correct  tran- 
script of  all  portions  of  the  record  in  Case  No.  6747, 
United  States  of  America  vs.  Louis  Raphael  De 
Pratu,  required  to  be  incorporated  therein  by  des- 
ignation of  appellant,  as  the  record  on  appeal 
therein,  as  appears  from  the  original  records  and 
files  of  said  Court  in  my  custody  as  such  Clerk. 

I  further  certify  that,  pursuant  to  the  order  of 
said  District  Court,  I  transmit  herewith,  as  a  part  of 
the  record  on  appeal,  the  following  original  exhibits 
introduced  or  offered  at  the  trial  of  said  cause,  to 
wit:  exhibits  Nos.  1,  2,  3,  4,  5,  6,  and  7. 

I  further  certify  that  the  costs  of  said  transcript 
amount  to  the  sum  of  Thirty-two  and  90/100  Dol- 
lars ($32.90)  and  have  been  paid  by  the  appellant. 

Witness  my  hand  and  the  seal  of  said  Court  at 
Helena,  Montana,  this  18th  day  of  February,  A.D. 
1948. 

[Seal]         /s/  H.  H.  WALKER, 

Clerk,  U.  S.  District  Court, 
District  of  Montana.  [281] 
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[P]ndors(!(i] :  No.  11842.  United  States  Circuit 
Oourt  of  Ai)|)(fals  for  the  Nintli  Circuit.'  LuuIb 
Raphael  De  Pratu,  Appellant,  vs.  United  States 
of  America,  Appellee.  Transcript  of  Record.  Upon 
Appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Montana. 

Filed  February  21,  1948.  .  :! , 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


In  the  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit 

No.  11842 

UNITED  STATES  OF  AMERICA, 

Plaintiff  and  Respondent, 

vs. 

UOUIS  RAPHAEL  DE  PRATU, 

Defendant  and  Appellant. 

ADOPTION  OF  STATEMENT  OF  POINTS 

Comes  now  the  defendant  and  appellant  and 
adopts  the  statement  of  points  upon  which  he  in- 
tends to  rely  on  the  appeal  which  was  heretofore 
filed  in  the  district  court  of  the  ITnited  States  in 
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and  for  the  District  of  Montana  and  appears  as  a 
part  of  the  transcript  of  record. 

/s/  CHARLES  DAVIDSON, 
/s/  ARTHUR  P.  ACHER, 

Attorneys  for  Defendant  and 
Appellant. 

Service  of  the  foregoing  adoption  of  statement 
of  points  admitted  and  receipt  of  copy  acknowl- 
edged this  19th  day  of  February,  1948. 
/s/  HARLOW  PEASE, 
/s/  EMMETT  C.  ANGLAND, 

Attorneys  for  Plaintiff  and 
Respondent. 
[Endorsed]:  Filed  Feb.  24,  1948. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  THE  PORTIONS  OF  THE 
RECORD  TO  BE  PRINTED 

Comes    now    the    defendant    and    appellant    and 
designates    the    following   portions    of    the    record 
which  he  desires  to  have  printed,  to  wit :  The  entire 
record  including  the  exhibits  that  were  introduced 
or  offered  at  the  trial  of  the  above  entitled  cause 
save  and  except  certain  exhibits  and  portions   of 
exhibits  and  certain  statements  of  counsel  and  of 
the  Court  in  connection  therewith,  as  follows: 
1.    That,  if  possible,  photostatic  copies  of  plain- 
tiff *s  exhibits  1  and  2,  defendant's  exhibits  3 
and  4,  and  plaintiff's  exhibit  5  be  incorporated 
in   the   printed    record    rather    than    printed 
copies  thereof. 
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2.  That  only  portions  of  plaintiff's  offered  Ex- 
hibit 7  be  printed,  as  follows :  namely  the  cer- 
tificate appearing  at  the  front  of  the  instru- 
ment; that  portion  of  page  1  consisting  of  the 
title  of  the  proceedings  and  including  the 
manifest  data  read  to  applicant,  in  other 
words,  down  to  and  including  the  words  "but 
that  otherwise,  the  orchestra  would  be  willing 
to  play  for  expenses,"  and  all  that  portion  of 
page  10  of  said  exhibit  from  the  top  of  the 
page  down  to  and  including  the  9th  answer 
given  and  shown  upon  said  page  10. 

3.  That  the  matter  appearing  from  and  includ- 
ing line  20,  page  3,  to  and  including  line  6, 
page  10,  be  omitted. 

4.  That  the  matter  commencing  with  the  words 
''I  don't  intend"  page  10,  line  9,  to  and  in- 
cluding line  10,  page  14,  be  omitted. 

5.  That  following  the  statement  appearing  at  line 
15,  page  14  **  (Thereupon,  after  a  jury  was 
drawn  and  sworn,  the  following  prcH'eedings 
were  had:),"  the  voir  dire  examination  of  the 
12  jurors  who  sat  as  a  trial  jury  in  said  action 
be  printed. 

6.  That  the  opening  statement  of  counsel  for  the 
plaintiff  commencing  at  line  19,  page  14,  to 
and  including  line  13,  page  18,  be  omitted  and 
that  a  statement  be  inserted  in  lieu  thereof 
*' Thereupon  Mr.  Pease  made  the  opening 
statement  for  the  Government;" 


258  Louis  Raphael  De  Pratu  vs. 

7.  That  the  matter  appearing  from  and  includ- 
ing line  15,  page  47,  to  and  including  line  1, 
page  51,  be  omitted. 

/s/  CHARLES  DAVIDSON, 
/s/  ARTHUR  P.  ACHER, 

Attorneys  for  Defendant  and 
Appellant. 

Service  of  the  foregoing  designation  admitted 
and  receipt  of  copy  thereof  acknowledged  this  19th 
day  of  February,  1948. 

/s/  HARLOW  PEASE, 

/s/  EMMETT  C.  ANGLAND, 

Attorneys  for  Plaintiff  and 
Respondent. 

[Endorsed]:  Filed  Feb.  24,  1948. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

APPELLEE'S  DESIGNATION  OF  PORTIONS 
OF  RECORD  TO  BE  PRINTED 

Now  comes  the  Appellee,  pursuant  to  and  within 
the  time  allowed  by  rule  75  of  procedure,  and  desig- 
nates the  following  portions  of  the  record  to  be 
printed,  which  have  not  been  designated  by  the 
appellant,  to  wit: 

1.  That  there  be  included  in  the  record  all  of  the 
matter  beginning  with  line  7  on  page  10  to  and 
including  line  17  on  page  12  of  the  transcript. 
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2.  Appellee  objects  to  the  inclusion  in  the  record 
of  any  part  of  the  appellee's  proposed  Exhibit 
7  except  those  parts  offered  in  evidence  as 
appears  in  the  matter  from  line  24  of  page  62 
to  and  including  line  8  of  page  63  (to  which 
offer  the  Court  sustained  an  objection  on  be- 
half of  the  appellant.)  (Record  page  72,  lines 
2  and  3.)  And  specifically  objects  to  the  in- 
clusion in  the  record  of  that  portion  of  said 
proposed  Exhibit  7  immediately  following  the 
words,  ''determine  admissibility,"  and  com- 
mencing with  the  words,  "Chairman  to  Ap- 
plicant," down  to  and  including  the  words, 
"would  be  willing  to  pay  for  expenses;"  on 
the  ground  that  said  portion  last  mentioned 
was  never  offered  in  evidence,  either  by  the 
government  oi'  the  defendant,  and  forms  no 
basis  for  the  ruling  of  the  Court ;  further  that 
the  only  ruling  of  the  Court  upon  said  Exhibit 
was  a  ruling  in  favor  of  the  appellant. 
/s/  JOHN  B.  TANSIL, 

United   States  Attorney   for 
the  District  of  Montana. 
/s/  HARLOW  PEASE, 

Ass't.  United  States  Attorney 
for  the  District  of  Montana. 
/s/  EMMETT  C.  ANGLAND, 

Ass't.  United  States  Attorney 
for  the  District  of  Montana. 

[Endorsed]:  Filed  March  1,  1948. 
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JURISDICTIOxNAL  STATEMENT 

fn  tills  case  Ihc  defendant  was  charg-ed  by  indictment 
filed  in  the  District  Court  of  the  United  States,  District 
of  Montana,  Helena  Division,  with  a  violation  of  the  pro- 
visions of  Section  746  (a)  (18),  Title  8  United  States 
Code,  by  knowingly,  falsely  and  feloniously  having  repre- 
sented himself  to  be  a  citizen  of  the  United  States  without 
having  been  naturalized  or  admitted  to  citizenship,  and 
without  otherwise  being  a  citizen. 

The  District  Court  had  jurisdiction  by  virtue  of  the 
provisions  of  Section  41,  Title  28  United  States  Code, 
under  which  the  District  Courts  have  original  jurisdiction 
of  all  crimes  and  offenses  cognizable  under  the  authority 
of  the  United  States. 

A  judgment  of  conviction  having  been  rendered  in  the 
District  Court,  an  appeal  was  taken  to  this  Court  under 
the  New  Federal  Rules  of  Criminal  Procedure,  which 
follow  Section  687,  Title  18,  United  States  Code,  effective 
March  21,  1946. 

This  Court  has  jurisdiction  of  the  appeal  by  virtue  of 
:l]e  provisions  of  Section  225,  Title  28,  United  States  Code. 

STATEMENT  OF  THE  CASE 
The  defendant,  Louis  Raphael  De  Pratu,  was  charged 
by  an  indictment  containing  three  counts  with  falsely  rep- 
resenting himself  to  be  a  citizen  in  violation  of  Section 
746  (a)   (18)  Title  8  United  States  Code. 

The  first  count  charges  that  on  or  about  June  27,  1946, 
the  said  defendant,  in  an  application  for  a  retail  liquor 
license  under  the  laws  of  the  State  of  Montana,  filed  by 
him  with  the  Montana  Liquor  Control  Board  at  Helena, 
Montana,  knowingly,  falsely  and  feloniously  represented 
himself  to  be  a  citizen  of  the  L^nited  States,  whereas  in 
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truth  and  in  fact  the  defendant  was  not  a  citizen  (tr  2). 

Count  two  of  the  indictment  charges  a  hke  offense  al- 
leged to  have  been  committed  on  January  15,  1946,  in  an 
application  filed  with  the  Montana  Liquor  Control  Board 
(tr  3). 

Count  three  charges  that  on  September  11,  1946,  the 
defendant  falsely  claimed  citizenship  through  the  natural- 
ization of  his  father  under  oath  before  a  board  of  special 
inquiry  of  the  Immigration  and  Naturalization  Service  of 
the  United  States  at  Sweetgrass,  Montana   (tr  2-4). 

The  defendant  moved  to  dismiss  each  count  of  the  in- 
dictment upon  the  ground  that  an  offense  against  the  laws 
of  the  United  States  was  not  charged  (tr  8),  but  the 
motion  was  denied  (tr  10). 

The  defendant  moved  for  a  bill  of  particulars  (tr  5) 
which  was  denied  (tr  10). 

The  cause  was  tried  before  a  jury  and  at  the  conclusion 
of  the  government's  case  a  motion  was  made  for  a  judg- 
ment of  acquittal  upon  each  count  of  the  indictment  (tr 
134).  The  motion  separately  addressed  to  each  count  of 
the  indictment  was  denied  by  the  Court  (tr  140). 

The  defendant  offered  testimony  in  his  own  behalf  and 
at  the  conclusion  of  the  evidence  renewed  his  motion  for 
a  judgment  of  acquittal  (tr  179).  The  motion  was  by  the 
Court  denied  (tr  181)  and  the  case  was  submitted  to  the 
jury. 

The  jury  returned  a  verdict  of  guilty  (tr  17)  whereupon 
the  defendant  was  sentenced  to  serve  terms  of  16  months 
on  each  of  the  three  counts  of  indictment  to  run  concur- 
rently and  to  pay  fines  of  $500.00  under  each  count  of  the 
indictment  (tr  18)  from  which  judgment  of  conviction 
this  appeal  is  prosecuted  (tr  20). 


I1ic  defendant  nnd  <'i|)])cllanl  contends  that  llic  several 
counts  of  the  indictment  failed  to  charge  offenses  against 
the  laws  of  the  United  States,  and  that  the  motion  to  dis- 
miss should  have  been  granted;  that  the  Court  erred  in 
failing  to  grant  the  defendant's  motion  for  judgment  of 
acquittal  made  at  the  close  of  the  government's  case  and 
renewed  at  the  close  of  all  the  evidence;  that  the  Court 
erred  in  excluding  certain  offers  of  proof,  and  in  excluding 
from  evidence  certain  exhibits  offered  by  defendant,  in 
admitting  certain  exhibits  for  the  government  over  objec- 
tion, in  admitting  certain  testimony  over  objection  and  in 
denying  motions  to  strike  that  evidence,  in  failing  to  give 
certain  instructions  offered  by  the  defendant,  in  overruling 
exceptions  of  counsel  to  remarks  of  the  Court,  and  in  over- 
ruling exceptions  to  the  oral  charge  of  the  jury  to  which 
specific  objections  were  made  (tr  247). 

These  grounds  of  error  hereinafter  separately  set  forth 
it  is  contended  require  the  reversal  of  the  judgment  of 
conviction  in  this  case. 

SPECIFICATIONS  OF  ERROR 

1.  The  Court  erred  in  denying  the  motion  for  the  dis- 
missal of  the  first  count  of  the  indictment  upon  the  ground 
that  it  fails  to  charge  an  offense  against  the  laws  of  the 
United  States  (tr  29). 

2.  The  Court  erred  in  denying  the  motion  for  the  dis- 
missal of  the  second  count  of  the  indictment  upon  the 
ground  that  it  fails  to  charge  an  offense  against  the  laws 
of  the  United  States  (tr  29). 

3.  The  Court  erred  in  denying  the  motion  for  the  dis- 
missal of  the  third  count  of  the  indictment  upon  the  ground 
that  it  fails  to  charge  an  offense  against  the  laws  of  the 
United  States  (tr  29). 
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4.  The  Court  erred  in  denying  the  motion  of  the  de- 
fendant for  an  order  for  the  entry  of  a  Judgment  of 
Acquittal  upon  the  first  count  of  the  indictment  made  at 
the  conclusion  of  the  Government's  case  upon  the  ground 
that  the  evidence  was  insufficient  to  sustain  a  conviction 
(tr  140). 

5.  The  Court  erred  in  denying  the  motion  of  the  de- 
fendant for  an  order  for  the  entry  of  a  Judgment  of  Ac- 
quittal upon  the  second  count  of  the  indictment  made  at 
the  conclusion  of  the  Government's  case  upon  the  ground 
that  the  evidence  was  insufficient  to  sustain  a  conviction 
(tr  140). 

6.  The  Court  erred  in  denying  the  motion  of  the  de- 
fendant for  an  order  for  the  entry  of  a  Judgment  of  Ac- 
quittal upon  the  third  count  of  the  indictment  made  at 
the  conclusion  of  the  Government's  case  upon  the  ground 
that  the  evidence  was  insufficient  to  sustain  a  conviction 
(tr  140). 

7.  The  Court  erred  in  denying  the  motion  of  the  de- 
fendant for  an  order  for  the  entry  of  a  Judgment  of  Ac- 
quittal upon  the  first  count  of  the  indictment  made  at  the 
close  of  all  the  evidence  upon  the  ground  that  the  evidence 
was  insufficient  to  sustain  a  conviction  (tr  181). 

8.  The  Court  erred  in  denying  the  motion  of  the  de- 
fendant for  an  order  for  the  entry  of  a  Judgment  of  Ac- 
quittal upon  the  second  count  of  the  indictment  at  the  close 
of  all  the  evidence  upon  the  ground  that  the  evidence  was 
insufficient  to  sustain  a  conviction  (tr  181). 

9.  The  Court  erred  in  denying  the  motion  of  the  defend- 
ant for  an  order  for  the  entry  of  a  Judgment  of  Acquittal 
upon  the  third  count  of  the  indictment  made  at  the  close 
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of  all  the  evidence  upon  the  ground  that  the  evidence  was 
insufficient  to  sustain  a  conviction  (tr  LSI). 

10.  The  Court  erred  in  excludinj^  the  evidence  con- 
tained in  dffers  of  proof  1,  2,  3  and  5,  all  made  while  the 
witness  Paul  W.  Smith  was  on  the  stand,  relating  to  the 
circumstances  under  which  the  applications  for  liquor 
licenses  were  considered  hy  the  Montana  Liquor  Control 
Board,  these  offers  of  proof  being  set  forth  in  the  appen- 
dix to  this  brief,  pages  55-57. 

11.  The  Court  erred  in  admitting  Government's  exhibit 

number  five,  an  alien  registration  form,  a  photostatic  copy 

of  which  appears  at  page  96-98  of  the  transcript  to  which 

objection  was  made  as  follows: 

"the  same  is  incompetent  as  evidence  to  prove  that 
the  defendant  is  not  a  citizen  and  upon  the  further 
ground  it  would  not  be  admissable  as  an  admission 
until  the  corpus  delicti  has  first  been  shown  by  com- 
petent evidence, 

The  Court:   Objection  will  be  overruled,  the  exhibit 
will  be  admitted." 

12.  The  Court  erred  in  excluding  from  evidence  certain 
minutes  of  the  Stockmen's  Club,  a  corporation,  contained 
in  proposed  exhibits  10,  12,  17,  18,  set  forth  in  full  in  the 
appendix  hereto,  pages 

13.  The  Court  erred  in  refusing  to  give  defendant's 
offered  instruction  number  ten  (tr  204). 

14.  The  Court  erred  in  refusing  to  give  the  defendant's 
offered  instruction  number  eleven  (tr  205). 

15.  The  Court  erred  in  refusing  to  give  the  defendant's 
offered  instruction  number  twelve  (tr  205). 

16.  The  Court  erred  in  refusing  to  give  the  defendant's 
offered  instruction  number  thirteen   (tr  205). 
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17.  The  Court  erred  in  refusing  to  give  the  defendant's 
offered  instruction  numher  fourteen  (tr  206). 

18.  The  Court  erred  in  refusing  to  give  the  defendant's 
offered  instruction  number  sixteen  (tr  207). 

19.  The  Court  erred  in  refusing  to  give  the  defendant's 
offered  instruction  number  twenty-one  (tr  208). 

20.  The  Court  erred  in  refusing  to  give  the  defendant's 
offered  instruction  number  twenty-three  (tr  209). 

21.  The  Court  erred  in  refusing  to  give  the  defendant's 
offered  instruction  number  twenty-four  (tr  210). 

22.  The  Court  erred  in  refusing  to  give  the  defendant's 
offered  instruction  number  twenty-five  (tr  210). 

23.  The  Court  erred  in  refusing  to  give  the  defendant's 
offered  instruction  number  twenty-six  (tr  210). 

24.  The  Court  erred  in  its  oral  charge  to  the  jury 
defining  the  word  "knowingly"  (tr  222)  to  which  objec- 
tion was  made  before  the  jury  retired  (tr  242). 

25.  The  Court  erred  in  its  oral  charge  to  the  jury  in 
defining  the  word  "falsely"  (tr  223)  to  which  objection 
was  made  before  the  jury  retired  (tr  243). 

26.  The  Court  erred  in  its  oral  charge  that  the  direct 
evidence  of  one  witness  entitled  the  full  credit  was  suffi- 
cient for  proof  of  any  fact  embodied  in  the  case  (tr  225) 
to  which  objection  was  made  before  the  jury  retired  (tr 
244). 

27.  The  Court  erred  in  its  oral  charge  to  the  jury  in 
stating  that  the  defendant  having  been  born  in  Canada  was 
an  alien  (tr  239)  to  which  objection  was  made  before  the 
jury  retired  (tr  245). 

28.  The  Court  erred  in  its  oral  charge  to  the  jury  in 
stating  that  the  defendant  knew  that  in  order  to  do  busi- 
ness he  applied  for  a  liquor  license  himself  and  was  to 
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hold  it  for  two  years  until  the  chil)  became  quah'fied  ftr 
238)  to  which  ol)jection  was  made  before  the  jury  retired 
(tr  244-5). 

29.  Tlic  Court  erred  in  overruling-  the  exceptions  made 
to  the  remarks  of  the  Court  durino^  the  course  of  the  argu- 
ment of  the  case  to  tlie  jury  (tr  211-2). 

All  of  the  fores^'oing  specifications  of  error  were  incor- 
porated in  the  statement  of  points  filed  in  the  District 
Court  (tr  247)  and  adopted  in  this  Court  (tr  255). 

ARGUMENT 

THE  INDICTMENT  FAILS  TO  CHARGE 

A  PUBLIC  OFFENSE 

Specification  of  Error  No.  1 

The  Court  erred  in  denying  the  motion  for  the  dis- 
missal of  the  first  count  of  the  indictment  upon  the 
ground  that  it  fails  to  charge  an  offense  against  the 
laws  of  the  United  States  (tr  29). 

Specification  of  Error  No.  2 

The  Court  erred  in  denying  the  motion  for  the  dis- 
missal of  the  second  count  of  the  indictment  upon  the 
ground  that  it  fails  to  charge  an  offense  against  the 
laws  of  the  United  States  (tr  29). 

Specification  of  Error  No.  3 

The  Court  erred  in  denying  the  motion  for  the  dis- 
missal of  the  third  count  of  the  indictment  upon  the 
ground  that  it  fails  to  charge  an  offense  against  the 
laws  of  the  United  States  (tr  29). 

The  sufficiency  of  the  Indictment  was  raised  in  the 
lower  court  by  motion  to  dismiss  (tr  8)  which  was  by  the 
court  denied  (tr  29). 

The  first  count  of  the  indictment  reads  as  follows: 

"On  or  about  June  27,  1946,  at  Helena,  in  the  District 
of  Montana,  and  within  the  jurisdiction  of  this  Court, 
the  above  named  defendant,  Louis  Raphael  De  Pratu, 
did  knowingly,  falsely  and  feloniously  represent  himself 
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to  be  a  citizen  of  the  United  States  without  having  been 
naturaHzed  or  admitted  to  citizenship,  and  without 
otherwise  being-  a  citizen  of  the  United  States,  in  that 
the  said  defendant,  in  an  appHcation  for  a  retail  hquor 
Hcense  under  the  laws  of  the  State  of  Montana  filed  by 
him  with  the  Montana  Liquor  Control  Board,  did  state 
as  follows: 

"Are  you  a  citizen  of  the  United  States?  A.  Yes," 
whereas  in  truth  and  in  fact  the  said  defendant  was  not 
then  and  never  has  been  a  citizen  of  the  United  States, 
which  he,  the  said  defendant,  well  knew."  (tr  2) 

The  second  count  is  identical  with  the  first  save  for  the 
date  of  the  offense  which  is  alleged  to  be  January  15,  1946 
(tr3). 

The  third  count  of  the  indictment  is  as  follows: 

"On  or  about  September  11,  1946,  at  Sweetgrass,  in 
the  District  of  Montana,  and  within  the  jurisdiction  of 
this  Court,  the  above  named  defendant,  Louis  Raphael 
De  Pratu,  did  knowingly,  falsely  and  feloniously  repre- 
sent himself  to  be  a  citizen  of  the  United  States  without 
having  been  naturalized  or  admitted  to  citizenship,  and 
without  otherwise  being  a  citizen  of  the  United  States, 
in  that  the  said  defendant,  before  a  board  of  special 
inquiry  of  the  Immigration  and  Naturalization  Service 
of  the  United  States,  having  been  first  duly  sworn  as 
a  witness  did  wilfully  and  knowingly  testify  in  part  as 
follows : 

"Q.  Of  what  country  are  you  now  a  citizen?  A. 
United  States  ...  I  acquired  United  States  citizenship 
through  my  father  wdio  naturalized  in  the  United  States 
while  I  was  a  minor,"  whereas  in  truth  and  in  fact,  the 
defendant  was  not  then  and  never  had  been  a  citizen  of 
the  United  States,  as  he,  the  said  defendant  then  well 
knew."  (tr  3) 

It  is  our  contention  that  the  indictment  is  fatally  defec- 
tive for  the  reason  that  in  each  count  the  fraudulent  pur- 
pose for  which  the  defendant  is  alleged  to  have  made  a 
false  representation  of  citizenship  is  not  set  forth  and  it 
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is  not  allcc^cd,  nor  is  it  shown,  that  the  one  to  whom  the 
representations  were  made  liad  a  right  to  inquire  into  or 
an  adequate  reason  for  ascertaining^  the  defendant's  citi- 
zenship. 

Section  746  (a)  (18)  Title  8,  U.  S.  Code,  under  which 
the  indictment  was  drawn  provides: 

"(a)  It  is  hereby  made  a  felony  for  any  alien  or 
other  person,  whether  an  a])plicant  for  naturalization  or 
citizenship,  or  otherwise,  and  whether  an  employee  of 
the  Government  of  the  United  States  or  not — " 

*'(18)  Knowin|2:ly  to  falsely  represent  himself  to  be 
a  citizen  of  the  United  States  without  havin^^  been 
naturalized  or  admitted  to  citizenship,  or  without  other- 
wise being  a  citizen  of  the  United  States." 

In  United  States  v.  Achtner  (CCA2)  144  F.  (2d)  49, 
the  court  discusses  the  history  of  this  statute,  stating: 
(p.  50) 

"The  statute.  8  U.  S.  C.  A.,  Sec.  746  (a)  sets  out  in 
thirty-four  numbered  subdivisions  at  least  that  number 
of  separate  offenses  related  in  some  way  to  naturaliza- 
tion proceedings,  citizenship  status,  and  the  control  of 
aliens  in  this  country.  It  represents  for  the  most  part  a 
codification  in  one  place  in  the  Nationality  Act  of  1940 
of  offenses  formerly  scattered  in  various  places.  Sub- 
division (18),  with  which  we  are  immediately  concerned, 
makes  it  a  felony  for  any  alien  'knowingly  to  falsely 
represent  himself  to  be  a  citizen  of  the  United  States 
without  having  been  naturalized  or  admitted  to  citizen- 
ship, or  without  otherwise  being  a  citizen  of  the  United 
States.'  This  subdivision  is  a  substantial  re-enactment 
of  the  repealed  18  U.  S.  C.  A.  Sec.  141,  originally  passed 
in  1870,  wdiich,  under  the  heading,  'Falsely  claiming 
citizenship,'  made  liable  to  fine  and  imprisonment  of 
person  who  'for  any  fraudulent  purpose  whatever,  shall 
falsely  represent  himself  to  be  a  citizen  of  the  United 
States  without  having  been  duly  admitted  to  citizenship.' 
Thus,  the  only  pertinent  difference  between  the  defini- 
tions of  the  two  sections  is  that  the  present  statute  has 
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substituted  the  words  'knowingly  to  falsely  represent' 
in  the  place  of  the  prior  representation  'for  any  fraudu- 
lent purpose  whatever.'  " 

The  Court  stated:  (p.  52) 

"But  we  agree  with  the  District  Court  that  the  repre- 
sentation of  citizenship  must  still  be  made  to  a  person 
having  some  right  to  inquire  or  adequate  reason  for 
ascertaining  a  defendant's  citizenship;  it  is  not  to  be 
assumed  that  so  severe  a  penalty  is  intended  for  words 
spoken  as  a  mere  boast  or  jest  or  to  stop  the  prying  of 
some  busybody,  and  the  use  of  the  words  'knowingly' 
and  'falsely'  implies  otherwise.  Thus,  it  is  said  that  the 
word  'falsely,'  particular^  in  a  criminal  statute,  suggests 
something  more  than  a  mere  untruth  and  includes  'per- 
fidiously' or  'treacherously,'  Dombroski  v.  Metropolitan 
Life  Ins.  Co.,  126  NJL  545,  19  A.  2d.  678,  680,  20  A. 
2d.  441 ;  35  C.  J.  S.,  Falsely,  pp.  626,  627,  or  'with  intent 
to  defraud,'  as  has  been  held  with  respect  to  the  counter- 
feiting laws.  United  States  v.  Otey,  C,  C.  Ore.,  31  F.  68 
United  States  v.  King.  C.  C.  Ohio,  Fed.  Cas.  No.  15,535 
United  States  v.  Moore,  D.  C.  N.  D.  N.  Y.,  60  F.  738 
United  States  v.  Glasener,  D.  C.  S.  D.  Cal,  81  F.  566 
Kaye  v.  United  States,  7  Cir.,  177  F.  147,  151;  Dreyer 
V.  McCormack  Real  Estate  Co.,  164  App.  Div.  41,  149 
N.  Y.  S.  322,  a  construction  particularly  applicable  here 
where  the  required  lack  of  truth  of  the  representation 
is  set  forth  in  other  express  language  of  the  statute." 

It  is  the  appellants  contention  that  the  representation  of 
citizenship  must  be  made  for  a  fraudulent  purpose;  that 
as  the  court  said  in  the  Achtner  case,  supra,  "words  spoken 
as  a  mere  boast  or  jest  or  to  stop  the  prying  of  some  busy- 
body" would  not  constitute  a  crime. 

In  other  words  the  representation  to  be  fraudulent  must 

be  of  a  material  fact.  Thus,  in  United  States  v.  Rayniond 

(D.  C.  Wash.)  37  F.  Supp.,  957,  958,  Judge  Schwellen- 

bach  stated: 

"The  rule  is  universally  recognized  that  for  a  repre- 
sentation to  be  fraudulent  it  must  be  made  concerning 
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a  material  fact  witli  kn()wlcd,<4e  of  its  falsity  and  with 
intent  to  deceive.  ..." 

The  decisions  under  Section  746  (IcS)  Title  8  hold  that 
while  the  statute  if  literally  read  would  subject  the  accused 
to  punishment  for  makini^  a  false  representation  as  to 
citizenship  regardless  of  the  circumstances,  it  must  he  con- 
strued to  include  fraud  as  an  essential  element. 

United  Staies  zk  Roiuhcrc)  (CCA  2) 
150  F.  (2d)  116 

United  States  i'.  Tandaric  (CCA  7) 
152  F.   (2d)  3 

Therefore,  we  contend  that  since  a  fraudulent  purpose 
is  an  essential  element  of  the  crime,  it  must  be  alleged  in 
the  indictment. 

Since  the  trial   of  this  case.   United   States   v.   Weber 

(D.  C.  III.)  71  Fed.  Supp.,  88,  has  been  reported,  squarely 

supporting  our  contention.  The  Court  said:  (pp.  90-91) 

"The  question  before  me  in  the  present  case  is  wheth- 
er an  indictment  which  fails  to  charge  an  element  of  a 
statutory  crime  is  sufficient,  when  such  element  is  not 
actually  contained  in  the  statute  but  rather  is  interpreted 
into  it,  as  was  done  by  the  Circuit  Court  of  Appeals  for 
the  Seventh  and  Second  Circuits  of  the  Tandaric  and 
Achtner  cases.  .  .  . 

All  ingredients  which  enter  into  the  offense,  whether 
set  down  in  the  statute  in  terms  or  inter/veted  into  it, 
must  be  stated ^  .  .  . 

In  United  States  v.  Carll,  105  U.  S.  611,  26  L.  Ed.  1135, 

the  Supreme  Court  said: 

"In  an  indictment  upon  a  statute,  it  is  not  sufficient 
to  set  forth  the  offense  in  the  words  of  the  statute, 
unless  these  words  of  themselves  fully,  directly  and  ex- 
pressly, without  any  uncertaint>-  or  ambiguity,  set  forth 
all  of  the  elements  necessary  to  constitute  the  offense 
intended  to  be  punished;  .  .  . 
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.  ,  .  The  indictment  in  the  present  case  charges  that 
defendant,  who  was  not  a  citizen  of  the  United  States, 
falsely  represented  himself  to  the  i\ndrews  Company, 
and  to  its  officials,  as  being  a  citizen.  These  facts  might 
all  be  admitted  to  be  true,  and  yet  the  defendant  have 
been  innocent  of  the  crime  with  which  he  is  charged.  He 
might  have  made  the  representation  to  a  person  v/ho  had 
no  right  to  inquire  into,  or  an  adequate  reason  for  ascer- 
taining, the  defendant's  citizenship,  or,  as  the  court  said 
in  the  Achtner  case,  to  stop  the  prying  of  some  busy- 
body. Under  none  of  these  conditions  would  the  defend- 
ant have  been  guilty  of  the  crime  with  which  he  is 
charged.  There  is  no  distinct  or  specific  allegation  in 
the  indictment  advising  defendant  of  the  fraudulent 
purpose  for  which  he  is  accused  of  having  made  the 
false  representation  as  to  his  citizenship.  Defendant  is 
entitled  to  have  all  of  these  facts  sufficiently  set  forth 
in  order  that  he  may  prepare  his  defense ;  and  they  must 
be  sufficiently  definite  to  be  pleaded  in  bar  of  a  subse- 
quent prosecution.  I  do  not  believe  that  the  indictment 
meets  these  requirements." 

THE  :\IOTION  FOR  THE  ENTRY  OF  A  JUDGMENT 

OF  ACQUITTAL  SHOULD  HAVE  BEEN  GRANTED 

Specifications  of  Error  No.  4  to  9,  inclusive. 

The  Court  erred  in  denying  the  motion  of  the  defendant 
for  an  order  for  the  entry  of  a  Judgment  of  Acquittal 
made  at  the  conclusion  of  the  Government's  case  and 
renewed  at  the  close  of  all  the  evidence  upon  the  ground 
that  the  evidence  was  insufficient  to  sustain  a  conviction 
(tr  140).  (tr  181). 

The  defendant  appropriately  moved  for  a  judgment  of 
acquittal  as  to  each  count  of  the  indictment  at  the  close  of 
the  Government's  case  (tr  140)  and  at  the  close  of  all  the 
evidence  (tr  181),  but  the  motions  were  denied. 

While  evidence  was  offered  on  the  part  of  the  defendant 
the  only  facts  developed  with  respect  to  the  citizenship  status 
of  the  defendant  were  those  presented  in  the  Government's 
case. 
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Tlic  (k-t\'iKl.'inl  contciKls  thai  tlic  Government  failed  to 
show  that  the  defendant  had  not  been  naturahzed  or  otlier- 
wi'se  admitted  to  citizenship  beyond  a  reasonable  doubt,  and 
that  accordingly  there  was  a  failure  of  proof  of  an  essen- 
tial element  of  the  crime  charij;ed  in  each  count  of  the 
indictment.  Accordinj^ly  each  of  the  Specifications  of 
Error  Nos.  4  to  9  inclusive  raise  the  same  legal  question. 
T\\\i  EVIDENCE  IS  INSUFFICIENT  TO  SUSTAIN 
A  JUDGMENT  OF  CONVICTION 

To  sustain  the  allegations  of  the  indictment,  the  Govern- 
ment offered  in  evidence  two  applications  for  retail  liquor 
licenses  filed  with  the  Montana  Liquor  Control  Board, 
signed  by  the  defendant  De  Pratu.  Plaintiff's  exhibit  one 
is  dated  June  27,  1946  (tr  75).  Plaintiff's  exhibit  two  is 
dated  January  15,  1946  (tr  77).  Photostatic  copies  ap- 
])eared  in  the  transcri])t.  11ie  applications  each  contain  the 
following  representation  relied  upon  by  the  Government: 
"(4)     Are  you  a  citizen  of  the  United  States:   YES 

(tr  75)." 

Ccnmt  one  of  the  indictment  is  based  on  Exhibit  one. 
Count  two  of  the  indictment  is  based  on  Exhibit  two.  The 
third  count  is  based  on  the  following  facts. 

Arthur  Matson,  an  Immigrant  Inspector  (tr  106),  testi- 
fied that  on  September  11,  1946  (tr  125),  he  conducted  a 
hearing  at  Sweet  Grass,  Montana,  at  which  the  defendant 
testified.  Pursuant  to  interrogation  by  the  court  he  said: 

"The  Court :    I  don't  care  what  you  usually  say,  what 
did  you  say  to  that  man? 

A.    Of  what  country  are  you  now  a  citizen. 

The  Court:    What  did  he  say? 

A.   He  said  of  the  United  States."  (tr  129) 

On  cross  examination  he  testified: 
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"Q.  Did  you  ask  him  how  he  acquired  United  States 
citizenship.   A.  Yes. 

Q.   What  answer  did  he  give  you? 

A.  He  said  someone  had  told  him  he  had  acquired  it 
because  he  came  to  the  United  States  when  a  young 
fellow,  that's  about  the  way. 

Q.  So,  are  you  now  satisfied  that  in  answer  to  the 
question  'How  did  you  acquire  United  States  citizenship' 
that  the  defendant  answered,  'I  didn't,  they  told  me  I 
was  under  age  and  that  I  was  a  citizen?' 

A.     Well,  that's  correct."  (tr  131-132) 

As  evidence  that  the  defendant  was  not  a  citizen,  an 

alien  registration  form  was  introduced  in  evidence  which 

had  been  signed  by  the  defendant  in  1940  (tr  97)  which 

states  that  the  defendant  w^as  born  on  October  21,  1878, 

at   Alexandera,    Ontario,    Canada;    that    he    entered    the 

United  States  on  August  15,  1896,  by  train  at  Sault  St. 

Marie,  Michigan;  had  lived  in  the  United  States  43  years 

and  expected  to  remain  permanently.  The  form  also  states : 

"I  am  a  citizen  or  subject  of  UNCERTAIN,  BUT 
LAST  OF  CANADA." 

A  certificate  of  non-existence  of  naturalization  record 

was  offered  in  record  which  recites: 

".  .  .  There  does  not  appear  therein  any  record  filed 
pursuant  to  the  foregoing  statutes  nor  any  record  what- 
soever evidencing  the  naturalization  of  one  Louis  Raph- 
ael De  Pratu  orLouis  Patrick  De  Pratu."  (tr  100) 

A  stipulation  was  also  offered  in  evidence  that  the  de- 
fendant had  on  February  8,  1936,  filed  an  application  for 
registry  as  an  alien  which  states: 

'T,  Louis  Raphael  De  Pratu,  Gillman,  Montana,  an 
alien,  believing  that  there  is  no  record  showing  that  I 
am  now  a  lawful  permanent  resident  of  the  United 
States,  hereby  request  that  under  the  provisions  of  the 
Act  of  Congress  approved  March  2,  1929,  a  record  of 
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registry  of  mv  arrival  in  the  United  States  be  made." 
(tr  102) 

It  was  also  stipulated,  however,   in  connection   with   this 

application  for  registry  as  follows: 

"That  on  April  15,  1937,  the  defendant  was  advised 
by  the  United  States  Department  of  Labor  Immigration 
and  Naturalization  service  that  the  central  office  in 
Washington  had  cancelled  the  application  for  registry 
filed  by  Louis  Raphael  De  Pratu  on  February  10,  1936, 
and  retiu-ned  him  the  registry  fee  submitted  with  his 
application.  The  central  office  further  advised  that  this 
action  was  taken  for  the  reason  that  registry  in  the  case 
was  unnecessary  since  it  appeared  that  De  Pratu  entered 
the  United  States  prior  to  June  30,  1906."  (tr  102) 

An  official  of  the  Immigration  and  Naturalization  Serv- 
ice whose  territorial  jurisdiction  included  Montana,  Idaho, 
a  part  of  Washington  and  Oregon  (tr  100),  testified  that 
the  records  in  his  office  did  not  disclose  a  record  of  the 
defendant's  naturalization  (tr  104).  On  cross  examination 
he  testified: 

"O.  You  state  you  have  no  record  of  a]:)plication  for 
naturalization  made  by  Mr.  De  Pratu.  Isn't  it  true  that 
if  a  child  is  automatically  made  a  citizen  of  the  United 
States  by  reason  of  the  naturalization  of  his  parent,  you 
would  have  no  record  of  it? 

A.    Not  necessarily. 

Q.  You  would  have  if  they  applied  for  a  derivative 
certificate?    A.  That's  right. 

Q.    But  otherwise  you  would  not  have? 

A.    That's  right.  (86) 

O.  Mr.  Nooney,  do  you  know  whether  or  not  that  is 
true  of  every  immigration  and  naturalization  office  with 
respect  to  the  records  of  children? 

A.    Yes,  sir,  that  is  correct."  (tr  104-105) 
It  is  our  contention  that  this  evidence  is  wholly  insuf- 
ficient to  establish  that  fact  that  the  defendant  was  an 
alien. 
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ALIENAGE  WAS  NOT  SHOWN  BEYOND  A 
REASONABLE  DOUBT 

An  analysis  of  the  evidence  fails  to  show  that  defendant 
was  not  a  citizen  of  the  United  States,  as  charged. 

Counts  one  and  two  of  the  indictment  charge  the  de- 
fendant with  falsely  representing  himself  to  be  a  citizen  in 
general  terms — no  particulars  are  given.  Count  three, 
however,  sets  forth  in  what  way  defendant  claimed  citizen- 
ship, and  alleges  that  such  a  claim  was  false.  The  language 
of  the  third  count  with  respect  to  the  claim  of  citizenship 
is  as  follows: 

"The  above  named  defendant  ....  did  wilfully  and 
knowingly  testify  in  part  as  follows :  'Q.  Of  what 
country  are  you  now  a  citizen?  A.  United  States  .  .  . 
I  acquired  United  States  citizenship  through  my  father 
who  was  naturalized  in  the  United  States  while  I  was 
a  minor,'  whereas  in  truth  and  in  fact,  the  defendant 
was  not  then  and  never  had  been  a  citizen  of  the  United 
States,  as  he  the  said  defendant  then  well  knew,"  (tr 
3-4) 

This  raises  the  question  as  to  whether  defendant's  father 
was  a  citizen  of  the  United  States.  Count  three  states  that 
that  was  defendant's  claim  to  citizenship.  Count  three 
therefor  is  the  important  count  in  the  indictment.  If  the 
proof  is  insufficient  on  that  count,  then  it  is  insufficient 
as  to  the  other  two  counts. 

It  should  first  be  noted  that  no  where  in  the  record  is 
there  any  evidence  of  the  citizenship,  or  lack  of  citizenship 
of  defendant's  father.  The  father's  name  was  not  men- 
tioned at  any  time.  Count  three  charges  that  defendant 
made  a  claim  to  citizenship  through  his  father  and  the  wit- 
ness Matson  testified  that  defendant  made  such  a  state- 
ment, (tr  115,  131)  But  there  is  nothing  in  the  record  to 
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show  such  a  .statement  was  nntriie.  llie  recr)rfl  is  entirely 
silent. 

There  being  no  proof  as  to  the  non-citizenshij)  of  de- 
fendant's father,  d(j»es  the  (jther  jjroof  submitted  sustain 
the  charge? 

Exhibit  6  is  a  certificate  of  non-existence  of  naturali- 
zation record  of  Louis  Raphael  De  Pratu.  (tr  99-100)  The 
testinion}'  of  the  witness  Nooney  (tr  103-104)  is  that  the 
Spokane  office  of  the  Immigration  and  Naturalization 
Service  did  not  show  a  record  of  the  naturalization  of  de- 
fendant. This  evidence  establishes  one  thing  only — that 
there  is  no  record  of  defendant's  naturalization.  It  could 
l)e  held  from  this  evidence  that  defendant  was  not  natural- 
ized, through  his  own  naturalization.  But  this  evidence 
proves  nothing  further.  However,  that  is  not  the  false 
claim  of  citizenship  charged  against  defendant.  According 
to  the  testimony  of  the  witness  Matson,  defendant  claimed 
citizenship,  not  through  his  own  naturalization,  but  by 
reason  of  the  naturalization  of  his  father. 

If  defendant  became  a  citizen  through  the  naturalization 
of  his  father  there  would  be  no  record  of  defendant's  citi- 
zenship in  the  Immigration  and  Naturalization  Service. 
(See  cross  examination  of  witness  Nooney  set  forth 
above.) 

Exhibit  6  is  therefore  no  proof  whatever  as  to  the  fal- 
sity of  the  charge  against  defendant. 

Exhibit  5  is  the  Alien  Registration  form  of  Louis  Raph- 
ael De  Pratu.  (tr  96-98)  It  establishes  that  defendant  was 
born  in  Canada  on  October  21,  1878;  that  he  came  to  the 
United  States  on  August  15,  1896,  had  lived  in  the  United 
States  for  forty-three  years,  and  expected  to  remain  per- 
manentlv.  This  form  was  executed  in  1940.  As  to  citizen- 
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ship,  it  shows  that  defendant  states,  in  answer  to  the 
question  as  to  the  country  of  his  citizenship,  "Uncertain, 
but  last  of  Canada." 

Is  this  exhibit  evidence  of  non-citizenship  of  defendant  ? 
It  merely  shows  that  defendant  was  born  in  Canada,  that 
he  came  to  this  country  when  seventeen  years  of  age  and 
has  resided  continuously  in  United  States  since  that  time, 
and  that  he  was  uncertain  of  his  citizenship.  The  exhibit 
certainly  does  not  prove  he  is  not  a  citizen. 

The  Alien  Registration  Law  required  all  aliens  to  regis- 
ter, and  provided  a  penalty  for  failure  to  register.  54  Stat. 
675,  U.  S.  C.  Title  8,  Sec.  457.  No  penalty  was  provided 
if  a  citizen  did  register,  or  if  a  person  registered  who  was 
uncertain  as  to  his  citizenship.  If  defendant  was  uncertain 
of  his  citizenship  at  that  time,  he  did  the  prudent  thing — 
he  registered. 

There  evidently  was  a  doubt  in  the  mind  of  defendant  in 
1940  as  to  his  citizenship  as  disclosed  by  exhibit  5.  But 
that  doubt  might  have  been  removed  before  1946,  the  date 
of  the  acts  alleged  in  the  indictment.  It  is  not  unusual  for 
people  to  be  doubtful  as  to  their  citizenship.  And  particu- 
larly is  this  true  of  children,  born  of  aliens  or  born  of 
citizens,  or  whose  parents  were  naturalized  after  the 
child's  birth. 

Does  exhibit  5  prove  that  defendant  was  not  a  citizen? 
Does  it  prove  that  defendant's  father  was  not  a  citizen? 
We  cannot  see  how  it  proves  either  one  of  these  points.  It 
can  be.  and  is  contended  by  defendant,  that  exhibit  5  shows 
that  he  could  be  a  citizen.  This  is  discussed  later  in  this 
brief. 
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'I'liis  leaves  only  the  application  for  certificate  of  regis- 
try, (tr  102)  The  record  shows  that  it  was  stii)ulated  that 
on  1^'ebruary  8,  1936,  defendant  filed  an  application  for 
certificate  of  re.^istry  under  the  Act  of  March  2,  1929, 
and  that  on  April  15,  1937,  the  application  was  cancelled 
since  it  appeared  that  defendant  entered  the  United  States 
l)rior  to  June  30,  1906. 

The  Act  of  June  29,  1906,  54  Stat.  1152,  U.  S.  C.  Title 
8,  Sec.  729,  ])rovides  that  a  certificate  of  arrival  shall  he 
issued  to  each  ])erson,  not  a  citizen,  who  enters  the  United 
States  after  the  date  of  the  Act.  It  further  provides  that 
no  certificate  of  arrival  is  necessary  for  a  person  enterinj^^ 
prior  to  June  29,  1906. 

The  Act  of  March  2,  1929,  45  Stat.  1512,  1513  (now 
found  as  amended  in  U.  S.  C.  Title  8,  Sec.  728)  provides 
that  if  no  record  of  arrival  of  an  alien  (who  arrived  after 
June  29,,  1906)  can  l)e  found,  an  application  for  ret^^istry 
might  be  made,  and  a  certificate  of  registry  issued,  upon 
compliance  with  that  Iaw^ 

Defendant  was,  therefore,  in  the  year  1936,  attempting 
to  have  a  record  made  of  his  arrival  into  this  country. 
But  since  it  was  found  that  he  had  entered  prior  to  June 
30,  1906,  the  application  was  cancelled. 

Does  this  show  that  defendant  or  his  father  were  not 
citizens?  Four  years  later,  in  his  Alien  Registration  Form 
(Exhibit  5),  defendant  stated  that  he  was  uncertain  as  to 
his  citizenship.  Perhaps  this  uncertainty  existed  in  1936, 
and  defendant  was  attempting  to  clear  it  up.  Then  too, 
defendant  might  have  been  attempting  to  secure  a  record 
of  his  entry  in  order  to  apply  for  a  certificate  of  derivative 
citizenship.  The  form  used  in  applying  for  a  certificate  of 
registrv  is  the  same  whether  the  applicant  is  an  alien,  or  a 


derivative  citizen  desiring  a  derivative  certificate.  It  is 
difficult  to  see  how  this  can  be  considered  proof  that  de- 
fendant was  not  a  citizen  in  1946. 

We  have  considered  all  of  the  evidence  and  proof  sub- 
mitted by  plaintiff  to  show  that  defendant  was  not  a 
citizen  in  1946.  We  respectfully  submit  that  there  is  noth- 
ing in  the  record  to  show  that  defendant  was  an  alien  in 
1946.  And  particularly  is  there  nothing  in  the  record  to 
show  that  he  was  not  a  citizen  b}^  reason  of  his  father's 
naturalization — and  that  is  the  charge  against  him. 

DERIVATIVE  CITIZENSHIP  IS  POSSIBLE 

It  is  the  contention  of  defendant  that  the  proof  submit- 
ted against  him,  not  only  does  not  prove  he  is  alien,  but  is 
consistent  with  his  statement  set  out  in  count  three  that  he 
is  a  citizen  by  reason  of  his  father's  naturalization — deriv- 
ative citizenship. 

It  is  unnecessary  to  again  set  out  the  evidence  produced 
against  defendant,  and  which  has  heretofore  been  analyzed. 
As  is  hereinafter  pointed  out,  the  Court  laid  more  stress 
on  Exhibit  5,  to  show  alienage,  than  any  other  part  of  the 
evidence. 

Exhibit  5  is  the  Alien  Registration  Form  (tr  96-98).  It 
shows  that  defendant  came  to  the  United  States  from 
Canada  on  August  15,  1896,  and  when  he  was  seventeen 
years  of  age.  (He  was  born  in  Canada,  October  21,  1878.) 
It  further  shows  that  he  has  resided  continuously  in  the 
United  States  since  that  time. 

In  view  of  these  uncontradicted  facts,  could  defendant 
have  acquired  citizenship  through  the  naturalization  of  his 
father?  It  is  plain  that  he  could.  The  law  in  effect  at  the 
time  of  defendant's  entry  and  at  the  time  he  reached  the 
age  of  twenty-one  years  was  as  follows : 


—25— 

*'Thc  cliildrcn  of  persons  wlio  have  been  naturalized 
under  any  law  of  the  United  States,  or  who,  ])revious 
to  the  i)assin|L,''  of  any  law  on  that  subject,  by  the  Govern- 
ment of  the  United  States,  may  have  become  citizens  of 
any  one  of  the  States,  under  the  laws  thereof,  beinc^  under 
the  age  of  twenty-one  years  at  the  time  of  the  naturaliz- 
ation of  their  parents,  shall,  if  dwelling  in  the  United 
States,  be  considered  as  citizens  thereof;  and  the  child- 
ren of  persons,  who  now  are,  or  have  been,  citizens  of 
the  United  States,  shall,  though  born  out  of  the  limits 
and  jurisdiction  of  the  United  States,  be  considered  as 
citizens  thereof."  Act  of  April  14,  1802,  Revised  Stat- 
utes Sec.  2172. 

"All  children  out  of  the  limits  and  jurisdiction  of  the 
United  States,  whose  fathers  may  be  at  the  time  of  their 
birth  citizens  of  the  United  States,  are  declared  to  be  cit- 
izens of  the  United  States;  but  the  right  of  citizenship 
shall  not  descend  to  children  whose  fathers  never  resided 
in  the  United  States.  ..."  Act  of  April  14,  1802,  Rev. 
Statutes  Sec.  1993. 

In  construing  Section  2172,  the  Supreme  Court  held 
that  it  operated  prospectively.  See  Boyd  v.  Nebraska  ex. 
rel.  Thayer,  143  U.  S.  135,  12  Sup.  Ct.  Rep.  375,  36  L. 
Ed.  103. 

From  these  statutes,  the  defendant  could  have  acquired 
citizenship  from  his  father,  in  one  of  two  ways,  namely : 

1.  If  defendant's  father  had  been  naturalized  as  a 
citizen  of  the  United  States  prior  to  the  birth  of 
defendant,  defendant  would  have  been  a  citizen  of 
the  United  States  at  birth,  even  though  born  in 
Canada.  In  other  words,  naturalization  of  defend- 
ant's father  would  have  conferred  citizenship  upon 
defendant. 

2.  If  defendant's  father  had  been  naturalized  in  the 
United  States  during  the  minority  of  defendant, 
defendant  would  have  become  a  citizen  of  the  United 
States — a  derivative  citizen.  Particularly  would  this 
be  true  since  the  evidence  establishes  that  defendant 
entered  the  United  States  while  onlv  seventeen  vears 


—26— 

of  age,  and  has  resided  continuously  in  the  United 
States  since  that  time.  (Exhibit  5 — tr  96-98) 

Section  2172  has  been  amended  by  the  Nationahty  Act 
of  1940.  54  Stat.  1145,  U.  S.  C.  Title  8,  Sec.  714.  It  now 
provides  that  derivative  citizenship  is  acquired  only  if  the 
child  has  been  lawfully  admitted  to  the  United  States  for 
permanent  entry.  But  this  has  no  application,  as  it  was 
not  in  effect  at  the  time  defendant  entered  the  United 
States  nor  when  he  arrived  at  his  majority. 

54  Stat.  1150,  U.  S.  C.  Title  8,  Sec.  739,  provides  for 
the  issuance  of  a  certificate  of  derivative  citizenship  to 
those  who  have  derived  citizenship  through  the  naturaliza- 
tion of  a  parent.  This  section  does  not  confer  citizenship, 
but  makes  provision  for  tangible  evidence  of  citizenship. 
In  re  Tate,  DC  Pa.  1  F.  2d.  457 

The  application  of  defendant  for  a  certificate  of  registry 
was  used  as  evidence  against  him  (tr  102).  In  view  of  the 
amendment  to  Section  2172,  noted  above,  could  it  not  be 
properly  concluded  that  defendant  was  taking  the  first  step 
to  secure  a  certificate  of  derivative  citizenship,  by  having 
a  record  made  of  his  legal  entry?  We  submit  that  it  could. 

Since  there  is  no  evidence  in  the  record  to  show  the  non- 
citizenship  of  defendant's  father,  we  submit  that  the  evi- 
dence produced  at  the  trial  not  only  failed  to  prove  that 
defendant  was  not  a  derivative  citizen,  but  is  consistent 
with  the  fact  that  he  is  a  derivative  citizen. 

THE  PRESUMPTION  OF  INNOCENCE 
CONTROLS 

The  only  evidence  submitted  to  show  defendant's  lack 
of  citizenship  is  found  in  Exhibit  5 — Alien  Registration 
Form  (tr  96-98).  The  Court,  in  overruling  defendant's 
motion  for  verdict  of  acquittal  at  the  close  of  plaintiff's 
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case,  and  at  tlic  cIdsc  of  all  the  evidence,  stated  that  tin's 
exhibit  estal)hshc(l  defendant  to  he  a  citizen  of  Canada 
and  an  alien  to  the  United  States,  and  relied  upon  the 
presumption  that  a  thing  once  shown  to  exist  is  presumed 
to  continue  so  loni^  as  thin.e^s  of  that  nature  exist  (tr  138). 
In  instructini;-  the  jury  the  Court  made  practically  the 
same  statement  (tr  239).  In  other  words  the  Court  held 
that  the  defendant  having-  been  horn  in  Canada  was  a 
Canadian  citizen,  and  that  it  is  presumed  that  that  situa- 
tion continues  to  exist.  While  we  will  discuss  these  rulings 
and  instructions  of  the  Court  later  in  this  brief,  it  has 
l^een  deemed  ])roper  to  discuss  the  presumption  of  inno- 
cence under  this  portion  of  the  brief. 

It  is  elementary  that  defendant  cannot  be  presumed 
guilty  of  a  crime,  nor  can  he  be  found  guilty  by  guess- 
work. He  is  presumed  innocent  and  every  essential  element 
of  the  offense  must  be  ])roven.  The  non-citizenship  of  de- 
fendant is  an  essential  element  of  the  offense  with  which 
he  is  charged  and  must  be  proven  beyond  a  reasonable 
doubt. 

Duncan  v.  United  States  (CCA  9) 
68  F.  2d.  136 

Culotta  7'.  United  States  (CCA  8) 
113  F.  2d.  683 

Colt  V.  United  States  (CCA  5) 
158  F.  2d.  641 

Section  10602,  R.  C.  M.  1935,  provides: 

"A  presumtion  is  a  deduction  which  the  law  expressly 
directs  to  be  made  from  particular  facts." 

Section  10606,  R.  C.  M.  1935,  provides: 

"All  other  presumptions  are  satisfactory,  if  uncontra- 
dicted. They  are  denominated  disputable  presumptions, 
and  may  be  controverted  by  other  evidence.  The  follow- 
ing are  of  that  kind : 


—28— 

32.  That  a  thinj^  once  proved  to  exist  continues  as 
long  as  is  usual  with  things  of  that  nature." 

The  presumption  which   may   be   evidence   in   a   court 

action  will  not  overcome  the  presumption  of   innocence. 

Thus,  in  People  v.  Scott  (Cal.)  133  Pac.  496,  499: 

"if  it  were  a  civil  action,  that  the  presumption  of 
delivery  would  follow  from  the  fact  of  possession  of  the 
instrument,  this  cannot  be  indulged  in  opposition  of  the 
presumption  of  innocence,  where  a  material  element  of 
a  serious  criminal  charge  is  involved." 

In  State  v.  Wakefield   (Ore.)   228  Pac.   115,   121,  the 

court  said: 

"Section  799,  subd.  30,  Or.  L.,  is  as  follows: 

'That  a  man  and  woman  deporting"  themselves  as 
husband  and  wife  have  entered  into  a  lawful 
contract  of  marriage.' 

This  presumption  is  disputable,  and  is  overcome  in  a 
prosecution  for  adultery  by  the  stronger  presumption 
that  the  defendant  is  innocent." 

In  State  v.  Sanford   (N.  M.)  97  Pac.   (2d)  915,  921, 

the  court  said: 

'Tn  Encyclopedia  of  Evidence,  Vol.  9,  Presumptions, 
page  906,  it  is  said:  '8.  Presumption  of  Continuance. 
— A.  Generally. — The  general  statement  is  sometimes 
made  that  a  fact,  relation,  or  state  of  things  once  shown 
to  exist  is  presumed  to  continue  until  the  contrary  ap- 
pears. Such  a  proposition,  however,  is  not  true  without 
regard  to  the  fact  involved;  it  is  only  those  facts  or 
states  which  are  continuous  in  their  nature  that  are 
legally  presumed  to  continue.'  " 

The  court  then  cited  from  Carver  v.  United  States  160 

U.  S.  553,  40  L.  Ed.  532,  in  part  as  follows: 

"  'The  statements  of  Miller  made  at  the  later  inter- 
view, if  not  coming  within  the  category  of  dying  decla- 
rations, were  hearsay,  and  should  not  have  been  permit- 
ted to  go  to  the  jury.  It  was  incumbent  upon  the  state 
to  lay  the  foundation  for  their  admission  as  dying  decla- 
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rations.  Defendants  couUl  rely  upon  tlic  prcsumi)tion 
of  innocence,  and  deceased  then  believed  he  mic(ht  re- 
cover.* " 

The  Court  then  stated: 

"The  last  sentence  of  the  foregoing  quotation  su.2:gests 
a  consideration  of  the  rule  stated  by  Mr.  Lavvson  in  his 
work  on  the  Law  of  Presum])tive  Evidence  at  page  240, 
as  follows:  Tn  the  case  of  conflicting  presumptions  the 
presumption  of  the  continuance  of  things  is  weaker  than 
the  presumi)tion  of  innocence.' 

"An  examination  of  the  authorities  relating  to  the 
rule  that  the  existence  of  a  state  of  facts  or  condition 
once  proven  to  exist  continues,  is  ordinarily  invoked  in 
civil  cases  only.  In  our  opinion,  in  accordance  with  the 
view  expressed  by  Professor  Lawson,  and  also  by  Judge 
Blanchard  in  State  v.  Sadler,  the  so-called  presunijition 
should  be  sparingly  applied  in  a  case  where  the  life  or 
liberty  of  an  accused  is  at  stake." 

In  16  C.  J.  Sec.  1033,  page  542,  it  is  stated: 

"Some  courts  state  the  rule  broadly  to  be  that,  as 
between  conflicting  presumptions,  that  which  is  in  favor 
of  the  innocence  of  accused  prevails.  At  any  rate,  where 
two  equal  presumptions,  one  in  favor  of  guilt,  are  pre- 
sented, the  one  in  favor  of  innocence  is  to  be  preferred 
and  applied;  and  where  the  circumstances  and  lack  of 
proof  are  such  that  the  presumption  of  the  continuance 
of  a  fact  is  a  weak  one,  it  is  overcome  by  the  presump- 
tion of  innocence." 

In  Morrison  v.  California,  291  U.  S.  827,  78  L.  Ed. 

664,  670,  it  is  stated : 

"  Tt  is  not  within  the  province  of  a  legislature   to 
declare  an  individual  guilty  or  presumptively  guilty  of 
a  crime.'  " 
See  also:   Jones  on  Evidence,  4th  Ed.  Sec.  101,  p.  176. 

Dnnlop  V.  United  States, 

165  U.  S.  486,  503,  17  Sup.  Ct.  Rep.  375,  41  L. 
Ed.  799,  804 

Echvards  r.  United  States  (CCA  8), 
7  F.  2d.  357,  362 
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THE  CORPUS  DELICTI 

CANNOT  BE  ESTABLISHED  BY  THE 

ADMISSIONS  OF  THE  DEFENDANT 

In  Duncan  v.  United  States  (CCA  9),  68  F.  (2d)  136, 

142,   143,  certiorari  denied  54  Sup.   Ct.   780,  292  U.   S. 

646,  78  L.  Ed.  1497,  the  charge  was  falsely  representing- 

citizenship  under  Section  141  of  Title  18.  This  court  said: 

"Appellant  argues  that  all  these  proofs  as  to  appel- 
lant's Rumanian  birth  and  alien  citizenship  are  based  on 
statements  and  admissions  of  the  defendant,  and,  there- 
fore, have  no  higher  probative  value  than  the  statements 
and  admissions  by  the  appellant,  and  that  such  state- 
ments and  admissions  are  insufficient  to  prove  the 
corpus  delicti.  There  can  be  no  doubt  of  this  fundamental 
rule  relied  on  by  appellant." 

"With  reference  to  the  second  count,  the  charge  is 
that  the  appellant  falsely  represented  himself  to  be  a 
citizen  of  the  United  States  without  having  been  duly 
admitted  to  citizenship,  etc.,  in  violation  of  18  USCA 
Sec.  141.  In  order  to  establish  this  charge  it  is  not  only 
necessary  for  the  prosecution  to  show  that  the  appellant 
was  not  born  in  Camden,  N.  J.,  but  also  to  show  that 
he  was  not  a  citizen  of  the  United  States.  There  is  no 
evidence  to  establish  that  fact  other  than  the  admissions 
of  the  appellant  as  hereinbefore  stated.  These  were  in- 
sufficient to  prove  the  corpus  delicti." 

In  Gulotta  v.  United  States  (CCA  8),  113  F.  (2d)  683, 

where  the  charge  was  under  Section   141,  Title   18,  the 

court  said:  (685-686) 

"The  appellant's  second  contention  is  the  more  seri- 
ous. It  is  that  the  evidence  is  not  sufficient  to  support 
conviction.  He  relies  upon  the  long-estabished  rule  that 
'extra  judicial  confessions  or  admissions  are  not  suffi- 
cient to  authorize  a  conviction  of  crime,  unless  corrobo- 
rated by  independent  evidence  of  the  corpus  delicti.'  " 

"The  independent  evidence  need  not  be  of  itself  suffi- 
cient proof  of  guilt,  but  need  only  be  a  substantial 
showing  which  together  with  the  defendant's  confession 
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or  .'ulmissidii  cstahHslics  tlic  crime  l)cyonfl  a  rcasfmahlc 
doubt.  Grcg^.i;-  V.  United  States,  8  Cir.,  113  F.  2d.  687, 
decided  at  the  ])resent  term ;  Pearlman  v.  United  States, 
9  Cir.,  10  F.  2d.  460,  462.  But  tlie  rule  requires  some 
such  independent  evidence,  and  it  is  conceded  by  the 
Government  that  the  record  is  barren  of  all  such  ex- 
trinsic evidence  in  this  case,  unless  a  distinction  be  made 
between  confessions  and  admissions.  And  it  is  ar.£(ued 
that  such  a  distinction  should  be  made." 

"The  rule  that  to  warrant  conviction  of  a  crime  both 
confessions  and  admissions  must  be  corroborated  by 
some  independent  evidence  is  illustrated  in  cases  very 
similar  to  the  present." 

"In  the  absence  of  such  a  showino-  admissions  and 
confessions  are  received  in  evidence  with  the  caution  and 
under  the  necessity  of  independent  proof  of  the  corpus 
delicti,  however  alight  such  proof  may  be." 

In  United  States  v.  Isaacson  (CCA  2),  59  F.  (2d)  966, 

967,  968,  where  the  charge  was  a  violation  of  8  U.  S.  C. 

A.  414  (now  738-746  Title  8)  the  court  said: 

"The  ancient  rule  that  required  the  testimony  of  at 
least  two  witnesses  to  prove  the  crime  of  perjury  has, 
indeed,  been  relaxed.  Hashagen  v.  United  States  (C.  C. 
A.)  169  F.  396.  But  what  may  be  called  the  modern 
equivalent  of  this  requirement  still  obtains.  This  general 
rule  now  requires  the  oath  of  one  witness  to  be  sup- 
ported by  that  of  another  or  by  some  other  independent 
evidence  inconsistent  with  the  innocence  of  the  defend- 
ant. United  States  v.  Wood,  14  Pet.  430,  10  L.  Ed.  527; 
Allen  V.  United  States  (C.  C.  A.)  194  F.  664,  39  L.  R. 
A.  (N.  S.)_385;  United  States  v.  Otto  (C.  C.  A.)  54 
F.  (2d)  27/.  Otherwise  there  would  be  but  oath  against 
oath  and  on  the  theory,  I  suppose,  that  each  would  give 
the  other  the  lie  direct  there  would  be  no  sound  basis 
for  letting  a  jury  reach  the  conclusion  that  the  oath 
against  a  defendant  so  overbalanced  his  own  that  his 
guilt  was  proved  beyond  a  reasonable  doubt.  At  least, 
this  puts  the  requirement  on  rational  ground  as  was 
pointed  out  in  Cohen  v.  United  States  (C.  C.  A.)  27  F. 
(2d)  713.  That  case  dealt  with  subornation  of  perjury, 
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but  the  principle  involved  is  the  same.  Hammer  v. 
United  States,  271  U.  S.  620,  46  S.  Ct.  603,  70  L.  Ed. 
1118." 

EXHIBIT  5  SHOULD  HAVE  BEEN  EXCLUDED 

Specification  of  Error  No.  11. 

The  Court  erred  in  admitting  Plaintiff's  Exhibit  5,  over 

objection. 

Exhibit  5  is  an  Alien  Registration  form  executed  by 
Louis  Raphael  De  Pratu.  It  recites  that  he  was  born  in 
Ontario,  Canada,  October  21,  1878,  that  he  entered  the 
United  States  at  Sault  St.  Marie,  Michigan,  on  August 
15,  1896,  that  he  expected  to  remain  in  the  United  States 
permanently,  and  gives  his  description.  In  answer  to 
the  question  "I  am  a  citizen  or  subject  of,"  he  answered, 
"Uncertain,  but  last  of  Canada."  (tr  96-98) 

Objection  was  made  to  the  exhibit  when  offered,  as 
follows:  "Our  only  objection,  your  Honor,  is  upon  the 
ground  that  the  same  is  incompetent  as  evidence  to  prove 
that  the  defendant  is  not  a  citizen  and  upon  the  further 
ground  it  would  not  be  admissable  as  an  admission  until 
the  corpus  delicti  has  first  been  shown  by  competent 
evidence."  (tr  94) 

It  is  unnecessary  to  set  out  again  the  argument  that  the 
exhibit  fails  to  disclose  that  defendant  is  not  a  citizen.  The 
date  of  his  birth,  the  time  of  his  entry  into  the  United 
States,  his  length  of  residence  in  this  country,  and  his 
statement  as  to  the  uncertainty  of  his  citizenship  certainly 
do  not  establish,  even  by  inference,  that  he  is  not  a  citizen. 
Every  statement  in  the  exhibit  is  consistent  with  the 
charge  against  the  defendant,  namely,  that  he  claimed 
citizenship  through  the  naturalization  of  his  father  while 
defendant  was  a  minor. 

We  have  heretofore  discussed  the  corpus  delicti.  It  is 
submitted  that  the  corpus  delicti  was  not  proven  at  any 
time  during  the  trial.  The  only  proof  of  lack  of  citizenship 
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wliicli  was  submitted  were  statements  allej^^ed  to  have  been 
made  by  defendant. 

There  is  no  proof  that  the  party  named  in  the  exhibit 
was  the  defendant.  Except  for  similarity  of  name,  nothinc^ 
was  produced  to  show  that  this  exhibit  apphed  to  de- 
fendant. 

THE  REFUSAL  TO  GIVE  INSTRUCTIONS  ON 
DERIVATIVE  CITIZENSHIP  WAS  ERROR 

Specifications  of  Error  Nos.  22,  23  and  27. 

The  Court  erred  in  refusing  to  give  defendant's  offered 

instruction  No.  25,  which  reads  as  follows: 

"You  are  instructed  that  all  children  heretofore  born 
or  hereafter  born  out  of  the  limits  and  jurisdiction  of 
the  United  States,  whose  fathers  were  or  may  be  at  the 
time  of  their  birth  citizens  thereof,  are  declared  to  be 
citizens  of  the  United  States;  but  the  rights  of  citizen- 
ship shall  not  descend  to  children  whose  fathers  never 
resided  in  the  United  States."  (tr  210) 

The  Court  erred  in  refusing  to  give  defendant's  offered 

instruction  No.  26,  which  reads  as  follows: 

"You  are  instructed  that  the  naturalization  and  ad- 
mission to  United  States  citizenship  of  a  father  automa- 
tically gave  United  States  citizenship  to  his  children 
under  the  age  of  21  years  lawfully  admitted  to  and  re- 
siding in  the  United  States  prior  to  the  age  of  21  years. 
You  are  further  instructed  that  a  person  entering  the 
United  States  prior  to  June  29,  1906,  is  presumed  to 
have  been  legally  admitted  to  the  United  States  for 
permanent  residence."  (tr  210) 
The  Court  erred  in  instructing  the  jury  that  defendant, 

having  been  born  in  Canada,  was  a  Canadian  citizen  and 

an  alien  to  the  United  States. 

The  Court  instructed  the  jury  as  follows : 

''Having  been  born  in  Canada,  that  fixed  his  status, 
ladies  and'gentlemen,  as  a  Canadian  citizen,  and,  insofar 
as  American  citizenship  was  concerned,  an  alien,   and 
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there  is  no  presumption  that  any  ahen  acquires  citizen- 
ship or  any  [218]  rig-ht  of  citizenship  because  of  con- 
tinued long-  residence  in  the  United  States,  there  is  no 
such  presumption  as  that  at  all.  So,  if  his  statement 
were  that  he  was  born  in  Canada,  and  the  other  evidence 
in  this  case  is  true  and  believed  by  you,  that  establishes 
that  he  is  a  Canadian  citizen  and  thus  an  alien  as  far 
as  citizenship  in  the  United  States  is  concerned.  He  says, 
'I  am  a  subject  or  citizen  of  what  country:  Uncertain, 
but  last  of  Canada.'  Now,  then,  you  can  ag'ain  consider, 
so  far  as  the  evidence  shows,  his  intent,  and  whether  or 
not  he  was  sufficiently  acquainted  with  the  language  to 
make  his  thoughts  in  that  regard  clear,  and  you  may 
consider  in  that  regard  whether  or  not,  where  he  says 
that  his  citizenship  is  uncertain,  that  is  any  claim  that 
he  believes  himself  to  be  an  American  citizen,  or  any 
expression  of  any  thought  that  he  believes  himself  to 
be  an  American  citizen,  and,  if  there  is  any  uncertainty 
in  the  writing,  you  may  consider  the  fact  that  the  writ- 
ing was  made  by  him,  and  if  you  find  that  he  had  suffi- 
cient intelligence  and  knowledge  of  the  language  to 
choose  words  which  would  express  thoughts  and  ideas, 
but,  rather  than  doing  that,  he  chose  words  that  injected 
uncertainty  into  the  matter,  you,  of  course,  may  consider 
the  reason,  if  any,  you  think  he  had  for  doing  those 
things."  (tr  239-240) 

The  offered  instructions  25  and  26,  both  and  each,  fol- 
lowed the  law  with  respect  to  United  States  citizenship. 
Section  2172,  Rev.  Stat.,  which  is  part  of  the  Act  of  April 
14,  1802,  and  which  was  applicable  to  defendant's  status, 
reads  as  follows: 

''The  children  of  persons  who  have  been  naturalized 
under  any  law  of  the  United  States,  or  who,  previous 
to  the  passing  of  any  law  on  that  subject,  by  the  Govern- 
ment of  the  United  States,  may  have  become  citizens  of 
any  one  of  the  States,  under  the  laws  thereof,  being 
under  the  age  of  twenty-one  years  at  the  time  of  the 
naturalization  of  their  parents,  shall,  if  dwelling  in  the 
United  States,  be  considered  as  citizens  thereof ;  and  the 
children  of  persons,  who  now  are,  or  have  been,  citizens 
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of  the  United  States,  shall,  thouj^h  born  out  of  the  limits 
and  jurisdietion  of  the  United  States,  be  considered  as 
citizens  thereof."  Revised  Statutes  Sec.  2172. 

Offered  instruction  No.  26  followed  this  statute,  and  is 
applicable  to  defendant,  and  lo  the  evidence  sul)mitted. 
JCxhihit  5  —  the  Alien  Registration  form  (tr  96-98)  — 
shows  that  defendant  was  living  in  the  United  States  at 
the  age  of  seventeen  years,  and  that  he  entered  the  United 
States  before  June  29,  1906.  The  application  for  certificate 
of  registry  (tr  102)  made  by  De  Pratu  was  cancelled  as 
he  had  established  that  he  had  entered  the  United  States 
prior  to  June  29,  1906  (tr  102).  No  certificate  of  arrival 
is  necessary  for  one  entering  the  United  States  prior  to 
that  date.  54  Stat.  1152,  U.  S.  C.  Title  8  Sec.  714. 

See: 

Boyd  IK  Nebraska, 

[2  Sup.  Ct.   375,  387,   143  U.   S.    135,  36  L. 
Ed.  103 

United  States  z>.  Rodgers, 

(Pa.  1911)   185  F.  334,  ?>Z7,  107  C.  C.  A.  452 

North  Noonday  Min.  Co.  v.  Orient  Min.  Co., 
(C.  C.  Cal.  1880)  1  F.  522,  527 

Offered  instruction  No.  25   follows  Section   1993  Rev. 

Stat.,  which  is  a  part  of  the  Act  of  April  14,   1802,  and 

which  was  in  effect  at  the  time  of  defendant's  entry  into 

the  United  States,  and  at  the  time  of  his  birth,  and  at  the 

time  of  his  majority.  That  statute  reads  as  follows: 

"All  children  out  of  the  limits  and  jurisdiction  of  the 
United  States,  whose  fathers  may  be  at  the  time  of  their 
birth  citizens  of  the  United  States,  are  declared  to  be 
citizens  of  the  United  States ;  but  the  right  of  citizenship 
shall  not  descend  to  children  whose  fathers  never  resided 
in  the  United  States.  ..."  Rev.  Stat.  1993. 

It  is  submitted  that  this  offered  instruction  can  be  ap- 
plicable to  defendant  and  to  the  evidence  introduced.  Had 
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defendant's  father  been  naturalized  as  a  citizen  of  the 
United  States  prior  to  defendant's  birth,  even  though  de- 
fendant was  born  in  Canada,  defendant  would  have  been 
a  citizen  by  reason  of  the  naturalization  of  his  father.  The 
charge  against  defendant  is  that  he  falsely  claimed  citizen- 
ship through  the  naturalization  of  his  father.  Defendant 
was  entitled  to  an  instruction  as  to  the  manner  in  which 
this  derivative  citizenship  could  be  acquired.  The  Court 
gave  no  such  instruction. 

It  is,  therefore,  submitted  that  the  court  erred  in  refus- 
ing defendant's  offered  instructions  Nos.  25  and  26. 

INSTRUCTION  GIVEN  BY  THE  COURT  AS   TO 
CITIZENSHIP 

The  instruction  given  by  the  Court,  and  above  set  forth, 
is  clearly  not  the  law.  The  same  was  stated  by  the  Court 
as  the  law  in  his  reasons  for  overruling  defendant's  motion 
for  a  verdict  of  acquittal  at  the  close  of  plaintiff's  case 
(tr  138-139).  The  argument  on  behalf  of  defendant  at 
that  time  and  the  ruling  of  the  Court,  are  a  good  summary 
of  the  position  of  the  defendant  and  of  the  law  as  con- 
strued by  the  Court  (tr  134-140). 

The  instruction  given  by  the  Court,  and  to  w^hich  excep- 
tion was  taken  before  the  jury  retired  (tr  245)  in  effect 
advised  the  jury  that  the  defendant,  having  been  born  in 
Canada  was  a  citizen  of  Canada,  and  an  alien  to  the  United 
States,  and  that  that  presumption  continued  until  the  con- 
trary was  shown.  In  other  words,  the  burden  was  upon 
the  defendant  to  establish  his  citizenship,  in  view  of  the 
fact  that  the  record  showed  he  was  born  in  Canada. 

The  Court  entirely  ignored  the  provisions  of  Sections 
2172  and  1993,  above  quoted.  In  passing  upon  defendant's 
exception  to  the  charge  the  Court  stated : 
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"Your  theory,  as  I  view  it,  all  the  way  throuj^h  is  he 
came  over  here  when  he  was  under  the  age  of  21 — it  is 
a  matter  of  no  importance,  I  am  not  going  to  change 
the  charge.  Call  in  the  jury."  (tr  246) 

It  is  hard  to  understand  the  attitude  of  the  Court  in  this 
regard.  Although  the  defendant  is  charged  with  falsely 
claiming  citizenship  through  the  naturalization  of  his 
father ;  although  the  law  states  that  a  minor  child  residing 
in  the  United  States  during  his  minority,  gains  citizenship 
through  the  naturalization  of  his  father  during  such  child's 
minority;  although  the  record  establishes  that  defendant 
was  in  the  United  States  during  his  minority,  and  although 
the  record  is  entirely  silent  as  to  defendant's  father,  the 
Court  stated  that  it  was  a  matter  of  no  importance  that 
defendant  came  to  the  United  States  while  under  the  age 
of  21. 

The  Court  relied  entirely  upon  the  fact  that  the  evidence 
showed  the  defendant  to  have  been  born  in  Canada.  To  the 
Court,  that  was  controlling.  But  it  is  respectfully  submit- 
ted, that  the  statement  made  by  the  defendant  as  to  the 
manner  in  which  he  acquired  citizenship,  necessarily  as- 
sumes that  he  was  born  abroad.  If  defendant  had  been  born 
in  the  United  States,  he  would  not  need  his  father's  natur- 
alization to  become  a  citizen.  He  would  be  a  native  born 
citizen  in  his  own  right.  U.  S.  Const.,  Amd.  14.  He  must 
have  been  born  abroad  to  claim  citizenship  through  his 
father.  A  derivative  citizen  is  always  born  abroad  (or  has 
lost  citizenship  by  reason  of  residence  abroad,  and  regained 
it  through  the  naturalization  of  his  parent).  The  fact  that 
defendant  was  born  in  Canada  lends  credence  to  his  alleged 
statement  that  he  acquired  citizenship  through  his  father. 
He  could  not  have  become  a  derivative  citizen  otherwise. 


—38— 

Further  light  on  the  error  of  the  Court  and  the  reason 

for  the  instruction  given  by  the  Court,  is  shown  in  the 

argument  upon  the  motion  for  acquittal  at  the  close  of 

plaintiff's  case.  The  Court  stated  (tr  138-139) : 

"There  is  admitted  in  evidence  this  exhibit,  Exhibit 
5,  a  writing  signed  by  the  defendant  in  which  he  said 
he  was  born  at  or  near  Alexandera,  Ontario,  Canada. 
That  is  his  statement.  If  the  jury  accepts  that  statement 
as  true,  that  establishes  his  citizenship  right  there,  and 
establishes  that  he  is  not  a  citizen  of  the  United  States. 
Now,  there  is  a  legal  presumption  that  a  condition  once 
shown  to  exist  is  presumed  to  exist  as  long  as  things  of 
that  nature  exist.  So,  he  has  established  himself  by  his 
statement  as  a  citizen  of  a  country  other  than  the  United 
States.  Now,  there  is  no  presumption  at  all  that  I  know 
of  that  one  gains  citizenship  by  reason  of  lengthy  resi- 
dence in  the  United  States ;  no  such  presumption  as  that 
that  I  know  of  now  exists.  In  answer  to  the  question, 
T  am  a  citizen  or  subject  of,'  he  said,  'Uncertain,  but 
last  of  Canada.'  So  he  there  again  says  that  his  last 
citizenship  status  that  he  knew  about  was  that  of  a 
Canadian.  He  does  say,  'Uncertain,'  which  means  little 
to  my  mind,  and  certainly  it  doesn't  mean  that  he  be- 
lieves he  is  a  citizen  of  the  United  States.  He  doesn't 
say  there  he  believes  he  is  a  citizen  of  the  United  States, 
but  is  uncertain  about  it.  He  said  he  was  uncertain  about 
his  citizenship,  the  last  he  knew  about  it  was  he  was  a 
Canadian.  Of  course,  it  is  true,  and  in  my  opinion,  you 
are  correct  in  your  argument  that  if  he  came  to  this 
country  when  [119]  he  was  17  years  old,  and  that  is 
the  evidence,  and  his  father  or  mother  came  with  him, 
and  his  father  was  thereafter  naturalized,  if  he  was 
under  21  years  old  at  the  time  his  father  was  natural- 
ized, he  became  a  citizen;  but  if,  at  the  time  of  his 
father's  naturalization,  he  was  over  21  years  of  age,  he 
would  not  become  a  citizen.  But  there  is  no  presumption 
that  I  know  of  that  his  father  came  here  and  was  natur- 
alized. There  is  no  presumption  that  he  was  naturalized 
while  this  man  was  under  the  age  of  21  years,  so  as  to 
grant  to  defendant  the  benefit  of  derivative  citizenship 
through  the  citizenship  of  his  father.  In  other  words. 
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the  question  is  how  far  is  tlie  f.^'overnment  rcf|iiire(l  to  go 
in  its  proof  to  exclude  all  hypotheses  and  all  conjecture, 
no  matter  how  extreme  they  may  be.  I  don't  think  that 
the  government,  in  order  to  make  a  ])rima  facie  case,  is 
required  to  go  to  that  length,  is  required  to  go  to  the 
length  of  showing  whether  the  father  of  this  defendant 
himself  became  a  naturalized  citizen  of  the  United 
States,  and  further  to  show  that  if  the  father  did  become 
naturalized,  he  did  not  become  naturalized  during  the 
minority  of  this  defendant  and  while  this  defendant  was 
residing  in  the  United  States." 

It  will  be  noted  that  the  Court  relied  upon  the  presump- 
tion that  a  condition  once  shown  to  exist  is  presumed  to 
exist  as  long  as  things  of  that  nature  last.  This  means  that 
since  it  was  shown  that  defendant  was  born  in  Canada, 
he  was  an  alien,  and  that  it  is  presumed  that  he  continued 
as  an  alien  until  the  contrary  was  shown.  In  other  words, 
the  burden  was  upon  the  defendant  to  show  that  he  is  a 
citizen. 

We  have  already  shown  that  the  non-citizenship  is  an 
essential  element  of  the  offense  charged,  and  that  the  pre- 
sumption of  innocense  is  a  stronger  presumption  than  that 
stated  by  the  Court. 

But  how  long  do  things  of  that  nature  last?  Citizenship 
can  be  acquired  by  a  residence  of  five  years  after  a  perma- 
nent entry.  Derivative  citizenship  passes  to  the  children 
under  age  residing  in  the  United  States.  The  charge  is  that 
the  defendant  stated  that  his  father  had  been  naturalized, 
and  that  he  acquired  derivative  citizenship  by  reason  there- 
of. That  is  the  plaintiff's  charge,  and  that  is  the  plaintiff's 
evidence.  What  then  becomes  of  the  presumption.  Is  not 
the  presumption  overcome  by  the  statement  of  the  defend- 
ant, which  is  the  very  heart  of  plaintiff's  case?  We  submit 
that  it  has  been  overcome;  that  the  evidence,  having  estab- 
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lished  that  there  had  been  a  change  in  defendant's  citizen- 
ship status,  over-came  the  presumption  and  that  it  was 
then  incumbent  upon  the  plaintiff  to  estabUsh  defendant's 
lack  of  citizenship  by  direct  proof  of  the  lack  of  citizenship 
of  his  father. 

An  exact  situation  was  presented  to  the  Court  in  the 
case  of  Colt  v.  United  States  (CCA  5)  158  F.  2d.  641. 
In  that  case  defendant  was  charged  with  falsely  represent- 
ing himself  to  be  a  citizen.  The  government  proved  that 
he  was  born  in  Rumania,  and  proved  nothing  further. 
Motion  for  acquittal  was  refused  on  the  ground  that  it 
having  been  shown  that  defendant  was  born  in  Rumania, 
it  was  presumed  that  that  condition  continued  to  exist.  The 
Circuit  Court  of  xA^ppeals  in  reversing  the  decision  of  the 
District  Court  stated: 

"The  argument  is  that  having  been  shown  to  have 
been  born  in  Rumania  and  so  not  a  citizen  of  the  United 
States,  it  is  to  he  presumed  that  this  status  continued  in 
the  absence  of  proof  to  the  contrarv,  and  Hauenstein  v. 
Lynham,  100  U.  S.  483,  25  L.  Ed.  628,  is  cited  as  being 
on  the  very  point  of  citizenship.  That,  however,  was  a 
civil  case  where  presumptions,  especially  for  shifting  the 
burden  of  going  forward  with  the  evidence,  are  quite 
frequently  indulged.  United  States,  ex.  rel.  Meyer  v. 
Day,  2  Cir.,  54  F.  2d.  336,  is  also  cited,  but  that  was  a 
deportation  case,  and  not  a  trial  for  crime.  In  a  criminal 
trial  the  burden  ordinarily  never  shifts.  Sometimes  by 
statute  such  presumptions  are  validly  created  in  criminal 
cases,  as  in  Mugler  v.  Kansas,  123  U.  S.  623,  8  S.  Ct. 
273,  31  L.  Ed.  205;  and  in  Yee  Hem  v.  United  States, 
268  U.  S.  178,  45  S.  Ct.  470,  69  L.  Ed.  904;  but  if 
arbitrar}^  and  unreasonable  they  may  deny  due  process 
of  law,  as  was  held  in  Morrison  v.  California,  291  U.  S. 
82,  54  S.  Ct.  281,  78  L.  Ed.  664,  also  cited  by  appellee. 
It  may  be  that  if  the  criminal  statute  here  involved  had 
undertaken  by  creating  a  presumption  of  continued  alien- 
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aj^'e  to  require  one  who  is  alien  born  tr)  show  naturaliza- 
tion as  a  defense,  the  presumption  would  jje  u])held  as 
not  arbitrary;  but  this  statute  is  so  worded  as  to  require 
proof  by  the  prosecution  of  non-naturalization.  .  .  .  Since 
there  is  no  direct  proof  that  Colt  had  not  been  natural- 
ized, and  the  proven  circumstances  do  not  reasonable 
exclude  but  are  consistent  with  naturalization,  we  are. 
of  the  opinion  that  it  cannot  be  said  Colt's  ^uilt  is  shown 
beyond  a  reasonable  doubt." 

THE  COURT  ERRED  IN  FAILING  TO  INSTRUCT 

THE   JURY   ON    CIRCUMSTANTIAL   EVIDENCE 

Specification  of  Error  Nos.  17,  20  and  21. 
The  Court  erred  in  refusing  defendant's  offered  instruc- 
tion No.  14,  which  reads  as  follows: 

"The  Court  charges  you  that  before  you  can  convict 
on  circumstantial  [183]  evidence  the  circumstantial  evi- 
dence must  be  consistent  with  the  s^uilt  of  the  defendant 
upon  trial  and  inconsistent  with  his  innocence,  and  the 
evidence  must  be  so  strong',  clear  and  conclusive  as  to 
the  guilt  of  the  defendant  as  to  remove  every  other 
reasonable  hypothesis  except  the  defendant's  guilt."  (tr 
206)  ^ 

The  evidence  as  to  defendant's  citizenship,  or  lack  of 
the  same  is  entirely  circumstantial.  The  Court  gave  no 
instruction  as  to  circumstantial  evidence. 

The  only  evidence  as  to  defendant's  citizenship  was  cer- 
tain statements  made  by  defendant.  These  did  not  directly 
state  that  defendant  was  an  alien.  In  fact,  exhibit  5  states 
that  defendant  was  uncertain  as  to  his  citizenship.  Aside 
from  the  question  as  to  the  corpus  delicti,  which  has  here- 
tofore been  discussed,  it  is  submitted  that  an  instruction 
as  to  circumstantial  evidence  should  have  been  given,  and 
that  defendant's  offered  instruction  is  a'  proper  one. 

"To  justify  a  conviction  of  crime  on  circumstantial 
evidence  alone,  the  inferences  to  be  derived  from  the 
established  circumstances  must  be  inconsistent  with  anv 
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reasonable  theory  of  innocence."  Jones  on  Evidence,  4th 
Ed.,  Sec.  899,  page  1681. 

THE  COURT  ERRED  IN  DEFINING  THE  WORD 
FELONIOUSLY 

Specification  of  Error  No.  13. 

The  Court  erred  in  refusing"  to  give  defendant's  offered 

instruction  No.  10,  which  reads  as  follows: 

"The  word  'feloniously'  is  descriptive  of  the  act 
charged.  To  establish  that  an  act  was  done  feloniously 
it  must  be  shown  that  the  act  was  done  with  a  mind  bent 
on  doing  that  which  is  wrong,  or,  as  it  has  been  some- 
times said,  with  a  guilty  mind."  (tr  204) 

The  Court  instructed  the  jury  as  follows: 

"The  word  'feloniously,'  as  used  in  the  indictment, 
means  that  if  the  things  were  done  that  it  is  charged 
in  the  indictment  that  the  defendant  did,  then  the  de- 
fendant was  guilty  of  an  offense  against  the  laws  of  the 
United  States  constituting  a  felony  as  distinguished 
from  a  misdemeanor.''  (tr  223) 

Exception  was  taken  to  the  definition  given  by  the  Court 
before  the  jury  retired  (tr  244). 

It  is  respectfully  submitted  that  the  indictment  having 
charged  that  the  representations  as  to  citizenship  were 
made  feloniously,  the  defendant  was  entitled  to  have  the 
jury  advised  as  to  the  correct  definition  of  the  term. 

In  State  v.  Connors,  37  Mont.  15-21,  94  Pac.  199,  it  is 

stated : 

"The  word  'feloniously'  is  descriptive  of  the  act 
charged.  It  means  that  the  act  was  done  with  a  mind 
bent  on  doing  that  which  is  wrong,  or,  'as  it  has  been 
sometimes  said,  with  a  guilty  mind.'  " 

State  V.  Rechnitz,  20  Mont.  488,  52  Pac.  264,  is  to  the 
same  effect. 

We  submit  that  the  defendant  was  prejudiced  in  this 
case  because  in  the  voir  dire  examination  the  jurors  who 
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sat  at  the  trial  were  interrogated  as  to  whether  or  not,  if 
the  court  should  give  an  instruction  such  as  the  defendant 
])r()|)osed,  the  jurors  would  have  any  hesitancy  in  following 
it  and  they  said  that  they  would  not  (tr  48,  51,  54,  58,  59, 
60,  61). 

Accordingly,  when  the  court  declined  to  give  an  instruc- 
tion whicli  we  submit  correctly  defines  the  word  "feloni- 
ously," the  jury  could  properly  infer  that  the  word  "feloni- 
(Uisly"  had  no  particular  significance. 

THE  COURT  ERRED  IN  DEFINING  THE  WORDS 
"KNOWINGLY  AND  WILFULLY" 

Specifications  of  Error  Nos.  14,  15,  24. 

The  Court  erred  in  refusing  to  give  the  defendant's  of- 
fered instruction  No.  11.  This  is  assigned  as  error  in 
specification  No.  14.  The  offered  instruction  No.  11  reads 
as  follows : 

"You  are  instructed  that  the  word  'Wilful,'  when  ap- 
plied to  the  intent  with  which  an  act  is  done  or  omitted, 
implies  a  purpose  or  willingness  to  commit  the  act.  It 
means  intentionally;  that  is,  not  accidentally."  (tr  205) 

The  Court  instructed  the  jury  as  follows: 

"The  word  'Wilfully,'  w^hen  applied  to  the  intent  with 
which  an  act  is  done  or  omitted,  implies  simplv  a  pur- 
pose or  willingness  to  commit  the  act,  or  make  the  omis- 
sion referred  to.  It  does  not  require  any  intent  to  violate 
law  or  injure  another,  or  to  acquire  anv  advantage." 
(tr  222-223) 

The  Court  erred  in  refusing  to  give  defendant's  offered 
instruction  No.  12.  This  is  assigned  as  error  in  Specifica- 
tion of  Error  No.  15.  The  offered  instruction  reads  as 
follows : 

"The  word  'Knowingly,'  as  used  in  this  indictment, 
means  with  guilty  knowledge,  that  is  deliberately  and 
with   knowledge   and   not   something   which    is   merely 


—44— 

careless,  or  negligent  or  inadvertent."  (tr  205) 

The  Court  defined  the  word  "knowingly"   in   its   oral 

charge  as  follows : 

"I  charge  you  that  the  word  'Knowingly'  —  it  is 
charged  he  did  these  things  knowingly — the  word  'know- 
ingly' imports  only  knowledge  that  the  facts  existed 
which  bring  the  act  or  omission  within  the  provisions  of 
the  law.  It  does  not  require  any  knowledge  of  the  unlaw- 
fulness of  such  act  or  omission."  (tr  222) 

Exception  was  made  to  the  definition  before  the  jury 
retired  (tr  242),  and  it  is  assigned  as  error  in  Specifica- 
tion No.  24. 

We  submit  that  the  offered  instructions  should  have 
been  given  in  order  that  the  jury  might  be  clearly  advised 
that  guilty  knowledge  and  an  intent  to  defraud  were  essen- 
tial elements  of  the  crime  charged. 

In  Browder  v.  United  States,  312  U.  S.  335,  85  L.  Ed. 

862-867,  in  a  criminal  prosecution  for  the  unlawful  use  of 

a  passport  the  court  said : 

"Read  in  its  context  the  phrase  'wilfully  and  know- 
ingly,' as  the  trial  court  charged  the  jury,  can  be  taken 
only  as  meaning  'deliberately  and  wnth  knowledge  and 
not  something  which  is  merely  careless  or  negligent  or 
inadvertent.'  " 

In  Screws  v.  United  States,  325  U.  S.  91,  89  L.  Ed. 

1495-1502,  the  court  said: 

"We  recently  pointed  out  that  'wilful'  is  a  word  'of 
many  meanings,  its  construction  often  being  influenced 
by  its  context.'  At  times,  as  the  Court  held  in  United 
States  V.  Murdock,  290  U.  S.  389,  394,  78  L.  Ed.  381, 
384,  54  S.  Ct.  223,  the  word  denotes  an  act  which  is 
intentional  rather  than  accidental.  And  see  United  States 
V.  Illinois  C.  R.  Co.,  303  U.  S.  239,  82  L.  Ed.  773,  58 
S.  Ct.  533.  But,  'when  used  in  a  criminal  statute  it  gen- 
erally means  an  act  done  with  a  bad  purpose.'  In  that 
event  something  more  is  required  than  the  doing  of  the 
act  prescribed  by  the  statute.  Cf.  United  States  v.  Bal- 
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int,  258  U.  S.  250,  66  1..  Jul.  604,  42  S.  Ct.  301.  An  evil 
motive  to  acconii)lish  that  which  the  statute  condenis 
hecf)mes  a  constituent  element  of  the  crime.  Spurr  v. 
United  States,  supra  (174  U.  S.  p.  734,  43  L.  Ed.  1152, 
19  S.  Ct.  812)  ;  United  States  v.  Murdock,  supra  (290 
U.  S.  p.  395,  78  L.  Ed.  385,  54  S.  Ct.  223).  And  that 
issue  must  he  submitted  to  the  jury  under  api)ropriate 
instructions.  United  States  v.  Ragen,  314  U.  S.  513, 
524,  86  L.  Ed.  383,  390,  62  S.  Ct.  374." 

We  contend  that  in  this  case  if  the  indictment  is  held 
sufficient  nevertheless  the  government  must  show  a  crim- 
inal intent  and  that  such  intent  was  negatived  by  the 
instructions  given  by  the  court. 

THE   COURT    ERRED   IN    ITS    DEFINITION    OF 
THE  WORD  "FALSELY" 

Specification  of  Error  No.  16. 

The  Court  erred  in  refusing  to  give  the  defendant's  of- 
fered instruction  No.  13,  reading  as  follows: 

"The  word  'Falsely'  as  used  in  this  indictment  means 
something  more  than  an  untruth  and  includes  perfidi- 
ously or  treacherously  or  with  intent  to  defraud."  (tr 
205) 

The  Court  instructed  the  jury  with  respect  to  the  word 

"falsely"  as  follows: 

"The  word  'falsely' — it  is  charged  that  the  represen- 
tation was  made  falsely — that  always  imports  a  fraud, 
and  the  word  'falsely'  as  used  in  the  indictment  as  de- 
scribing the  representation  as  to  citizenship  alleged  to 
have  been  made  by  the  defendant,  means  a  representa- 
tion made  that  is  not  true  and  that  the  party  making  it 
knows  it  is  not  true  at  the  time  it  is  made,  and  the  party 
who  makes  it  makes  it  at  the  time  for  the  purpose  of 
having  the  one  to  whom  it  is  made  believe  it  and  accept 
it  as  true  and  act  upon  it  as  true,  to  the  advantage  and 
benefit  of  the  one  making  it.  When  I  say  advantage  to 
the  one  making  it,  it  doesn't  mean  financial  or  monetary 
benefit,  it  means  every  kind  of  benefit  which  the  one 
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making-  it  thinks  will  accrue  to  him  by  reason  of  making 
the  statement."  (tr  223) 

Exception  was  made  to  the  definition  before  the  jury 

retired,  as  follows: 

"Mr.  Acher:  On  the  word,  'Falsely,'  we  except  to 
the  charge  as  failing  to  include  as  a  part  of  the  signifi- 
cance of  the  word  a  fraudulent  or  criminal  intent. 

The  Court:     I  said  the  word  'falsely'  involved  fraud. 

Mr.  Acher:  Perhaps,  I  was  following  it  and  I 
thought — maybe  my  recollection  is  wrong. 

The  Court :  Maybe  you  better  go  ahead  and  take  an 
exception. 

Mr.  Acher:  I  just  want  to  call  attention  to  another 
case,  that  it  requires  a  fraudulent  or  criminal  intent,  31 
Federal  68,  U.  S.  v.  Otis. 

The  Court:  Don't  you  think  if  one  deliberately  mis- 
states a  fact  that  he  knows  to  be  untrue  for  the  purpose 
of  having  another  accept  it  and  act  on  it  as  criminal 
intent  if  the  law  makes  it  so? 

Mr.  Acher:  That  is  what  we  object  to,  your  Honor, 
the  fact  that  a  civil  definition  would  not  be  sufficient. 
It  is  our  contention — (interrupted) 

The  Court:  It  is  not  a  civil  definition,  or  if  it  is,  it 
applies  equally  to  the  criminal  law. 

Mr.  Acher:     It  is  the  rule  followed  in  estoppel. 

The  Court:  I  think  fraud  is  fraud  whether  it  is  in 
civil  court  or  criminal  court,  and  that  is  simply  a  defi- 
nition of  fraud."  (tr  243) 

The   definition  proposed  by  the   defendant  was   taken 

from  the  language  of  the  Circuit  Court  of  Appeals  from 

the  second  Circuit  in  United  States  v.  Achtner  (CCA  2) 

144  F.  (2d)  49,  52,  where  the  Court  said  in  considering 

the  construction  of  the  word  "falsely"   under   the  same 

statute  here  involved: 
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"Tims,  it  is  said  that  the  word  'falsely,'  particularly 
in  a  criminal  statute,  sut^gests  soniethinj^  more  than  a 
mere  untruth  and  includes  'perfidiously'  or  'treacher- 
ously.' " 

THE  COURT  ERRED  IN  HOLDING 

CORROr,ORATION  UNNECESSARY  ON  THE 

THIRD  COUNT 

Si)ecification  of  Error  No.  19. 

The  Court  erred  in  refusing  to  give  the  defendant's 
offered  instruction  No.  21  set  forth  in  tlie  appendix, 
])a.'.>,es  57-58,  to  the  effect  that  under  the  third  count  of 
the  indictment  each  essential  element  of  the  case  must 
be  proved  by  the  testimony  of  two  witnesses  or  of  one 
witness  and  corroborating  circumstances. 

Specification  of  Error  No.  26. 

The  Court  erred  in  its  oral  charge  that  the  direct 
evidence  of  one  witness  entitled  the  full  credit  was  suffi- 
cient for  proof  of  any  fact  embodied  in  the  case  ( tr  225 ) 
to  which  objection  was  made  before  the  jury  retired 
(tr  244),  which  is  set  forth  in  the  appendix,  pages  57-58. 

In  the  third  count  of  the  indictment  it  is  alleged  that  the 
defendant  "having  been  first  duly  sworn  as  a  witness  did 
wilfully  and  knowingly  testify"  falsely  as  to  his  citizenship 
(tr  4).  Since  the  indictment  charges  that  the  false  state- 
ments were  made  under  oath  we  respectfully  submit  that 
the  evidence  of  one  witness  was  insufficient  to  sustain  this 
count.  Thus,  in  Fotie  v.  United  States  (CCA  8)  137  F. 
(2d)  831,  where  the  charge  was  making  a  false  statement 
under  oath,  the  court  concluded  that  'perjury  was  charged 
and  said: 

"The  charge  here  is  the  falsity  of  an  oath  and  not  the 
falsity  of  a  statement  as  was  the  case  in  the  first  indict- 
ment. The  requirements  of  proof  to  warrant  a  conviction 
are  correspondingly  greater.  Warszower  v.  United 
States,  supra.  To  sustain  a  conviction  of  perjury  the 
burden  was  upon  the  government  to  prove  the  essential 


elements  of  the  crime  charged  by  substantial  evidence 
excluding  every  other  hvpothesis  than  that  of  guilt.  .  .  . 
United  States  v.  Norris,  300  U.  S.  564,  574,  57  S.  Ct. 
535,  539,  81  L.  Ed.  808.  'To  convict  a  person  of  perjury, 
probably  or  credible  evidence  is  not  enough.'  Phair  v. 
United  States,  3  Cir.,  60  F.  Ed.  953,  954.  It  is  uniformly 
held  by  the  federal  courts  that  an  uncorroborated  oath 
is  not  enough  to  establish  the  falsity  of  an  oath  as  to 
which  perjury  is  charged.  Goins  v.  United  States,  4  Cir., 
99  F.  2d.  147.  The  allegation  that  the  testimony  of  one 
charged  with  perjury  was  false  and  that  the  appellant 
did  not  believe  it  to  be  true  when  he  gave  it  under  oath 
must  be  established  by  two  witnesses  or  by  one  with  cir- 
cumstances of  sufficient  corroboration.  Boehm  v.  United 
States,  8  Cir.,  123  F.  2d.  791,  809,  810;  Hart  v.  United 
States,  9  Cir.,  131  F.  2d.  59,  61 ;  United  States  v.  Palese, 
3  Cir.,  133  F.  2d.  600,  602.  The  only  evidence  in  support 
of  the  charge  in  this  count  of  the  second  indictment  is 
the  proof  of  prior  inconsistent  admissions  and  contra- 
dictory statements  of  the  appellant.  But,  in  proving 
these  admissions,  the  government  also  proved  the  qualif- 
ications and  explanations  which  accompanied  the  great 
majority  of  them,  and  at  the  same  time  introduced  in- 
competent and  prejudicial  testimony  mentioned  in  the 
discussion  of  the  first  indictment.  Under  the  authorities, 
•the  conviction  of  perjury  obtained  upon  this  character 
of  evidence  can  not  be  permitted  to  stand." 

The  trial  court  held  that  the  allegations  that  the  defend- 
ant testified  under  oath  would  be  disregarded  as  surplus- 
age (tr  HI).  We  submit  that  the  indictment,  having 
charged  a  false  statement  under  oath,  must  be  construed 
as  seeking  to  charge  perjury,  and  for  that  reason  corrobo- 
ration was  necessary. 
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THE  COURT  KRKKD  IN  EXCLUOLXG  EVIDENCE 

VVrrH  RESPECT  TO  KNOWLEDGE,  INTENT  AND 

MOTIVE,  AND  IN  ITS  CONSIDERATION  OF  THE 

EVIDENCE   AND   INSTRUCTION    OFFERED   ON 

THIS  SUBJECT 

Specification  of  Error  No.   10. 

"The  Court  erred  in  excluding  the  evidence  contained 
in  offers  of  proof  1,  2,  3  and  5,  all  made  while  the  wit- 
ness l\'iul  W.  Smith  was  on  the  stand,  relating  to  the 
circumstances  under  which  the  applications  for  liquor 
licenses  were  considered  by  the  Montana  Liquor  Control 
P>oard,  these  offers  of  proof  being  set  forth  in  the  ap- 
l)endix  to  this  brief,  i)ages  55-57." 

Specification  of  Error  No.  12. 

"The  Court  erred  in  excluding  from  evidence  certain 
minutes  of  the  Stockmen's  Club,  a  corporation,  con- 
tained in  proposed  exhibits  17,  18,  set  forth  in  full  in 
the  appendix  hereto,  pages  59-60." 

Specification  of  Error  No.  18. 

The  Court  erred  in  refusing  to  give  defendant's  offered 

instruction  No.  16,  as  follows: 

"You  are  instructed  that  if  the  evidence  fails  to  show 
any  motive  on  the  part  of  the  accused  to  commit  the 
crime  charged  in  the  indictment,  this  is  a  circumstance 
in  favor  of  his  innocence  which  the  jury  ought  to  con- 
sider, together  with  all  the  other  facts  and  circum- 
stances, in  making  up  their  verdict." 

Specification  of  Error  No.  28. 

"The  Court  erred  in  its  oral  charge  to  the  jury  in 
stating  that  the  defendant  knew  that  in  order  to  do 
Inisiness  he  applied  for  a  liquor  license  himself  and  was 
to  hold  it  for  two  years  until  the  club  became  qualified 
(tr  238)  to  which  objection  was  made  before  the  jury 
retired  (tr  244-245)  as  set  forth  in  the  appendix,  pages 
59-60." 
Specification  of  Error  No.  29. 

"The  Court  erred  in  overruling  the  exceptions  made 
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to  the  remarks  of  the  Court  during  the  course  of  the 
argument  of  the  case  to  the  jury  (tr  211-212)  as  set 
forth  in  the  appendix,  pages  60-61." 

The  foregoing  assignments  of  error  all  in  effect  relate 
to  a  single  proposition  and  will  be  discussed  together. 

The  evidence  discloses  that  on  October  14,  1944,  a  cor- 
poration, known  as  the  Stockmen's  Club,  was  organized 
under  the  provisions  of  Chapter  42  of  the  Civil  Code  of 
Montana  (tr  163).  This  statutory  provision  authorizes 
the  incorporation  of  non-profit  corporations  for  charitable, 
benevolent  or  fraternal  purposes  (Sees.  6453-6461  RCM 
1935). 

The  defendant,  L.  P.  De  Pratu,  was  President;  Luella 
Lundby  was  Vice  President,  and  Emma  Lundby  was 
Secretary-Treasurer  of  the  corporation  (tr  166).  The  two 
Lundby  sisters  were  both  citizens  of  the  United  States 
(tr  178). 

The  theory  of  the  defense  is  outlined  in  the  opening 

statement  of  counsel  for  defendant  as  follows: 

''Mr.  Acher :  May  it  please  the  Court,  counsel,  ladies 
and  gentlemen  of  the  jury,  the  defendant  in  this  case 
expects  to  prove  that  in  1944  an  application  was  filed 
with  the  Secretary  of  State  of  the  State  of  Montana, 
and  a  charter  was  issued  to  the  Stockmen's  Club,  a  non- 
profit organization,  having  clubrooms  in  Great  Falls 
near  the  Northern  Montana  State  Fair  grounds.  We 
expect  to  prove  and  it  will  be  developed,  that  under  the 
liquor  and  beer  laws  of  Montana,  a  club  is  not  entitled 
to  sell  beer  or  liquor  until  they  have  been  in  existence 
a  certain  number  of  years,  one  or  two,  I  am  not  clear 
myself.  The  statutes  say  one  in  one  place  and  two  in 
another.  In  any  event,  the  evidence  will  show  that 
following  the  formation  of  this  club  as  a  corporation 
organized  under  the  laws  of  Montana,  a  building  was 
constructed.  It  took  over  a  period  of  a  year  or  more, 
building  this  building,  and  that  about  the  time  it  was 
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ready  for  occupancy,  application  was  made  for  beer  and 
liquor  license  for  this  establishment. 

"The  evidence  will  show  that  the  defendant,  Mr.  De 
rralu,  had  been  in  the  restaurant  and  hotel  business  for 
many  years  .  .  .  this  Club  idea  was  conceived  and  carried 
into  execution,  and  an  application  was  filed  for  a  beer 
and  liquor  license,  presented  throui^h  Mr.  Sherman 
Smith,  a  lawyer,  no  relation  to  Paul  W.  Smith,  attorney 
for  the  liquor  Control  Board,  who  rejected  the  api)lica- 
tion  on  the  e^round  that  the  Club  wasn't  in  existence  a 
sufficient  lenc^th  of  time.  We  expect  to  show  that  not- 
withstanding that  fact,  it  was  sui^\c^ested  a  license  could 
be  issued  to  one  of  the  individuals,  and  that  without  a 
new  application  a  license  was  issued  to  Mr.  De  Pratu.. 

"That  Mr.  De  Pratu  was  not  intendinj^  to  represent 
anything-  about  his  citizenship,  and  that  the  idea  of  the 
application  was  for  the  Stockmen's  Club  and  not  for 
Mr.  De  Pratu."  (tr  140-141) 

While  the  witness,   Paul  W.   Smith,   attorney   for   the 

Montana   Liquor   Control   Board,   was   on   the   stand,   on 

direct  examination  he  testified: 

"Q.  I  ask  you  to  look  at  plaintiff's  Exhibit  1  and 
plaintiff's  Exhibit  2,  particularly  at  the  name  of  the 
applicant  and  the  signature,  and  I  will  ask  you  did  you 
have  anything  to  do  in  your  official  capacity  with  the 
applications  or  with  anv  licenses  issued  pursuant  there- 
to?  A.     Yes,  sir,  I  did."  (tr  71) 

Upon  cross-examination  the  defendant  sought  to  prove 
by  offers  (^f  proof  Nos.  1,  2,  3  and  5  that  the  applications 
for  liquor  licenses,  upon  which  counts  1  and  2  of  the  in- 
dictment are  based,  were  considered  as  applications  of  the 
Stockmen's  Club  and  not  as  applications  by  De  Pratu 
individually.  These  offers  of  proof  were  rejected. 

The  witness  Paul  W.  Smith  was  recalled  by  the  defend- 
ant. He  testified  that  the  applications  for  licenses  were  not 
jiresented  directly  by  De  Pratu,  but  by  an  attorney,  Sher- 
man W.  Smith  (tr  144).  He  testified: 
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"A.  I  told  Sherman  Smith  and  also  Mr.  Buley,  who 
was  administrator  for  the  Board,  that  the  Stockmen's 
Club  could  not  hold  a  liquor  license  because  it  had  not 
been  organized  prior  to  two  years  before  making  appli- 
cation to  the  Board,  which  was  the  Montana  law." 
(tr  145) 

It  was  developed  that  before  liquor  licenses  could  be 
issued,  an  applicant  must  first  have  a  beer  license  (tr  79). 

It  will  be  noted  that  in  Exhibits  1  and  2  the  two  liquor 

applications  state: 

"L.  P.  DE  PRATU 
(Full  names  of  all  applicants  for  this  license.  Please  print 

or  type.) 

THE  STOCKMEN'S  CLUB 
(Trade  name  which  applicant,  or  applicants,  intend  to  call 

such  business.) 

TO  MONTANA  LIQUOR  CONTROL  BOARD: 

I  hereby  apply  for  a  Retail  Liquor  License  and  under 
oath  make  the  following  statements  and  answer  the 
following  questions,  to-wit: 

( 1 )   State  in  what  capacity  you  make  this  application : 

PRESIDENT  &  MANAGER 

(State  whether  owner,  partner,  or  if  corporation,   state 
your  office,  if  in  any  other  capacity.)"    (tr  75-77) 

It  will  also  be  noted  that  in  the  beer  application  in  evi- 
dence (Exhibit  3)  the  application  states: 

'THE  STOCKMEN'S  CLUB 

(Trade  name  which  applicant,  or  applicants,  intend  to  call 

such  business.) 

TO  MONTANA  LIQUOR  CONTROL  BOARD: 

I  hereby  apply  for  a  Retail  Beer  License  and  under 
oath  make  the  following  statements  and  answer  the  fol- 
lowing questions,  to-wit: 

(a)   State  in  what  capacity  you  make  this  application: 

CORPORATION 
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(State  whether  owner,  partner,   or  if  corporation,   state 
your  office,  or  any  other  capacity.)"    (tr  158) 

That  it  was  the  intention  of  the  defendant  l)e  Pratu 
to  make  applications  for  the  Stockmen's  Club  and  not  as 
an  individual,  we  contend  was  reflected  by  the  corporate 
minutes  excluded  from  evidence. 

Minutes  of  the  corporation   were   introduced   showin^^ 

that  on  September  1,  1945,  at  a  meeting  of  the  Br)ard  of 

Directors,  as  follows: 

"The  said  L.  P.  De  Pratu  thereu])on  offered  to  obtain 
slot  machine  licenses  in  accordance  with  the  laws  of  the 
State  of  Montana  and  beer  and  liquor  licenses  for  said 
establishment  in  accordance  with  the  laws  of  the  State 
of  Montana  and  to  pay  for  same  personally,  providing 
he  would  be  secured  at  some  future  date  for  said  ex- 
penditure. 

"Upon  motion  duly  made,  seconded  and  carried,  the 
said  L.  P.  De  Pratu  was  thereupon  directed  to  obtain 
said  licenses  as  above  set  forth."  (tr  167) 

However,  Minutes  of  February  20,  1946  (Exhibits  17 
and  18),  in  wdiich  it  was  reported  that  a  State  Liquor 
License  had  been  secured  were  excluded  from  evidence 
(tr  169).  We  submit  that  Exhibits  17  and  18  afford  some 
evidence  that  De  Pratu  was  getting  licenses  for  the  Corpo- 
ration and  not  for  himself. 

In  the  oral  charge  to  the  jury  the  court  said  that  the 
defendant  knew  that  in  order  to  do  business  he  applied  for 
a  liquor  license  himself  since  the  club  could  not  hold  a 
license  until  it  had  been  in  existence  two  years  (tr  238). 

Exception  was  made  to  this  charge  (tr  245).  The  court 
then  said  that  such  was  shown  by  the  opening  statement 
of  counsel  to  the  defendant  to  the  jury  (tr  245).  Counsel 
then  stated : 
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"Mr.  Acher:  I  understood  he  filed  the  appHcations 
for  the  club  and  they  wouldn't  issue  it  to  the  club,  and 
my  offers  of  proof  were  designed  to  show  that  neverthe- 
less the  Board  did  issue  it  to  him."  (tr  245) 

We  submit  that  the  record  shows  that  counsel's  criticism 
of  the  courts  statement  is  justified  by  the  record. 

The  defendant  suffered  prejudice  in  that  the  defense 
that  the  application  was  not  intended  to  represent  anything 
as  to  De  Pratu's  citizenship  was  virtually  withdrawn  from 
the  jury. 

Furthermore,  the  record  shows  that  the  other  two  incor- 
porators of  the  club  were  citizens  (tr  179).  There  was  no 
need  for  De  Pratu  to  make  the  application.  Therefore,  the 
Court  by  refusing  to  give  offered  instruction  No.  16,  in 
which  it  is  stated  that  the  absence  of  motive  might  be 
considered  by  the  jury,  also  prejudiced  the  defendant. 

The  instruction  offered  was  held  to  be  a  correct  state- 
ment of  the  law  in  State  v.  Lu  Sing,  34  Mont.  31,  39,  85 
Pac.  369. 

In  23  C.  J.  S.  Sec.  1198,  the  rule  is  stated: 

"Where  the  facts  and  evidence  of  the  particular  case 
require  it,  the  jury  should  be  instructed  properly  as  to 
motive  and  the  absence  of  motive." 

The  Court  also  refused  to  permit  Counsel  to  argue  to 

the  jury  that  the  application  was  treated  by  the  Liquor 

Control  Board  as  a  Club  application.  We  submit  that  it 

can  fairly  be  inferred  that  the  application  was  considered 

as   an   application  by   the   club   because    Mr.    Smith,    the 

Board's  attorney,  gave  the  opinion  that  a  license  could  not 

be  issued  to  the  club.  If  the  application  had  been  treated 

as  made  for  De  Pratu  individually,  surely  Attorney  Paul 

W.   Smith  would  have  had  no  occasion  to  say  the  club 

could  not  get  a  license.  In  other  words,  it  is  our  contention: 
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(a)  Thiit  the  corporate  minutes  excluded  from  evi- 
dence were  of  evidentiary  value  to  show  that  the 
defendant  was  not  ap])lyin.£(  for  a  license  as  an 
individual  hut  for  the  cluh. 

(h)  That  the  excluded  testimony  of  l^aul  Smith,  attor- 
ney for  the  Lifjuor  Control  Board,  tended  to  show 
that  the  ajiplication  was  considered  as  being  made 
by  the  cluj)  and  not  De  Pratu. 

(c)  That  the  offered  instruction  on  motive  should 
have  been  given,  since  it  could  fairly  be  argued 
that  there  was  no  purpose  in  De  Pratu  making  the 
application  as  an  individual  at  all,  if  he  were  not 
a  citizen,  as  the  other  two  officers  of  the  Stock- 
men's Club  were  citizens. 

(d)  That  the  court's  instructions  that  De  Pratu  knew 
the  club  could  not  get  a  license  and  so  applied  in- 
dividually is  not  based  on  evidence  or  ui)on  the 
statement  of  Counsel  for  the  defendant  as  shown 
by  the  record. 

CONCLUSION 
It  is  respectfully  submitted  that  the  judgment  of   the 
District  Court  should  be  reversed  for  the  following  reasons : 

One 
That  the  indictment  fails  to  charge  a  public  offense. 

Two 
That  the  evidence  is  insufficient  to  sustain  a  judgment 
of  conviction,  and  particularly  to  substantiate  the  charge 
that  the  defendant  falsely  claims  United  States  citizenship. 

Three 
That  the  presumption  of  innocence  was  overruled  by 
the  court  in  favor  of  one  of  the  presumption  of  the  con- 
tinuance of  a  state  of  facts. 

Four 
That  the  corpus  delicti  was  proven  only  by  statements 
made  bv  the  defendant. 
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Five 
That  the  Court  erred  in  instructing  the  jury  that  the 
appellant,  having  been  born  in  Canada,  was  a  citizen  of 
Canada  and  an  alien  to  the  United  States,  and  that  this 
condition  was  presumed  to  continue  until  the  contrary  was 
shown. 

Six 
The  Court  erred  in  refusing"  to  give  the  jury  instructions 
on  derivative  citizenship. 

Seven 
That  the  Court  erred  in  refusing  to  give  the  jury  in- 
structions on  circumstantial  evidence. 

Eight 
That  the  Court  erred  in  defining  the  words  feloniously, 
knowingly  and  falsely,  and  that  the  Court  erred  in  holding 
that  corroboration  was  unnecessary  on  the  third  count. 

Nine 
That  the  Court  erred  in  excluding  evidence  with  respect 
to  knowledge,  intent  and  motive. 

IT  IS  THEREFORE  respectfully  submitted  that  be- 
cause of  the  foregoing  the  judgment  of  the  District  Court 
should  be  reversed. 

Respectfully  submitted, 

CHARLES  DAVIDSON 
ARTHUR  P.  ACHER 
Attorneys  for  Appellant 
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APPENDIX 

Specification  of  Error  No.  10. 

The  Court  erred  in  cxcliidinuj  the  evidence  contained  in 
offers  of  i)roof  \,  2,  3  and  5,  as  follows: 

Offer  of  Proof  No.   1 

"Q.  I  will  ask  you,  Mr.  Smith,  whether  or  not,  is  it 
not  a  fact  that  the  plaintiff's  Exhibit  2  was  referred  to 
you  in  your  official  ca]>acity  shortly  prior  to  February 
16,  1946,  by  Mr.  Ruley,  the  administrator  for  the  Mon- 
tana Liquor  Control  (69)  Board,  for  an  opinion  as  to 
whether  or  not  a  license  could  be  issued  to  the  Stock- 
men's Club?"  (tr  85) 

"Defendant's  offer  of  proof  No.  1 :  The  defense  of- 
fers to  prove  by  the  witness  on  the  stand  that  he  would 
have  answered  the  question,  to  which  objection  has  been 
made,  in  the  affirmative. 

"Mr.  Pease:  The  Government  objects  to  the  offer  of 
proof,  first,  on  the  ground  that  the  matter  is  irrelevant ; 
second,  on  the  orround  it  is  improper  cross-examination 
and  a  part  of  the  defendant's  case  in  chief. 

"The  Court :  Well,  the  offer  of  proof  will  be  filed 
as  defendant's  offer  of  proof  No.  1  by  the  Clerk  and 
the  objection  will  be  sustained."  (tr  86) 

Offer  of  Proof  No.  2 

"Q.  In  givinc;'  that  opinion,  did  you  treat  plaintiff's 
Exhibit  2  as  an  ai)plication  by  L.  P.  De  Pratu  or  as  an 
application  by  the  Stockmen's  Club?"  (tr  88) 

"Defendant's  offer  of  proof  No.  2:  The  defense  of- 
fers to  prove  by  the  witness  on  the  stand  that  he  treated 
the  application  as  that  made  by  the  Stockmen's  Club. 

"Mr.  Pease:  Objected  to  on  the  same  grounds  as 
stated  in  the  last  previous  objection,  particularly  that 
the  matter  which  is  the  subject  of  the  offer  is  a  matter 
of  record,  that  the  answer,  if  given,  would  not  be  the 
best  evidence  for  that  reason,  and  that  the  same  is  no 
part  of  the  proper  cross-exanunation  of  this  witness, 
and  if  proper  at  all  would  be  matter  to  be  offered  as 
part  of  the  defense  of  the  case.^ 
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"The  Court:  The  offer  will  be  filed  as  defendant's 
offer  of  proof  No.  2,  and  the  objection  will  be  sustained." 

Offer  of  Proof  No.  3 

"Q.  Is  it  not  a  fact,  Mr.  Smith,  that  you  advised 
Mr.  Buley  that  the  application  could  not  be  granted  to 
the  Stockmen's  Club  because  they  had  not  been  in  exist- 
ence as  a  club  for  a  sufficient  length  of  time  and  that — 
(interrupted)" 

"Mr.  Pease:  The  question  is  objected  to  on  the  same 
grounds  as  stated  in  the  objection  to  the  last  preceding 
offer  of  proof  on  the  part  of  the  defendant. 

"The  Court:  Objection  is  sustained.  It  is  hearsay 
also. 

"Defendant's  offer  of  proof  No.  3 :  The  defendant 
offers  to  prove  that  the  witness  would  have  answered 
the  question  in  the  affirmative. 

"Mr.  Pease:  To  the  defendant's  offer  of  proof  No. 
3,  the  Government  objects  on  the  same  grounds  as  stated 
to  the  last  question  on  cross-examination. 

"The  Court:  The  offer  of  proof  will  be  filed  and 
the  objection  will  be  sustained."  (tr  89-90) 

Offer  of  Proof  No.  5 

"Q.  Is  it  not  a  fact,  Mr.  Smith,  that  the  citizenship 
of  Mr.  L.  P.  De  Pratu  as  an  individual  was  not  consid- 
ered in  connection  with  plaintiff's  Exhibit  2  when  you 
gave  your  decision  as  to  the  application? 

"Mr.  Pease:  Objected  to  on  the  ground  that  it  would 
be  not  the  best  evidence ;  it  would  be  a  matter  or  record ; 
it  is  improper  cross-examination;  if  relevant  at  all,  it  is 
part  of  the  defense  in  the  case,  and  isn't  relevant  as  such. 

"The  Court :  It  is  entirely  immaterial  whether  it  was 
or  was  not  considered  by  the  Board.  It  is  a  matter 
extraneous  to  this  case.  The  question  here  before  the 
jury,  and  the  only  question  here  is  whether  or  not  the 
defendant  represented  himself  to  be  a  citizen  as  set  out 
in  the  indictment,  and  whether  or  not,  if  he  did,  that 
representation  is  true.  That  is  the  charge  and  that  is  the 
question  here.  The  objection  will  be  sustained.  ..." 
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"DefendaiU's  offer  of  proof  No.  5:  Defendant  of- 
fci's  lo  prove  that  the  witness  would  liave  answered  yes, 

"Mr.  Pease:  The  Government  objects  to  tlie  offer  of 
])r()of  numbered  5  on  the  same  jGi'rounds  as  stated  in  tlie 
last  objection,  the  objection  to  the  last  question. 

"The  Court:  The  offer  of  proof  will  be  filed,  and 
the  objection  will  be  sustained."  (tr  91-92) 

Specification  of  Error  No.  19. 

The  Court  erred  in  refusing;"  to  give  the  defendant's  of- 
fered instruction  No.  21,  reading"  as  follows: 

"You  are  instructed  that  under  the  third  count  of  the 
indictment  each  essential  element  of  the  case  must  be 
])roved  by  the  testimony  of  two  witnesses,  or  of  one 
witness  and  corroborating  circumstances,  and  it  is  not 
sufficient  where  the  testimony  of  two  witnesses  testified 
to  different  elements  of  the  crime  charged,  but  the  law 
requires  in  such  case  that  two  witnesses  testify  to  each 
of  the  essential  elements  of  the  crime  charged  or  that 
one  witness  has  testified  directly  to  such  element  and 
that  the  testimony  of  such  witness  is  corroborated  by  the 
circumstances. 

"It  is,  therefore,  necessary  for  you  to  understand 
what  is  meant  by  the  word  'corroborate'  and  'corrobora- 
tion.' To  corroborate  means  to  strengthen ;  to  make  more 
certain;  to  add  weight  or  credability  to  a  thing;  to  con- 
firm by  additional  security;  to  add  strength.  Evidence 
which  does  any  of  these  things  is  evidence  which  corrob- 
orates, and  is  corroborating  evidence.  It  does  not  mean 
facts  which,  independent  of  the  evidence  being  corrobo- 
rated, will  warrant  a  conviction,  but  it  is  evidence  which 
tends  to  prove  the  defendant's  guilt  independent  of  the 
evidence  which  is  corroborated."  (tr  208-209) 

Specification  of  Error  No.  26. 

The   Court  erred   in   the  oral   charge   to   the   jury,   as 

follows : 

"The  direct  evidence  of  one  witness  entitled  to  full 
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credit  is  sufficient  for  proof  of  anv  fact  embodied  in 
this  case."  (tr  225) 

to  which  objection  was  made,  as  follows: 

"Mr.  Acher:  We  except  to  the  language  of  the 
Court  that  the  direct  evidence  of  one  witness  entitled  to 
full  credit  is  sufficient  to  prove  any  fact  in  this  case 
upon  the  ground  that  count  3  contemplates  a  charge  of 
making  false  statements  under  oath,  and  under  the 
authority  of  Fotie  v.  United  States,  137  F.  2d.  831, 
which  distinguishes  the  Warszower-United  States  Su- 
preme Court  case — (interrupted) 

"Court:     Wasn't  that  a  perjury  case? 

"Mr.  Acher :  They  said  it  was  a  false  statement  and 
I  am  preserving  the  record.  That  is  perjury  in  that  they 
said  it  was  a  false — (interrupted) 

"The  Court:  You  have  preserved  it  sufficiently.  If 
I  considered  he  was  charged  with  perjury  under  the 
third  count,  I  would  have  granted  the  motion  to  dismiss, 
but,  as  I  view  it,  there  is  no  charge  of  perjury  and  lie 
has  not  been  prosecuted  for  perjury."  (tr  244) 

Specification  of  Error  No.  12. 

The   Court   erred   in   excluding   from   evidence   certain 

minutes  of  the  Stockmen's  Club,  a  corporation,  as  follows : 

"(Exhibits  17  and  18,  offered  by  the  defendant,  were 
here  denied  admission  in  evidence,  and  are  as  follows : ) 

Exhibit  17 

'Minutes  of  Special  Meeting  of  Board  of  Directors 
of  the  Stockmen's  Club,  held  on  Wednesday,  February 
20th,  1946. 

'Pursuant  to  law  and  waiver  of  notice  heretofore 
made,  there  were  present  Emma  Lundby,  Louella  Lund- 
by,  and  L.  P.  De  Pratu  in  the  clubhouse  of  said  club  in 
the  city  of  Great  Falls,  on  Wednesday,  February  20th, 
1946.' 

Exhibit  18 
'Whereupon,  L.  P.  De  Pratu  reported  to  the  meeting 
that  he  had  duly  obtained  slot  machine  licenses  for  the 


—61  — 

operation  of  eight  slot  machines,  a  State  liquor  license, 
a  State  beer  Hcense.  a  Cascade  County  liquor  license,  a 
Cascade  County  beer  license,  a  City  of  Great  l^'alls  licjuor 
license  and  a  City  of  Great  Falls  beer  license,  toj2^ether 
with  the  United  States  Government  federal  excise 
stamjjs  and  all  of  the  necessary  licenses  issued  by  the 
State  of  Montana  to  operate  a  restaurant  in  connection 
with  said  cliil). 

'Thereujjon,  by  motion  duly  made,  seconded  and  car- 
ried, the  meetinq"  confirmed  all  of  the  acts  and  actions 
of  the  said  L.  \\  De  Pratu.'  ( tr  169-170." 

Specification  of  Error  No.  28. 

The   Court   erred   in   its   oral   charge   to   the   jury,    as 

follows : 

"as  I  understand  the  testimony,  the  testimony  of  the 
witness  is  that  the  Stockmen's  Club,  although  not  a 
cjualified  applicant,  it  desired  to  do  business,  to  sell 
liquor,  and  it  is  said  here,  as  I  understand  the  testimony 
of  tlie  defendant's  witnesses  themselves,  that  the  defend- 
ant knew  that,  that  in  order  to  do  business  that  he  ap- 
plied for  a  liquor  license  himself  and  was  to  hold  it  for 
the  two  years  until  the  Club  became  qualified.  So,  what 
does  that  lead  to?  There  had  to  be  a  liquor  license  issued 
under  the  laws  of  the  State  before  the  Club  could  legally 
sell  liquor.  They  had  to  get  it  through  deceit  on  behalf 
of  the  defendant  because  the  Club  could  not  hold  a  li- 
cense, and  he,  as  an  incorporator,  as  a  director,  a  stock- 
holder and  part  owner  of  the  corporation  with  two 
others,  desired  this  business  to  be  done  and  to  do  it 
under  any  circumstances."  (tr  238) 

Exception  was  made  to  the  charge,  as  follows: 

"Mr.  Acher:  We  except  to  the  language  of  the 
Court  to  the  effect  that  it  is  suggested  that  the  defend- 
ant knew  the  club  could  not  get  a  license  when  the 
application  was  filed. 

"The  Court:  It  was  your  opening  statement  to  the 
jury,  that  has  been  your  contention  all  the  way  through. 
It  was  your  opening  statement  to  the  jury  that  the  cor- 
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poration  could  not  get  a  license,  and  the  defendant  know- 
ing that  made  arrangements  to  get  the  license. 

"Mr.  Acher:  I  understood  he  filed  the  applications 
for  the  Club  and  they  wouldn't  issue  it  to  the  Club,  and 
my  offers  of  proof  were  designed  to  show  that  never- 
theless the  Board  did  issue  it  to  him. 

"The  Court:  You  know,  as  a  matter  of  law,  the 
Board  couldn't  do  anything  else  but  what  it  did  do 
because  the  corporation  was  not  qualified."  (tr  244-245) 

Specification  of  Error  No.  29. 

"The  Court  erred  in  overruling  the  exceptions  made 
to  the  remarks  of  the  Court  during  the  course  of  the 
argument  of  the  case  to  the  jury  (tr  211-212)." 

In  the  oral  argument  the  following  occurred: 

Mr.  Acher  made  the  opening  argument  on  behalf  of  the 

defendant,  during  which  argument  the  following  transpired  : 

"Mr.  Acher:  .  .  .  was  considered  by  Mr.  Smith  as 
an  application  on  behalf  of  the  Stockmen's  Club,  (inter- 
rupted ) 

"The  Court:  Confine  yourself  to  the  evidence.  No 
such  evidence  was  permitted  in  the  case.  Objections  were 
constantly  sustained  to  that  line  of  testimony.  Confine 
yourself  to  the  evidence,  (tr  211) 

"Mr.  Acher:  If  the  Court  please,  in  connection  with 
my  argument  and  interruption  by  the  Court,  I  have  had 
a  transcript  prepared  and  submitted  to  your  Honor.  I 
would  like  to  note  an  exception  to  the  Court's  remarks 
in  view  of  the  record. 

"The  Court:  Well,  yes,  you  may  have  an  exception 
to  the  Court's  remarks,  but  the  Court's  remarks  will 
stand.  The  answer  of  the  witness  was  that  he  'told 
Sherman  Smith  and  also  Mr.  Buley  the  Stockmen's  Club 
could  not  hold  a  liquor  license  because  it  had  not  been 
organized  prior  to  two  years,  before  making  applica- 
tion.' That  is  the  answer  of  the  witness.  It  forms  no 
basis  for  your  argument  that  it  was  considered  by  Mr. 
Smith  as  an  application  on  behalf  of  the   Stockmen's 
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Club.  Mr.  Smith  never  said  that,  it  wasn't  contained  in 
Iiis  answer,  so  your  argument  was  not  based  on  the  evi- 
dence. You  may  have  an  exception  to  the  remarks  made 
to  your  ari>ument,  and  to  the  remarks  1  make  now  in 
the  presence  of  the  jury."  (tr  212) 
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SUMMARY  OF  FACTS. 

Appellant's  fact  statement  is  considered  inade- 
quate, hence  this  summary. 

In  support  of  the  three  counts  of  the  indictment  it 
was  incumbent  to  prove  (a)  that  on  three  occasions 
appellant  represented  himself  to  be  a  citizen;  (b)  that 
on  all  said  occasions  he  was  an  alien;  and  (c)  that 
he  acted  knowingly  and  'falsely'. 

That  appellant  did  represent  himself  to  be  a  citi- 
zen does  not  seem  to  be  controverted;  nor  that  he  did 
so  knowingly.  The  government's  case  is  disputed 
only  as  to  its  proof  of  the  falsity  of  the  representations. 


All  three  claims  of  citizenship,  which  are  the 
subject  of  the  indictment,  were  made  in  the  year  1 946. 
At  that  time  De  Pratu  was  in  the  management  and 
control  of  a  saloon  at  Great  Falls,  Montana,  known 
as  the  Stockman's  Club.  The  business  was  incorpor- 
ated and  DePratu  was  the  President  and  principal 
Investor.  (The  corporation  was  a  'non-profit'  concern 
and  was  said  to  be  "indebted"  to  DePratu  in  the  sum 
of  $20,000.00.  In  September,  1945,  "the  said  L.  P. 
DePratu,  thereupon  offered  to  obtain  slot  machine 
licenses  in  accordance  with  the  laws  of  the  State  of 
Montana  and  to  pay  for  same  personally,  providing 
he  would  be  secured  at  some  future  date  for  said 
expenditure."  R.   166-167,  etc.) 

The  corporation  had  not  been  organized  a  suf- 
ficient length  of  time  to  obtain  a  liquor  license. 
(R.  140-145.)  Accordingly,  on  January  15,  1946, 
DePratu  personally  applied  for  a  Montana  retail 
liquor  license  and  obtained  such  license.  (R.  77.) 

Again  on  June  27,  1946,  he  similarly,  and  person- 
ally, applied  for  and  was  granted  a  Montana  retail 
liquor  license.  The  forms  which  he  signed  contained 
full  instructions,  including  a  dotted  line  bearing  the 
designation 

("Full   names  of  all  applicants  for  this  license. 
Please  print  or  type.") 

In  each  of  said  applications  appears: 

"Are  you  a  citizen  of  the  United  States? 
Yes." 


Each  application  was  sworn  to  before  a  Notary  Public. 
Each  was  filed  with  the  Montana  Liquor  Control 
Board,  and  both  contain  endorsements  showing  that 
appellant  obtained  the  license  applied  for.  (R,  75-78.) 

In  further  prosecution  of  the  business  in  question 
appellant  in  September,  1946,  was  interested  in  im- 
porting a  musician  named  Gonzy  to  appear  at  the 
Stockman's  Club  in  Great  Falls.  (R.    130.) 

On  September  1  1,  1946,  in  Sweet  Grass,  Montana, 
a  port  of  entry  to  the  United  States,  three  immigration 
inspectors,  including  the  witness,  Arthur  Matson,  had 
certain  proceedings  with  reference  to  the  eligibility 
of  Gonzy  to  be  admitted  into  the  United  States. 
Appellant  appeared  before  the  Board  and  testified 
among  other  things  that  he  was  himself  a  citizen  of 
the  United  States.  (R.  125-126-129.)  He  also  at 
this  time  made  the  claim  that  "they  told  me  I  was 
under  age  and  that  I  was  a  citizen",  apparently  refer- 
ring to  his  early  years.  Appellant  in  the  year  1946 
was  the  age  of  sixty-eight  years.  He  had  spent  the 
last  fifty  years  of  that  time  in  the  United  States. 
(R.  97.)  He  was  and  had  been  in  business  at  Great 
Falls,  Montana,  and  a  resident  in  that  city  for  twenty 
years  prior  to  the  time  of  trial.     (R.   160-161.) 

Exhibit  No.  6  is  a  duly  authenticated  certificate, 
the  body  of  which  reads  as  follows: 

"April  10,  1947. 
CERTIFICATE  OF  NON-EXISTENCE  OF 

NATURALIZATION   RECORD 
I,  Henry  Colarelli,  hereby  certify  to  the  fol- 


lowing: 

1.  That  I  am  Chief  of  the  Information, 
Moil  and  Files  Section,  Office  of  Administra- 
tive Services,  of  the  Central  Office,  Immigra- 
tion and  Naturalization  Service,  United  States 
Department  of  Justice,  and  by  virtue  of  such 
position  and  the  authority  thereof,  that  I  am 
custodian  of  ail  records  of  the  Central  Office 
of  the  United  States  Immigration  and  Naturali- 
zation Service,  including  any  and  all  naturali- 
zation records  required  to  be  filed  with  the 
Commissioner  of  Immigration  and  Naturali- 
zation pursuant  to  Section  337,  Nationality 
Act  of  1940  (8  U.S.C.  737)  and  pursuant  to 
the  similar  requirements  of  the  Act  of  Septem- 
ber 27,  1906  (43  Stat.  596)  in  effect  prior 
thereto. 

2.  That  I  have  caused  diligent  examin- 
ation and  search  to  be  made  of  said  records, 
and  that  there  does  not  appear  therein  any 
record  filed  pursuant  to  the  foregoing  statutes 
nor  any  record  whatsoever  evidencing  the 
naturalization  of  one  Louis  Raphael  DePratu 
or  Louis  Patrick  DePratu. 

(Seal)  /s/  HENRY  COLARELLI, 

Chief,  Information,  Mail 
and  Files  Section." 
(R.  99-100.) 

Witness   Frank  S.    Nooney  was  a   federal  official, 

to-wit:  Assistant  to  the  Operations  Officer  in  the 
Spokane  Office  of  the  Immigration  and  Naturalization 
Service.  That  office  has  the  official  records  for  the 
States  of  Montana  and  Idaho,  that  part  of  Washing- 
ton east  of  the  Cascade  Mountains,  and  the  five 
Northeast  counties  of  Oregon.  This  was  a  territory, 
of  course,  within  which  appellant  had  lived  for  some 
twenty  years.     Witness  Nooney  testified  (R.  104-105) 


that  he  had  made  a  search  to  determine  whether  the 

appellant   was   ever   naturalized   as   a   citizen   of   the 

United  States  and  that  he  had  found  no  record  of  such 

naturalization.     Witness  stated,  however,  that  he  did 

hove  a  record  of  the  non-naturalized  aliens  residing 

within  the  territory  mentioned  and  that  Louis  Raphael 

DeProtu  or  Louis  Patrick  DePratu  was  recorded  as  an 

alien. 

On    February   8,    1936,    the   appellant   applied    for 

registration  as  an  alien  in  the  following  words: 

"I  Louis  Raphael  DePratu,  Gillman,  Mon- 
tana, on  alien,  believing  that  there  is  no  record 
showing  that  I  am  now  a  lawful  permanent 
resident  of  the  United  States,  hereby  request 
that  under  the  provisions  of  the  Act  of  Con- 
gress approved  March  2,  1929,  a  record  of 
registry  of  my  arrival  in  the  United  States  be 
mode."  (R.   102.) 

On  November  16,  1940,  appellant  executed  and 
caused  to  be  filed  an  instrument  of  registration. 
Exhibit  5.  (R.  96-98.)  This  was  entitled  in  the  United 
States  Department  of  Justice,  Immigration  and 
Naturalization  Service,  as  "ALIEN  REGISTRATION 
FORM"  and  contains  the  statement  that  he  is  a 
citizen  or  subject  of 
"Uncertain,  but  last  of  Canada." 
It  also  stotes  that  he  wos  born  in  Alexandera,  Ontario, 
Canada.  The  instrument  is  sworn  to  before  a  Regis- 
tering Official. 

No  evidence  whatever  was  offered  on  the  issue  of 
citizenship  in  behalf  of  defendant.    Defendant  did  not 


take  the  stand.  The  only  testimony  offered  was  con- 
cerned with  the  operation  of  the  Stockman's  Club  in  a 
seeming  attempt  to  prove  that  appellant  was  not  ap- 
plying for  a  liquor  license  for  himself  on  the  two 
occasions  in  question,  but  for  the  corporation.  Many 
portions  of  the  corporation  minutes  were  offered  and 
some  of  them  admitted  by  the  court,  which  had  no  ten- 
dency to  show  anything  except  that  the  liquor  licenses 
were  desired  for  the  business  of  the  corporation.  Noth- 
ing in  these  minutes  had  any  tendancy  to  show  that 
DePratu  did  not  knowingly  and  intentionally  sign  the 
applications  which  are  in  evidence.  They  were 
apparently  offered  in  support  of  a  defense  theory 
that  DePratu  would  not  be  guilty  of  the  crime  charged 
if  he  intended  to  obtain  the  liquor  licenses  by  a  sub- 
terfuge instead  of  by  an  outright  application  by  the 
ineligible  corporation  itself.  The  trial  court  repeat- 
edly called  attention  to  the  weakness  of  this  theory. 

No  evidence  was  introduced  in  any  wise  seeking 
to  supplement,  correct  or  impeach  the  certificate  of 
non-existence  of  naturalization  record.  (Exhibit  6.) 
No  evidence  rebutting  or  touching  the  testimony  of 
witness  Nooney  and  his  records  at  Spokane,  Washing- 
ton, was  offered.  No  evidence  was  introduced  im- 
peaching or  tending  to  impeach  the  integrity  of  the 
instruments  in  which  DePratu  alleged  himself  to  be 
a  citizen.  No  evidence  whatever  was  offered  on  the 
transaction  before  the  Immigration  Officials  at  Sweet 
Grass,   Montana,   in   September,    1946.      Accordingly 


the  government's  evidence  went  to  the  jury  entirely 
unchallenged  in  all  respects  and  as  to  every  material 
issue. 

SUFFICIENCY  OF  INDICTMENT. 

All  three  counts  of  indictment  are  questioned  by 
appellant  on  the  ground  that  the  some  do  not  suffi- 
ciently allege  a  fraudulent  scheme  or  plan  on  the  part 
of  the  accused. 

In  approaching  the  question  the  court  will  not  fail 
to  observe  that  the  old  statute  now  repealed,  1  8  U.S.C. 
141,  contained  as  one  of  the  elements  of  the  corpus 
delicti  the  phrase, 

"for  any  fraudulent  purpose  whatever". 
Whereas  the  present  section  of  the  Nationality  Code 
under  which  this  indictment  was  drawn  omits  such 
phrase.  The  difference  between  the  two  statutes  is 
noted  and  discussed  in  United  States  v.  Achtner,  144 
F.  (2d)  49.  This  is  conceded  by  appellant's  counsel 
on  pages  13  and  14  of  his  brief. 

Whatever  may  have  been  the  requirements  in  the 
matter  of  pleading  a  specific  fraudulent  purpose 
under  18  U.S.C.  141,  we  are  quite  content  with  the 
interpretation  in  United  States  v.  Achtner.  The  only 
requirement,  as  we  understand  it,  is  that  the  indict- 
ment disclose  and  the  proof  establish  that  the  false 
claim  of  citizenship  was  not  made  in  jest  or  in  empty 
boasting,  but  was  made  seriously  to  a  person  having 
a  right  to  inquire.     The  three  counts  of  this  indict- 
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ment  all  comply  with  that  rule. 

Count  1  and  Count  2,  identical  except  for  the  date, 
allege  that  the  claim  of  citizenship  was  made 

"in  an  application  for  a  retail  liquor  license 
under  the  laws  of  the  State  of  Montana,  filed 
by  him  with  the  Montana  Liquor  Control 
Board." 

This  is  certainly  a  compliance  with  the  rule  that  the 
statement  was  deliberately  and  seriously  made  in 
answer  to  a  question  propounded  by  one  who  had  a 
right  to  ask  it.  The  Montana  Liquor  Control  Board  and 
the  laws  of  Montana  under  which  it  operates  and  un- 
der which  it  issues  liquor  licenses  are  all  matters  of 
judicial  cognizance  by  the  Courts  of  the  United  States 
and  do  not,  of  course,  require  to  be  pleaded  in  an  in- 
dictment. Chapter  84,  LI.  Montana  1937,  Sec.  3, 
Sec.  5  and  Sec.  10.     See  appendix. 

The  indictment  states  the  facts  from  which  the 
inference  of  fraud  arises;  viz.,  that  DePratu  sought 
to  obtain  a  liquor  license  by  making  a  false  statement 
that  he  was  a  citizen.  The  laws  of  Montana  require 
that  h'censees  be  citizens  of  the  United  States.  It  is 
submitted  that  if  the  indictment  had  set  forth  ver- 
batim a  copy  of  the  written  application  for  liquor 
licenses,  not  only  would  the  indictment  be  no  better, 
but  would  offend  against  the  provisions  of  Rule  7  (c) 
of  the  Rules  of  Criminal  Procedure  by  making  it  prolix 
and  full  of  surplusage. 

Count  3  complies  with  the  rule.     It  alleges  that  the 


false  claim  of  citizenship  made  at  Sweet  Grass,  Mon- 
tana, on  September  1  1,  1946,  was  made. 

"before  a  board  of  special  inquiry  of  the  Immi- 
gration and  Naturalization  Service  of  the 
United  States,  having  been  first  duly  sworn  as 
a  witness," 

and  further  states  that  the  defendant 

"did  wilfully  and  knowingly  testify  in  part  as 
follows:", 

following   with   the   alleged   false   statement  charged 
in  Count  3. 

Here  again  we  have  the  allegation  of  facts,  which 
disclose  that  the  claim  of  citizenship  was  made  not  in 
jest  or  in  idle  boast,  but  mode  deliberately  and  seri- 
ously in  answer  to  a  question  propounded  by  a  person 
who  had  a  right  to  ask.  It  does  not  seem  to  the  writer 
that  the  court  needs  a  blue  print  of  the  plan  of  this 
count  of  the  indictment  to  show  its  sufficiency  in  res- 
pect of  the  attack  made  by  appellant.  It  may  be 
emphasized,  however,  that  one  who  is  sworn,  and  who 
testifies,  and  who  does  so  before  officers  of  the  United 
States,  is  not  engaged  in  jest  or  in  boasting,  and  there 
is  no  room  for  construction  of  Count  Three  to  that 
effect.  There  is  certainly  the  plain  intendment  by  the 
language  used  that  the  officers  of  the  Immigration 
Service  were  engaged  in  official  business,  and  that 
they  had  the  right  to  ask  the  question  which  the  appel- 
lant falsely  answered. 

The  case  of  United  States  v.  Weber,  71  F.  Supp.  88 
(Dist.  Ct.  N.  D.  III.)  is  cited  with  the  claim  that  it  sup- 
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ports  the  appellant's  contention.     There  are  several 
answers  which  may  be  made. 

It  is  not  difficult  to  distinguish  the  Weber  case  on 
the  facts.  The  indictment  held  to  be  insufficent 
merely  stated  that  the  representation  was  made  to 
the  "Andrew  Company  of  Chicago  and  to  its  officers," 
without  disclosing  any  facts  as  to  the  purpose  of  ask- 
ing the  question  or  making  the  representation.  In 
other  words,  the  specific  averments  of  fact,  for  lack 
of  which  the  Chicago  court  held  the  indictment  bad, 
are  fully  contained  in  the  present  indictment. 

District  Judge  Sullivan  in  his  opinion  cites  and 
purports  to  follow  United  States  v.  Achtner,  144  F. 
(2d)  49,  and  so,  in  our  judgment,  if  his  actual  de- 
cision may  be  considered  as  going  beyond  the  rule 
declared  in  the  Achtner  case,  it  must  be  deemed  in 
conflict  with  it.  That  it  does  go  beyond  the  Achtner 
case,  at  least  in  its  dicta  as  to  the  true  ruling  of 
pleading,  we  think  quite  obvious.  District  Judge  Sul- 
livan quotes  with  approval  some  ancient  decisions 
from  the  state  jurisdiction  of  Illinois  in  support  of  his 
ruling  of  which  two  examples  can  be  given  here: 

People  V.  Hobbs,  352  III.  224,  185  N.E.  610: 

The  indictment  was  held  bad  because  in  charging 
embezzlement  against  the  Treasurer  of  "Johnson  City 
Relief  Association,  a  voluntary  association  of  individ- 
uals", the  indictment  did  not  state  the  names  of  all 
the  individuals  composing  the  association  (!) 
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Wallace  v.  People,  63  III.  451: 

Indictment  charging  larceny  of  property  of  "Ameri- 
can Merchants  Union  Express  Company",  failed  to 
state  that  the  company  was  a  corporation. 

However  meritorious  may  have  been  the  logic  and 
however  salutary  may  have  been  the  practice  in  the 
day  when  that  kind  of  decision  was  current  in  the 
courts,  it  is  manifest  that  the  Rules  of  Criminal  Pro- 
cedure, particularly  Rule  7  (c),  were  intended  once  and 
for  all  to  abolish  the  fiction  that  a  defendant's  rights 
are  prejudiced  by  such  alleged  defects.  (Rule  7  (c) 
is  in  appendix). 

In  the  last  section  of  District  Judge  Sullivan's 
opinion,  page  91,  he  sets  forth  that  the  defendant 
would  be  prejudiced  by  the  failure  of  the  indictment 
to  state  whether  "the  Andrew  Company  is  a  partner- 
ship or  a  corporation".  He  goes  on  to  soy  that  it 
should  be  stated  in  the  indictment  who  the  members 
of  the  partnership  were,  if  it  was  a  partnership,  and 
who  the  officials  of  the  company  were,  if  it  was  a 
corporation.  Giving  the  utmost  consideration  to  this 
line  of  reasoning,  we  submit  that  it  is  completely 
answered  by  the  provisions  of  Rule  7  (f)  of  the  Rules 
of  Procedure,  providing  for  bills  of  particulars.  (See 
Appendix). 

In  final  comment  upon  the  Weber  case  it  is  cer- 
tainly proper  to  observe  that  the  authority  of  District 
Judge  Sullivan  does  not  transcend  the  authority  of 
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Judge  Brown.  Judge  Brown's  comments  on  this  in- 
dictment are  more  consonant  with  the  Rules  of  Crimi- 
nal Procedure  than  those  of  Judge  Sullivan: 

"It  seems  to  me  that  under  the  authority  of 
the  Circuit  Court  of  Appeals  of  this  Circuit, 
and  under  the  statute,  all  that  is  necessary  to 
charge  the  offense  in  the  indictment  is  con- 
tained in  the  first  seven  lines  of  the  indict- 
ment, and  that  all  after  that,  to  me,  is  sur- 
plusage in  the  indictment,  not  necessary  to 
the  charging  of  the  offense  at  all."  (R.   Ill .) 

(The  court  referred  to  the  first  seven  lines  of  Count- 
three,  which  in  the  original  document  end  with  the 
words  "and  without  otherwise  being  a  citizen  of  the 
United  States.") 

It  will  thus  be  seen  that  the  trial  judge  regarded 
the  latter  portion  of  Count  three  as  consisting  merely 
of  evidentiary  allegations,  and  it  may  be  that  this 
court  will  agree  with  him.  Regardless  of  that  fact, 
however,  and  whether  the  latter  allegations  are  sur- 
plusage or  not,  they  do  make  specific  and  exact  the 
charge  against  the  defendant  so  that  he  could  not 
be  subject  to  double  jeopardy  by  reason  of  indefinite- 
ness  in  the  charge. 

This  court  has  twice  recently  had  occasion  to  an- 
nounce the  rule  as  to  the  sufficiency  of  an  indictment. 

United  States  v.   Bickford,   168  F.  (2d)  26. 
McCoy  v.  United  States,  decision  August  24, 
1948,  not  yet  reported). 

in  the  first  of  these  decisions  this  court  laid  down 

the  following  rule. 
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"It  is  enough  that  the  necessary  facts 
appear  in  any  form,  or  by  fair  construction 
can  be  found  within  the  terms  of  the  indict- 
ment." 

Citing  in  support  of  such  rule: 

Hagner  v.  United  States,  285  U.S.  427 
Berger  v.  United  States,  295  U.S.  78 
Hopper  V.    United   States,   9   Cir.,    142   F. 
(2d)   181. 

In  the  McCoy  cose,  decided  by  the  entire  bench  of 

the  Ninth  Circuit,  the  court  said: 

"the  claim  that  the  indictment  is  fatally 
defective  rests  upon  a  strained  technical 
analysis  of  the  drafter's  rhetoric  to  the  effect 
that  a  mere  possible  meaning  of  the  language 
used  could  be,"  etc. 


"The  indictment  must  be  considered  as  a 
whole,  and  the  violated  statute  is  cited  in  it 
and  plainly  informs  the  accused  of  the  law 
allegedly  violated." 

All  three  counts  of  the  indictment  here  conform  to 

those  decisions. 

CONTENTION  THAT  COUNT  THREE 
CHARGES  PERJURY 

Pages  47-48  of  appellant's  brief  make  the  claim 
that  the  trial  court  should  have  applied  the  rules  as 
to  proof  of  perjury  in  dealing  with  the  evidence  of 
the  government  in  support  of  Count  Three.  We 
have  already  set  forth  and  discussed  the  contents  of 
Count  Three,  but  it  may  be  briefly  further  referred 
to.     As  directed  by  Rule  7  of  the  Rules  of  Criminal 
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Procedure,  it  is  entitled  with  the  citation  of  the  low 

charged  to  have  been  violated,  and  reads: 

"(Falsely  Claiming  U.  S.  Citizenship.) 
(8  USCA  746(a)  18)" 

So  the  defendant  was  fully  informed  of  that. 

Now,  after  alleging  what  the  false  representation 
was,  and  the  time  and  place,  it  goes  on  to  say  that  the 
appellant  was  under  oath  and  that  he  testified.  The 
counsel  seized  upon  these  circumstances  to  base  a 
contention  that  the  government  was  trying  unsucces- 
sfully to  plead  a  count  for  perjury — in  other  words 
to  construct  a  straw  man.  What  the  trial  court 
thought  of  the  effort  we  produce  from  the  transcript: 

"The  Court:  Whether  the  Board  had  auth- 
ority to  administer  oaths,  or  not,  is,  in  my 
opinion,  something  that  is  immaterial,  because 
the  statute  doesn't  require  that  a  represen- 
tation of  citizenship  be  made  under  oath 
before  it  is  unlawful.  A  representation  not 
made  under  oath,  if  untrue,  would  be  as  un- 
lawful as  one  made  under  oath." 


"The  third  count,  in  my  opinion,  isn't  legally 
sufficient  to  charge  perjury.  If  the  man  was 
being  prosecuted  on  a  charge  of  perjury,  I 
would  have  sustained  the  motion  to  dismiss 
on  the  third  count,  because  in  my  opinion,  the 
count  isn't  legally  sufficient  to  charge  perjury 
at  all.  There  may  be  sufficient  In  the  count, 
if  the  statements  mode  under  oath  by  the  de- 
fendant there  before  this  Board  were  untrue, 
were  false,  it  may  be  that  he  might  be  guilty 
of  perjury,  but  he  is  not  being  prosecuted  for 
perjury  at  all  in  this  cose  on  this  indictment. 
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It  seems  to  me  that  under  the  authority  of  the 
Circuit  Court  of  Appeals  of  this  Circuit,  and 
under  the  statute,  all  that  is  necessary  to 
charge  the  offense  in  the  indictment  is  con- 
tained in  the  first  seven  lines  of  the  indict- 
ment, and  that  all  after  that,  to  me,  is  sur- 
plusage in  the  indictment,  not  necessary  to  the 
charging  of  the  offense  at  all."  (R.   110-111.) 

Carrying  out  further  the  concocting  of  a  straw  man, 

appellant  cites 

Fotie  V.  United  States,  137  F.  (2d)  831,  and  states 
(R.  47): 

"  .  .  the  court  concluded  that  perjury  was  charg- 
ed" etc.  (My  italics.)  The  word  "concluded"  amounts 
to  a  statement  that  the  appellate  court  in  the  Fotie 
case  had  before  it  a  contention  or  dispute  as  to 
whether  the  indictment  charged  perjury  or  charged 
something  else.  No  such  condition  existed.  A  short 
quotation  will  suffice: 

"Two  indictments  were  returned  against 
the  appellant  in  the  district  court,  the  first. 
No.  15,228,  charging  him  with  violation  of 
sec.  79  of  the  Criminal  Code,  18  U.S.C.A.  sec. 
141,  and  the  second,  No.  15,239,  in  three 
counts  charging  him  with  the  crime  of  perjury 
under  sec.  125  of  the  Criminal  Code,  18 
U.S.C.A.  231   ...  . 

By  stipulation  the  cases  were  consolidated 
for  trial  before  the  court  without  a  jury." 
(Italics  supplied.) 

The  appellate  court  was  not  required  to  decide,  and 

did  not  decide,  any  question  as  to  either  indictment 

involving  a  doubt  or  dispute  as  to  what  crime  was  char- 


16 


ged.  It  did  not  hold  either  indictment  insufficient.  It 
treated  both  indictments  as  sufficient.  It  proceeded 
to  discuss  in  two  separate  sections  of  the  opinion  "The 
First  Indictment"  and  "The  Second  Indictment"  and 
its  decision  deals  entirely  with  the  legal  sufficiency 
of  the  eridence  (a)  to  sustain  the  conviction  on  the 
first  indictment  and  (b)  to  sustain  the  second.  Both 
bodies  of  proof  were  held  insufficient. 

For  the  reasons  stated  all  that  the  Fotie  Cdse  de- 
cided was  that  in  a  prosecution  for  perjury  "period" 
the  proof  of  the  crime  must  consist  of  either  two  wit- 
nesses or  one  witness  and  corroborating  circum- 
stances   which  rule  we  would  have  had  to  comply 

with  if  we  had  charged  perjury.  Since  the  only  case 
cited  wholly  fails  to  support  this  contention  of  appel- 
lant, no  further  discussion  seems  required. 

APPELLANT'S  CONTENTIONS   INVOLVING 

SUFFICIENCY  OF  EVIDENCE,  PRESUMPTION 

OF  INNOCENCE,  DERIVATIVE 

CITIZENSHIP,  ETC. 

The  various  sections  of  appellant's  brief  dealing 
with  the  subjects  mentioned  in  the  above  title  really 
amount  to  a  single  contention,  which  is  to  the  effect 
that  the  government  did  not  moke  a  case  to  go  to  the 
jury  because  of  what  it  did  not  prove.  The  problem 
was  succinctly  stated  by  the  trial  court  (R.  139): 

"The  question  is  how  far  is  the  government 
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required  to  go  in  its  proof  to  exclude  all  hypo- 
theses and  all  conjectures,  no  matter  how  ex- 
treme they  may  be." 

The   government's   proof   of   alienage,    as   already 
summarized  in  the  first  portion  of  this  brief,  showed 
that  appellant  in  1936,  after  a  long  residence  in  the 
United  States,  petitioned  the   Immigraton  Service  to 
take  notice  of  the  fact  that  he  was  an  alien  and  to 
render  his  American  residence  lawful  (i.  e.,  not  subject 
to  deportation,  we  suppose,  since  no  other  reason  ap- 
pears)   by    making    an    administrative    finding    and 
determination.      (R.    102.)       It    further    showed    that 
he  again,  in   1940,  made  a  declaration,  with  all  the 
required  solemnity  prescribed  by  statute,  that  he  was 
an  alien,  and  invoked  the  administrative  functions  of 
the  government  to  register  him  as  such.  (R.  96-98.) 
It    further    showed    that    the    Chief    of    Information, 
Henry  Colarelli,  made  search  of  the  master  files  on 
April    10,    1947,    and    found   that    DePratu   was    not 
named    in    said    files.       It    further    showed    that    the 
Spokane    office    of    the    Immigration    Service    made 
search,  as  of  the  date  of  the  trial,  and  that  its  records 
showed  DePratu  to  be  an  unnaturalized  alien.  (R.103- 
105).      It  further  showed  that   DePratu  was  born   in 
Canada.     (R.  97.) 

The  criticism  made  of  this  body  of  proof  is  that  it 
was  not  a  prima  facie  case  because  the  government 
did  not  expressly  prove  that  DePratu's  father  was  not 
a  counsular  officer  in  Canada,  and  did  not  expressly 
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disprove  that  his  father  entered  the  country  and  be- 
came naturalized  while  appellant  was  under  21. 
Whether  this  was  not  in  effect  done  by  the  govern- 
ment's case,  by  a  strong  inference  of  fact,  we  submit 
by  the  following  analysis: 

The  existence  of  derivative  citizenship  is  rebutted 
by  two  acts  shown  to  have  been  done  by  appellant. 
(1)  In  1936  he  petitioned  the  Department  to  make  a 
record  of  his  arrival  in  this  country,  in  order  to  estab- 
lish himself  as  a  "lawful  permanent  resident".  (2)  in 
1940  he  filed  the  Alien  Registration  instrument. 

Both  these  acts  were  not  mere  admissions,  they  were 
demands  or  requests  made  by  appellant  that  the  ad- 
ministrative machinery  of  the  government  be  put  in 
motion,  in  the  first  instance,  to  have  himself  listed 
as  an  alien  lawfully  residing  in  this  country;  in  the 
second  instance,  to  make  a  record  of  his  alienage. 

IF  IT  WERE  A  FACT  THAT  BEFORE  HE  CAME  OF 
AGE— ABOUT  THE  YEAR  1882— HIS  FATHER  HAD 
BECOME  NATURALIZED  AND  THEREBY  DERIVA- 
TIVE CITIZENSHIP  HAD  ACCRUED  TO  HIMSELF, 
HE  HAD  HAD  MORE  THAN  FIFTY  YEARS  TO 
LEARN  THAT  FACT.  AND  IF  THAT  HAD  BEEN 
THE  FACT,  HE  WOULD  HAVE  APPLIED  FOR  A  CER- 
TIFICATE OF  DERIVATIVE  CITIZENSHIP,  NOT 
ASKED  TO  BE  REGISTERED  AS  A  NON-CITIZEN. 

Thus  these  two  acts  stand  unexplained — one  in 
1936,  the  other  in   1940 — and  the  inference  there- 
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from  that  he  had  no  derivative  citizenship  was  proper 
for  the  jury  to  draw.  The  claim  that  the  government 
was  under  the  burden  of  going  bock  to  the  preceding 
generation  and  establishing  that  appellant's  father 
was  an  alien,  etc.,  was  dealt  with  by  the  trial  court 
as  follows: 

"The  Court:  Well,  I  con  go  with  you  on  a 
part  of  your  argument,  Mr.  Davidson,  I  think 
it  is  sound.  I  think  that  portion  of  your  argu- 
ment where  you  maintain  that  the  burden  is 
on  the  government  to  prove  that  this  defend- 
ant was  not  a  citizen  of  the  United  States  when 
he  made  the  representation  is  sound.  I  don't 
have  any  doubt  about  it.  But  here  is  the  ques- 
tion. That  is  the  burden  that  is  on  the  govern- 
ment as  before  the  jury.  This  question  now 
is  for  me  to  direct  a  verdict  of  acquittal,  and 
if  there  is  any  evidence  at  all  in  the  cose  from 
which  the  jury  could  reasonably  conclude  that 
the  man  was  not  a  citizen,  I  have  no  right  to 
direct  a  verdict  of  acquittal.  If  the  evidence 
is  in  such  state  that  the  minds  of  reasonable 
men  could  differ,  I  hove  no  right  to  direct  a 
verdict,  and  there  is  admitted  in  evidence  this 
exhibit.  Exhibit  5,  a  writing  signed  by  the  de- 
fendant in  which  he  said  he  was  born  at  or 
near  Alexandero,  Ontario,  Canada.  This  is  his 
statement.  If  the  jury  accepts  that  statement 
as  true,  that  establishes  his  citizenship  right 
there,  and  establishes  that  he  is  not  a  citizen 
of  the  United  States.  Now,  there  is  a  legal 
presumption  that  a  condition  once  shown  to 
exist  is  presumed  to  exist  as  long  as  things  of 
that  nature  exist.  So,  he  has  established  him- 
self by  his  statement  as  a  citizen  of  a  country 
other  than  the  United  States.  Now,  there  is 
no  presumption  at  all  that  I  know  of  that  one 
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gains  citizenship  by  reason  of  lengthy  resi- 
dence in  the  United  States;  no  such  presump- 
tion as  that  that  I  know  of  now  exsits.  In 
answer  to  the  question,  "I  am  a  citizen  or  sub- 
ject of,"  he  said,  "Uncertain,  but  last  of 
Canada."  So  he  there  again  says  that  his  last 
citizenship  status  that  he  knew  about  was  that 
of  a  Canadian.  He  does  say,  "Uncertain," 
which  means  little  to  my  mind,  and  certainly 
it  doesn't  mean  that  he  believes  he  is  a  citizen 
of  the  United  States.  He  doesn't  say  there  he 
believes  he  is  a  citizen  of  the  United  States, 
but  is  uncertain  about  it.  He  said  he  was  un- 
certain about  his  citizenship,  the  last  he  knew 
about  it  was  he  was  a  Canadain.  Of  course, 
it  is  true,  and  in  my  opinion,  you  are  correct 
in  your  argument  that  if  he  came  to  this  coun- 
try when  he  was  17  years  old,  and  that  is  the 
evidence,  and  his  father  or  mother  came  with 
him,  and  his  father  was  thereafter  naturalized, 
if  he  was  under  21  years  old  at  the  time  his 
father  was  naturalized,  he  became  a  citizen; 
but  if,  at  the  time  of  his  father's  naturaliza- 
tion, he  was  over  21  years  of  age,  he  would  not 
became  a  citizen.  But  there  is  no  presumption, 
that  I  know  of  that  his  father  came  here  and 
was  naturalized.  There  is  no  presumption 
that  he  was  naturalized  while  this  man  was 
under  the  age  of  21  years,  so  as  to  grant  to 
defendant  the  benefit  of  derivative  citizenship 
through  the  citizenship  of  his  father.  In  other 
words,  the  question  is  how  far  is  the  govern- 
ment required  to  go  in  its  proof  to  exclude  oil 
hypotheses  and  all  conjecture,  no  matter  how 
extreme  they  may  be.  I  don't  think  that  the 
government,  in  order  to  make  a  prima  facie 
case,  is  required  to  go  to  that  length,  is  re- 
quired to  go  to  the  length  of  showing  whether 
the  father  of  this  defendant  himself  became  a 
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naturalized  citizen  of  the  United  States,  and 
further  to  show  that  if  the  father  did  become 
naturalized,  he  did  not  become  naturolized 
during  the  minority  of  this  defendant  and  while 
this  defendant  was  residing  in  the  United 
States.  To  me  that  seems  to  be  requiring  or 
placing  a  burden  of  proof  upon  the  govern- 
ment that  the  government  couldn't  possibly  be 
expected  to  assume,  and  particularly  in  view 
of  the  testimony  of  the  inspector  here  that  was 
given  and  stands  uncontradicted  that  they  may 
or  may  not  have  a  record  of  a  minor  child 
whose  father  was  admitted  to  naturalization, 
depending  upon  the  record  his  father  furnish- 
es at  the  time  of  his  admission  to  citizenship." 
(Italics  supplied.)  (R.   137-140.) 

The  same  reasoning  applies  with  equal  force  to  the 
hypothesis  that  appellant's  parents  were  American 
citizens  residing  in  Canada.  He  had  had  fifty  years 
to  learn  that  fact,  if  it  existed,  and  he  did  not  take  the 
witness  stand. 

Likewise,  his  Canadian  birth  resulted,  of  course, 
in  Canadian  citizenship.  There  exists  no  presump- 
tion that  by  residence  in  the  United  States  he  became 
naturalized. 

United  States  ex  rel.  Barilla  v.  Uhl,  27  F.  Supp.  747: 

"True,  the  burden  is  upon  the  government 
of  proving  alienage  (United  States  ex  rel, 
Bilokumsky  v.  Tod,  263  U.S.  149,  44  S.Ct.  54, 
68  L.Ed.  221),  but  I  think  the  burden  has  been 
met  by  the  government,  because  the  relator 
here  was  born  in  Italy  and  was  an  alien  when 
he  entered  the  country  and  on  several  of  his 
re-entries  to  this  country  he  was  still  an  alien 
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and  this  status  is  presumed  to  have  continued 
until  the  contrary  is  established.  Hauenstein 
V.  Lynham,  100  U.S.  483,  25  L.Ed.  628. 

At  this  point  it  is  proper  to  juxtapose  the  language 
of  the  Suprenne  Court  which  pretty  well  settles  all 
questions  of  presumptions  and  inferences,  including 
particularly  the  extent  of  the  presumption  of  inno- 
cence, which  appellant  invokes.  Dunlop  v.  United 
States,   165  U.S.  486,  502: 

"The  position  of  the  defendant  in  this  con- 
nection is  that  the  presumption  of  the  defen- 
dant's innocence  in  a  criminal  case  is  stronger 
than  any  presumption,  except  the  presumption 
of  the  defendant's  sanity,  and  the  presumption 
of  knowledge  of  the  law,  and  that  he  was  en- 
titled to  a  direct  charge  that  the  presumption 
of  the  defendant's  innocence  was  stronger 
than  the  presumption  that  the  messengers, 
who  deposited  these  papers  in  their  proper 
boxes,  took  them  from  the  mails.  If  it  were 
broadly  true  that  the  presumption  of  innocence 
overrides  every  other  presumption,  except 
those  of  sanity  and  knowledge  of  the  law,  it 
would  be  impossible  to  convict  in  any  case 
upon  circumstantial  evidence,  since  the  gist 
of  such  evidence  is  that  certain  facts  may  be 
inferred  or  presumed  from  proof  of  other  facts. 
Thus,  if  property  recently  stolen  be  found  in 
the  possession  of  a  certain  person,  it  may  be 
presumed  that  he  stole  it,  and  such  presump- 
tion is  sufficient  to  authorize  the  jury  to  con- 
vict, notwithstanding  the  presumption  of  his 
innocence.  So,  if  a  person  be  stabbed  to 
death,  and  another,  who  was  last  seen  in  his 
company,  were  arrested  near  the  spot  with  a 
bloody  dagger  in  his  possession,  it  would  raise. 
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in  the  the  absence  of  explanatory  evidence,  a 
presumption  of  fact  that  he  had  killed  him. 
So,  if  it  were  shown  that  the  shoes  of  an  ac- 
cused person  were  of  peculiar  size  or  shape, 
and  footmarks  were  found  in  the  mud  or  snow 
of  corresponding  size  or  shape,  it  would  raise 
a  presumption,  more  or  less  strong  according 
to  the  circumstances,  that  those  marks  had 
been  made  by  the  feet  of  the  accused  person. 
It  is  true  that  it  is  stated  in  some  of  the  auth- 
orities that  where  there  are  conflicting  pre- 
sumptions, the  presumption  of  innocence  will 
prevail  against  the  presumption  of  the  con- 
tinuance of  life,  the  presumption  of  the  con- 
tinuance of  things  generally,  the  presumption 
of  marriage  and  the  presumption  of  chastity. 
But  this  is  said  with  reference  to  a  class  of  pre- 
sumptions which  prevail  independently  of 
proof  to  rebut  the  presumption  of  innocence, 
or  what  may  be  termed  abstract  presumptions. 
Thus,  in  prosecutions  for  seduction,  or  for  en- 
ticing an  unmarried  female  to  a  house  of  ill- 
fame,  it  is  necessary  to  aver  ond  prove  affirm- 
atively the  chastity  of  the  female,  notwith- 
standing the  general  presumption  in  favor  of 
her  chastity,  since  this  general  presumption  is 
overridden  by  the  presumption  of  the  inno- 
cence of  the  defendant.  People  v.  Roderigas, 
49  California,  9;  Commonwealth  v.  Whittaker, 
131  Mass.  224;  West  v.  State,  1  Wisconsin, 
209;  Zabriskie  v.  State,  43  N.J.  Law,  640; 
1  Greenl.  Ev.  §  35.  This  rule,  however,  is  con- 
fined to  cases  where  proof  of  the  facts  raising 
the  presumption  has  no  tendency  to  establish 
the  guilt  of  the  defendant,  and  has  no  appli- 
cation where  such  proof  constitutes  a  link  in 
the  chain  of  evidence  against  him. 

In   such   cases  as  the  one   under  consider- 
ation,  it   is  not  so  much  a  question  of  com- 
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parative  presumptions,  one  against  the  other, 
as  one  of  the  weight  of  evidence  to  prove  a 
certain  fact,  namely,  that  these  papers  were 
taken  from  the  mails.  It  was  a  question  for 
the  jury  to  say  whether  the  facts  proven  in 
this  connection  satisfied  them  beyond  a 
reasonable  doubt,  and  notwithstanding  the 
presumption  of  innocence,  that  these  papers 
were  taken  from  the  mails;  and  the  abstract 
instruction  requested  would  only  have  tended 
to  confuse  them,  since,  if  literally  followed,  it 
would  have  compelled  a  verdict  of  acquittal." 

The  argument  concerning  derivative  citizenship 
can  very  well  be  disposed  of  on  the  following  quite 
reasonable  basis:  Derivative  citizenship  would  have 
to  be  acquired  before  appellant  came  of  age,  which 
would  be  in  the  year  1  899,  since  he  was  born  in  1 878. 
It  could  not  happen  at  any  later  date.  However,  both 
in  1936  and  1940  he  declared  himself  to  be  an  alien. 
The  jury  would  have  the  right  to  accept  the  evidence 
that  he  was  an  alien  both  in  1936  and  1940,  or  in 
either  of  those  years.  Such  being  the  fact,  deriva- 
tive citizenship  would  be  impossible  because  of  the 
age  factor.  Concerning  the  alleged  possibility  of 
appellant  having  been  the  child  of  U.  S.  citizens  living 
In  Canada,  the  same  reasoning  would  apply  with  equal 
or  greater  force. 

The  jury  would  then  properly  come  to  the  point  of 
considering  whether  appellant,  between  1936-1940 
and  the  year  1946,  when  the  representations  were 
made  (January,  June  and  September),  became  nat- 
uralized by  the  statutory  procedure.    They  would  have 
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to  regard  the  uncontradicted  showing  made  by  the 
Colarelli  certificate  and  the  Nooney  testimony,  i.e., 
by  the  records  of  the  Spokane  office  of  the  Immi- 
gration Service  as  well  as  the  master  records  of  the 
entire  national  service,  that  appellant  was  still  in  the 
year  1947  a  non-naturalized  resident  of  this  country, 
and  therefore  that  he  could  not  have  been  a  citizen 
at  any  time  in  the  year   1946. 

To  ask  the  court  to  take  the  case  from  the  jury  in 
the  face  of  such  a  record,  as  counsel  did  by  their 
motion  for  acquittal,  was  merely  to  invite  the  court  to 
ignore  the  facts  in  evidence. 

NO  BREACH  OF  THE  RULE  THAT  ADMISSIONS 
REQUIRE  CORROBORATION 

In  complaining  of  the  rulings  of  the  trial  court  ap- 
pellant has  failed  to  observe  the  distinction  between 
admissions  made  before  the  time  of  the  offense 
charged,  on  the  one  hand,  and  admissions  in  the 
nature  of  confessions  which  ore  mode  after  such  time. 
The  statements  of  appellant  which  he  asserts  to  be 
admissions  consist  of  two  written  declarations  here- 
inbefore discussed,  viz.,  his  petition  to  be  'regular- 
ized' as  a  resident  alien  and  his  registration  as  an 
alien  before  the  Immigration  Service.  These  two 
declarations  were,  as  herein  noted,  made  in  1936  and 
1940  respectively — the  one  eight  years  and  the  other 
six  years  before  the  time  of  the  crime  charged.     Such 
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declarations  are  not  within  the  rule  that  corroboration 

is  required. 

Warszower  V.  United  States,  312  U.S.  342,  347 
"The  rule  requiring  corroborations  of  con- 
fessions protects  the  administration  of  the 
criminal  law  against  errors  in  convictions 
based  upon  untrue  confessions  alone.  Where 
the  inconsistent  statement  was  made  prior  to 
the  crime  this  danger  does  not  exist.  There- 
fore we  ore  of  the  view  that  such  admissions 
do  not  need  to  be  corroborated.  They  con- 
tain none  of  the  inherent  weaknesses  of  con- 
fessions or  admissions  after  the  fact.  Cases 
in  the  circuits  are  cited  by  petitioner  to  the 
contrary.  In  Gulotta  v.  United  States,  the  de- 
cision turned  on  the  similarity  of  confessions 
and  admissions  rather  than  upon  any  differ- 
ences between  admissions  before  and  after  the 
fact.  In  Duncan  v.  United  States  and  in  Gord- 
nier  v.  United  States  the  conclusion  was  reach- 
ed without  any  comment  upon  this  difference. 
Our  consideration  of  the  effect  of  admissions 
prior  to  the  crime  leads  us  to  the  other  con- 
clusion. 

The  law  requires  that  a  jury  be  convinced 
beyond  a  reasonable  doubt  of  the  defendant's 
guilt.  An  uncorroborated  confession  or  evi- 
dence of  perjury,  given  by  one  witness  only, 
does  not  as  a  matter  of  law  establish  beyond 
a  reasonable  doubt  the  commission  of  a  crime, 
but  these  are  exceptions  to  the  normal  require- 
ment that  disputed  questions  of  fact  are  to  be 
submitted  to  the  jury  under  appropriate  in- 
structions. In  this  case  the  earlier  statements 
of  birth  and  therefore  necessarily  of  residence 
outside  of  the  United  States,  if  believed  by  the 
jury,  prove  the  falsity  of  the  statements  to  the 
contrary  in  the  application.     Where  the  crime 
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charged  is  a  false  statement  and  where  it  finds 
its  only  proof  in  admissions  to  the  contrary 
prior  to  the  act  set  out  in  the  indictment,  it 
may  be  unlikely  that  a  jury  will  conclude  that 
the  falsity  of  the  later  statement  is  proven  be- 
yond a  reasonable  doubt,  but  such  evidence 
justifies  submission  of  the  question  to  them. 
In  this  present  cose  there  was  other  evidence 
of  the  falsity  of  the  disputed  statements  in 
the  application." 

This  court  will  have  observed  that  appellant's  brief 

relies  on 

Duncan  v.  United  States,  68  F.  (2d)  136,  and 
Gulotta  V.  United  States,  1 13  F.  (2d)  683, 

and  will  now  observe  from  the  foregoing  quotation 
that  they  ore  both  specifically  overruled  insofar  as 
they  hold  (if  they  do  hold)  that  admissions  prior  to 
the  time  of  the  offense  charged  require  corroboration. 

The  third  and  lost  case  relied  on  by  appellant 
on  the  point  under  discussion  is 

United  States  v.  Isaacson,  59  F.  (2d)  966, 
which   has  to  do  with   the  corroboration   required  of 
the  prosecution  in  a  perjury  cose,  and  contains  no  dis- 
cussion whatever  of  the  doctrine  concerning   extra- 
judicial admissions. 

Accordingly  this  point  is  unsupported  by  any 
authority  whatever,  and  requires  no  further  discus- 
sion on  the  assumption  of  appellant  that  the  declar- 
ations in  question  were  not  corroborated. 
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But  they  were  corroborated.  The  decloraitons 
proved  he  was  an  alien  in  1 936  and  1 940.  The  Immi- 
gration Service  records  proved  he  was  an  alien  in  1947 
end  1948.  This  was  all  part  of  a  continuing  status 
over  a  12-year  period.  So  the  record  does  not  sup- 
port appellant  even  if  he  had  any  authority  for  the 
rule  asserted. 

FAILURE  TO  CHARGE  ON 
CIRCUMSTANTIAL  EVIDENCE 

In  appellant's  brief,  pp.  41,  42,  are  discussed  his 
Specifications  17,  20  and  21.  As  a  basis  for  the  con- 
tention under  this  head  counsel  says: 

"The  evidence  as  to  defendant's  citizenship, 
or  lack  of  the  same,  is  entirely  circumstan- 
tial." 

What  the  trial  court  thought  is  shown  on  R.  183: 

"We  have  direct  and  positive  evidence,  oral 
and  in  writing,  that  the  man  said  he  was  a 
citizen  of  the  United  States.  We  have  direct 
and  positive  evidence,  if  believed  by  the  jury, 
that  the  man  is  not  a  citizen  of  the  United 
States.  Neither  one  of  these  things  have 
been  proven  by  circumstantial  evidence  or 
indirect  evidence." 

The  same  counsel  made  the  same  contention  which 
he  makes  here,  in 

McCoy  V.  United  States,  9th  C.C.A.,  Aug.  24, 

1948,  (not  yet  reported). 
It  is  believed  that  just  about  everything  this  court's 
opinion  in  the  McCoy  cose  contains  on  that  subject 
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is  pertinent,  but  we  do  not  wish  to  quote   it  all.      In 

part  it  must  be: 

"Measured  by  the  above  rule  there  is  evi- 
dence of  both  kinds  in  the  case,  each  of  which, 
in    all    probability,    had    considerable    weight 
with  the  jury.     However,  even  with  the  aid  of 
such  a  concise  statement,  it  is  not  always  easy 
to  lay  one  item  of  evidence  on  one  side  of  the 
distinguishing    line   and  another   item  on   the 
other  side  of  the  line.     Much  evidence,  which, 
with  its  recital,  would  be  classed  as  direct  evi- 
dence, upon  closer  observation  turns  out  to  be 
circumstantial   in  character.      Events  occur  so 
often  in  pattern  that  we  accept  them  as  direct 
evidence  of  a  fact  proved,  whereas  they  are 
only    facts   which    habitually   accompany   the 
fact  we  deem  proved.     Any  rule  for  the  special 
treatment  of  evidence   upon  the   basis  of   its 
character,   direct  or  circumstantial,    is  bound 
to  be  difficult  of  correct  application.     And  too, 
any  instruction  to  a  jury  directing  a  different 
treatment  for  circumstantial  evidence  than  is 
to  be  accorded  direct  evidence  will,  if  heeded 
at   all,    tend   to   confusion    and    incite    in    the 
juror's  mind  the  too  prevalent  and  persistent 
illusion    that    circumstantial    evidence    is    in- 
ferior to  direct  evidence.     The  giving  of  any 
such  instruction  is  very  apt  to  be  regarded  as 
in  some  degree  judicially  confirming  the  not 
uncommon  belief  that  a  conviction  by  the  aid 
of  circumstances  is  highly  unreliable  and  un- 
conscionable.    The  books  are  full  of  judicial 
discord    through    attempts   to    distinguish    be- 
tween  direct  and   circumstantial    evidence    in 
jury  instructions." 

We   insist  that  the  trial   court   rightly   stated   that 
there   was   no   circumstantial    evidence    in   the   case. 
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There  could  have  been  evidence  that  the  defendant 
had  voted  at  American  elections  without  challenge, 
which  would  have  been  a  circumstance  consistent  with 
citizenship.  He  could  have  testified  that  he  had  hod 
a  homestead  patent  issued  to  him  by  the  United  States 
Land  Office,  which  would  have  been  consistent  with 
citizenship.  He  could  have  testified  that  he  had 
served  in  the  armed  services  of  the  United  States, 
which  would  hove  been  consistent  with  citizenship. 
These  would  have  been  circumstantial.  However,  no 
such  evidence  was  offered,  either  by  defendant  him- 
self as  a  witness,  or  therwise.  On  the  other  hand  the 
government  did  not  offer  any  such  circumstances  as  a 
part  if  its  case.  It  did  not  offer  proof  that  defendant 
had  attempted  to  vote  in  Montana  elections  and  been 
successfully  challenged,  it  did  not  offer  proof  that 
he  had  voted  in  a  Canadian  election,  or  exercised 
some  other  right  consistent  with  Canadian  citizenship. 
These  are  illustrative  instances  of  the  kind  of  evi- 
dence that  might  properly  be  called  circumstantial  in 
this  kind  of  a  case.  There  was  none  of  that  kind. 
For  that  reason  alone  the  court  was  justified  in  de- 
clining to  run  the  risk  of  confusing  and  misleading 
the  jury  by  charging  them  on  how  to  deal  with  a  kind 
of  evidence  that  did  not  exist  in  the  case  at  all. 

In  the  McCoy  opinion  this  court  further  noted  that 
the  trial  court  fully  protected  the  defendant  in  the 
charge  which  it  did  give: 
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"When  the  charge  to  the  jury  is  read  as  on 
integrated  whole,  as  all  instructions  should  be 
read,  it  is  seen  that  the  court  in  simple,  un- 
derstandable language  defined  the  essentia! 
rights  of  both  government  and  accused.  It 
understood  and  realized  that  the  duty  of  the 
jury  was  to  listen  to  everything  the  court  per- 
mitted to  be  presented  to  it  and  under  certain 
fundamental  rules  to  apply  it  to  the  issue  of 
guilt  or  innocence.  Together  with  defining 
the  fundamental  rules  for  the  consideration  of 
the  evidence,  the  court  told  the  jury:  'When 
two  conclusions  may  be  reasonably  drawn  from 
the  evidence,  the  one  of  guilt  and  the  other 
of  innocence,  the  jury  should  reject  the  one 
of  guilt  and  accept  the  one  of  innocence,  and 
in  that  event  should  find  the  defendant  not 
guilty.  That  is  where  two  conclusions  can  be 
drawn  as  reasonably  one  way  as  the  other,  one 
pointing  to  the  guilt  and  one  to  the  innocence, 
you,  of  course,  must  indulge  the  presumption 
of  innocence  and  draw  the  conclusion  of  inno- 
cence.' " 

In    its   charge    in   the    instant  case   the   trial    court 

charged  (R.  219): 

"The  guilt  of  an  accused  is  not  to  be  infer- 
red because  the  facts  proved  are  consistent 
with  his  guilt,  but  on  the  contrary  before  there 
con  be  a  verdict  of  guilty,  you  must  believe 
beyond  a  reasonable  doubt  that  the  facts 
proved  are  inconsistent  with  his  innocence, 
and  if  two  conclusions  can  reasonably  be 
drawn  from  the  evidence,  one  of  innocence 
and  one  of  guilt,  you  should  adopt  the  former." 

And  he  also  charged  with  respect  to  intent  (R.  224): 

"  *  *  *  both  of  these  elements,  namely, 
act  and  intent,  must  not  only  exist,  but  must 
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be  proven  in  this  case  to  the  satisfaction  of 
your  minds  beyond  a  reasonable  doubt,  else 
you  must  find  the  defendant  not  guilty,  and 
the  intent  with  which  an  act  is  done  may  be 
inferred  from  the  attendant  circumstances, 
but,  when  the  circumstances  are  such  as  to 
furnish  the  basis  for  an  inference  of  some  in- 
tent other  than  that  necessary  to  constitute 
the  particular  crime  charge,  a  verdict  of  guilty 
of  the  crime  charged  cannot  be  sustained." 
Lastly,  this  court  quoted  with  approval: 

Gurera  v.  United  States,  40  F.  (2d)  338,  and 
Affronti  v  United  States,  145  F.  (2d)  3, 
in  their  application  to  the  record  which  existed  in  the 
McCoy  case  and  which  exists  here,  viz.,.  that  the 
government's  case  is  "unexplained  and  uncontra- 
dicted." 

"In  Gurera  v.  United  States,  40  Fed.  2d  338, 
340  (Cir.  8),  it  is  said:  'There  are  cases  where 
such  form  of  instruction  is  proper  but  those 
are  coses  where  the  essential  facts  are  proven 
only  by  circumstantial  evidence,  and  where 
such  evidence,  taken  to  be  true,  is  as  consistent 
with  innocence  as  with  guilt.  That  is  not  the 
situation  here.  The  evidence  here  shows  that, 
if  the  jury  should  believe  the  facts  as  detailed 
by  the  government,  in  fact,  it  may  be  said  if 
they  believe  those  facts  which  are  undisputed, 
then  there  would  be  no  room  for  more  than 
one  construction  thereof  because  they  are  not 
consistent  with  innocence.'  In  Affronti  v. 
United  States  ,145  Fed.  2d  3,  9  (Cir.  8),  it  is 
said:'Some  of  the  evidence  in  this  case  was  cir- 
cumstantial, such  as  the  evidence  of  flight. 
Some  was  direct  and  positive.  The  court  might 
properly  have  told  the  jury  that  some  of  the 
evidence  was  circumstantial,  and  have  includ- 
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ed  in  its  instructions  the  circumstantial  evi- 
dence rule.  Since  the  evidence  of  the  govern- 
ment was  unexplained  and  uncontradicted, 
and  if  believed,  was  inconsistent  with  the  in- 
nocence of  the  defendant,  we  think  that  the 
failure  of  the  court  to  include  the  circumstan- 
tial evidence  rule  in  its  instructions  was  not 
error.  Gurero  v.  United  States,  8  Cir.,  40  F, 
2d  338,  340;  Corbett  v.  United  States,  8  Cir., 
89  F.  2d  124,  128;  Stryker  v.  United  States, 
10  Cir.,  95  F.  2d  601,  604.'  See  also  Bedell 
V.  United  States,  78  Fed.  2d  358,  368  (Cir.  8)." 

Not  only  did  DeProtu  himself  not  testify,  but  he 
offered  no  evidence  whatever  except  some  corporate 
records  which  contradicted  nothing  and  explained 
nothing,  and  some  applications  for  beer  licenses  which 
contain  no  questions  or  answers  concerning  citizen- 
ship whatever.  (R.   151-159.) 

THERE  WAS  NO  SOLE  RELIANCE  ON  CANADIAN 
BIRTH   TO   PROVE   NON-CITIZENSHIP 

Because  of  the  emphasis  which  the  trial  court 
placed  on  the  Canadian  birth  of  appellant,  and  the 
lack  of  any  presumption  that  he  had  been  naturalized, 
there  is  an  effort  to  show  that  the  government's  case 
is  as  weak  as  that  in 

Colt  V.  United  States,  158  F.  (2d)  641, 
in    which    the    government    merely    proved    birth    in 
Romania  and  offered  no  evidence  of  non-naturaliza- 
tion.    The  distinction  is  easily  apparent. 

"The  trouble  here  is  that  there  ore  no  cir- 
cumstances   which    fairly    indicate    that    Colt 
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has  never  been  naturalized." 

"The  proof  does  not  show  that  in  1942  he 
had  not  become  a  citizen." 

"Indeed  the  transcript  shows  that  the  dis- 
trict attorney  stated  before  closing  his  case 
that  he  had  a  witness  from  the  Bureau  of 
Naturalization  by  whom  he  could  prove  that 
Colt  had  not  been  naturalized,  but  did  not 
think  it  necessary  to  use  him." 

In  the  present  case  we  covered  that  ground  twice, 
once  by  the  Colarelli  certificate,  which  includes  the 
entire  United  States  (R.  100),  and  again  by  witness 
Nooney,  whose  records  covered  the  State  of  Mon- 
tana, in  which  DePratu  had  lived  for  many  years  im- 
mediately and  continuously  before  the  year  1946, 
(R.  103-5,  also  defense  opening  statement,  R.  141). 
And  we  covered  it  twice  more  by  the  written  declar- 
ations of  DePratu  in  1936  and  1940  that  he  was  an 
alien. 

It  is  contended  in  appellant's  brief,  by  the  quoted 
remarks  of  the  trial  court,  that  if  the  government  had 
rested  merely  on  proof  of  Canadian  birth,  there  might 
have  been  a  ruling  by  the  trial  court  contrary  to  the 
Colt  case.  The  emphasis  which  the  trial  court  placed 
on  the  Canadian  birth  was  occasioned — when  the  con- 
text of  the  entire  colloquy  between  court  and  counsel 
is  read — by  a  discussion  back  and  forth  as  to  what 
meaning  should  be  placed  on  the  words,  "I  am  a  sub- 
ject or  citizen  of  what  country:  Uncertain,  but  last 
of  Canada."     The  charge  to  the  jury  did  not  rest  the 
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issue   on   Canadian   birth   alone,   but  the   court   said: 

(R.  239.) 

"So,  if  his  statement  were  that  he  was  born  in 
Canada,  and  the  other  evidence  in  this  case 
is  true  and  beh'eved  by  you,  that  establishes 
that  he  is  a  Canadian  citizen  and  thus  an 
alien  as  far  as  citizenship  in  the  United  States 
is  concerned."  (Emphasis  supplied.) 

Immediately  following  the  Colt  case  in  the  report 

is  a  companion  case, 

Campa  v.  United  States,  158  F.  (2d)  643, 
in  which  the  court  (CCA  5th  Circuit)  said: 

"In  Colt  V.  United  States,  158  F.  2d  641, 
this  court  has  had  occasion  to  discuss  fully  the 
nature  and  quantum  of  proof  required  to  sup- 
port 0  conviction  of  the  offense  charged  here. 
We  reversed  the  judgment  there  for  the  com- 
plete absence  of  proof  as  to  whether  defend- 
ant had  been  naturalized.  Here,  while  the 
proof  would  have  been  more  complete  if  the 
government  had  followed  up  the  declaration 
of  intention  with  evidence  that  it  had  been 
^  allowed  to  lapse  and  no  certificate  of  natural- 

ization had  ever  issued  to  defendant,  the  evi- 
dence was  yet  ample  to  support  the  verdict 
that  he  was  an  alien  and  that  he  hod  not  been 
naturalized." 

In  the  present  case  our  proof  went  far  beyond  that 

in  the  Campa  case,  which  was  held  to  be  ample  to 

support  a  verdict  of  guilty. 

EXCLUDED  EVIDENCE  AND  GIVEN  AND  REFUSED 
CHARGE  ON  "MOTIVE"  AND  "INTENT". 

Complaint  is  made  of  the  ruling  of  the  trial  court 
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excluding  testimony  by  the  attorney  for  the  Montana 
Liquor  Control  Board  that  the  application  of  De  Pratu 
for  a  liquor  license  was  "deemed"  to  be  the  applica- 
tion of  his  corporation,  and  also  of  the  exclusion  of 
some  corporate  minutes  which  it  is  claimed  show  that 
appellant  was  intending  to  apply  "for  the  corporation 
and  not  for  himself."  In  the  same  connection  com- 
plaint is  made  of  the  court's  refusal  to  give  a  charge 
on  motive  (not  intent)  and  of  the  court's  charge  as  to 
the  knowledge  which  appellant  had  that  the  copror- 
ation  was  ineligible  to  acquire  a  liquor  license.  (Ap- 
pellant's Brief,  p.  49  et  seq.) 

Counsel  summarizes  his  contention  as  follows: 

"The  defendant  suffered  prejudice  in  that 
the  defense  that  the  application  was  not  in- 
tended to  represent  anything  as  to  DePratu's 
citizenship  was  virtually  withdrawn  from  the 
jury."      (Emphasis  supplied.    Brief  p.    54.) 

To  begin  with,  the  trial  court  did  admit  some  of 
the  corporate  proceedings  as  shown  in  its  minutes, 
and  did  admit  the  beer  license  application,  upon  the 
urging  of  defense  counsel  that  these  matters  bore 
upon  the  issue  of  intent;  it  went  further  in  this  direc- 
tion than  appeared  necessary.  (R.  146-158,  164-168, 
172-174.)  The  portions  of  corporate  minutes  exclud- 
ed were  either  hearsay  and  self-serving,  or  were  after 
the  fact,  or  were  wholly  foreign  to  the  subject,  or  all 
three. 

The  beer  license  was  admitted  (R.    156-158).      It 
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states  nothing  as  to  citizenship  and  was  viewed  by  the 
trial  court  as  tending  to  prove  nothing  as  to  intent, 
but  he  let  it  in  with  the  remark: 

"I  think  the  Court  should,  where  that  ques- 
tion (intent)  is  involved,  as  it  is  here,  should  be 
somewhat  liberal  in  permitting  evidence  on 
that  question  to  go  to  the  jury.  After  all,  this 
is  the  defendant's  side  of  the  story,  and  while 
I  say  it  may  not  impress  me,  it  may  impress 
the  jury,  I  don't  know.  He  should  have  the 
opportunity  to  tell  it  to  them.  So,  the  objec- 
tion will  be  overruled  and  it  will  be  admitted 
in  evidence  simply  and  purely  as  to  the  ques- 
tion of  the  intent  of  the  defendant."  (R.   156.) 

It  should  further  be  observed  that  all  the  excluded 
matter  on  this  question  of  "for  whom  were  the  licenses 
applied  for?"  could  have  established  nothing  more 
than  was  already  undisputedly  in  evidence  in  the 
government's  case;  viz.,  that  DePratu  could  not  law- 
fully get  a  license  for  the  corporation  and  therefore 
applied  for  one  for  himself.  It  would  have  simply 
proved  over  again  that  the  government  not  merely 
admitted,  but  asserted;  viz.,  that  the  reason  he  ap- 
plied for  a  license  personal  to  himself  was  because  he 
could  not  get  one  for  the  corporation — the  Liquor 
Board  just  would  not  issue  one  to  the  corporation, — 
which  he  well  knew  because  his  attorney  had  learned 
that  and  had  so  advised.  What  possible  probative 
tendency  would  this  hove  either  to  show  an  innocent 
intent  or  disprove  a  guilty  intent,  in  making  the  false 
claim   of  citizenship?      It   would   have   been   just   as 
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false,  and  just  as  much  a  violation  of  the  statute,  no 
matter  for  whom  the  license  was  applied. 

Before  going  further,  it  should  be  observed  that  de- 
fense counsel  stated  to  the  jury  something  which  he 
never  offered  to  prove:  (R.  141.) 

"We  expect  to  show  that  Mr.  DePratu  did 
not-  reod  these  printed  documents,  but  filed 
them  and  that  he  had  no  intention  to  make 
any  false  representation  as  to  his  citizenship, 
and  that,  therefore,  no  offense  is  shown  under 
the  charges  in  the  indictment."  (Emphasis 
supplied.) 

Of  course  the  defense  never  offered  or  tried  to  prove 
that  appellant  did  not  read  the  applications  (which, 
if  offered,  might  have  been  pertinent  to  the  issue  of 
'knowingly'  at  least)  and  the  reason  doubtless  is 
because  they  were  determined  not  to  put  appellant  on 
the  witness  stand.  Whatever  the  reason,  they  stated 
to  the  court  and  jury  that  they  would  prove  this — that 
DePratu  never  read  the  applications — and  either  did 
not  intend  to  prove  it  at  all,  or  changed  their  minds. 
By  not  offering  any  such  evidence  they  left  the  docu- 
ments speaking  for  themselves — signed  by  the  appel- 
lant, and  of  course,  knowingly  signed. 

(While  we  are  on  the  subject  of  the  defense  opening 
statement,  we  ask  the  court  to  read  it  through  (R.  140- 
141) — it  is  less  than  two  pages — and  to  observe  that 
no  promise  is  made  whatever  of  any  defense  to  the 
third  count  involving  his  testimony  before  the  Immi- 
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gration  officers  that  he  was  a  citizen  of  the  United 
States;  nor  any  assertion  that  he  had  any  kind  of 
citizenship  at  any  time.  He  did  undertake  to  make 
a  defense  to  the  indictment,  and  the  only  fragment  of 
a  defense  which  he  proposed  to  make  dealt  with  the 
existence  of  intent  on  the  first  two  counts.) 

So,  taking  into  consideration  what  the  defense 
promised  to  prove  and  did  not,  and  what  they  did  not 
even  promise  to  prove,  in  what  position  is  the  appel- 
lant's complaint  that  the  excluded  evidence  contained 
anything  that  would  have  rebutted  the  government's 
case?  Would  he  think  it  was  not  false  to  lie  in  a  cor- 
porate application  merely  because  the  applicant  was 
not  a  natural  person?  Would  he  claim  to  be  more  inno- 
cent in  making  such  a  false  statement  because  he  had 
hired  a  lawyer  expressly  to  advise  him  that  the  corpor- 
ation OS  an  applicant  would  be  turned  down  by  the 
Liquor  Board?  The  only  fact  which  is  at  all  clear  in  this 
struggle  to  fill  the  record  with  corporation  minutes 
is  that  the  defense  tried  to  inject  into  the  case  an  issue 
which  was  obviously  irrelevant —  whether  DePratu 
wanted  the  license  to  run  a  saloon  under  the  corpor- 
ation entity,  or  to  run  one  as  an  individual.  Either 
way  he  would  be  guilty  if  he  falsified  the  application 
as  charged,  and  this  was  never  denied,  rebutted  or 
questioned. 

Again,  what  difference  would  it  make  or  did  it  make 
if  after  getting  the  license,  he  assigned  it  to  the  cor- 
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poration?  The  crime  of  making  the  false  representa- 
tion was  already  complete  before  the  license  was  is- 
sued, and  before  it  could  be  assigned.  It  is  somewhat 
amusing  to  consider  the  argument  that  DePratu  did 
not  have  to  make  the  application  himself  because  he 
had  in  his  corporation  two  incorporators  who  were  citi- 
zens, and  so  he  could  have  had  one  of  them  make  it. 
Of  course  he  could,  but  he  chose  not  to.  He  was  out 
to  get  a  liquor  license  one  way  or  another,  and  he  em- 
ployed the  subterfuge  of  making  it  in  his  own  name 
personally,  so  as  to  comply  (?)  with  the  state  law. 
The  license  was  actually  for  the  'Stockman's  Club' 
and  its  actual  use  was  the  same  from  start  to  finish. 
Wherein  does  this  evasion  of  the  state  law  furnish  a 
defense  that  defendant  did  not  know  he  was  making 
a  false  claim  of  citizenship?  It  only  tends  to  show 
that  making  such  a  false  claim  was  a  trifling  matter 
to  him.  The  trial  court  took  the  view  that  it  was  not  a 
trifling  matter: 

"These  papers  are  not  idle  forms,  and  if  an 
individual  makes  an  application  to  the  state 
in  which  these  questions  are  asked  him  and  if 
there  is  a  fact  falsified,  because  they  are  print- 
ed and  he  did  not  read  it,  it  will  not  excuse 
him."     (R.  152.) 

This  quotation  also  shows  that  the  trial  court  expect- 
ed, because  of  the  counsel's  opening  statement,  that 
DePratu  would  take  the  stand  and  testify  that  he  did 
not  read  the  applications.  If  he  had  done  so,  some 
kind  of  on  argument  might  have  been  made  that  the 
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excluded   matters  were  corroborating   circumstance?; 
but  there  was  nothing  to  corroborate. 

Again,  how  can  appellant  complain  that  it  was  not 
shown  that  the  Liquor  Board  "deemed"  the  application 
to  be  corporate  or  personal?  We  don't  know  what  the 
witness  would  have  said,  but  if  the  Board  had  "deem- 
ed" it  to  be  corporate  and  acted  favorable  upon  it, 
it  would  have  violated  the  Montana  Liquor  Control 
Act.  (Appendix.)  And  the  court  would  then  have 
entertained  the  spectacle  of  the  attorney  for  the 
Liquor  Board  testifying  that  the  Board  had  ignored 
his  advise  and  accepted  an  illegal  subterfuge.  Of 
course,  the  whole  thing  was  inadmissible  because  it 
was  an  attempted  lay  interpretation  of  a  document 
which  was  before  the  court  for  the  court's  own  inter- 
pretation. 

Now  we  come  to  "motive".  Appellant  says: 

"Therefore,  the  Court  by  refusing  to  give 
offered  instruction  No.  16,  in  which  it  is  stated 
that  the  absence  of  motive  might  be  considered 
by  the  jury,  also  prejudiced  the  defendant." 
(Brief,  54.) 

In  support  of  this  contention  counsel  quotes  from 

23  C.J.S.   sec.    1198  only  the  title  of  the  paragraph. 

The  paragraph  in  its  text  is  as  follows: 

"Where  there  is  evidence  as  to  motive,  it  is 
proper  to  instruct  that  the  absence  of  a  prob- 
able motive  is  a  circumstance  in  favor  of  ac- 
cused, or  at  least  a  circumstance  to  be  con- 
sidered in  weighing  the  evidence  of  guilt,  par- 
ticularly where,  by  an  instruction  for  the  prose- 


42 


cution,  the  attention  of  the  jury  has  been 
directed  to  accused's  motive;  but,  where  there 
is  evidence  sufficient  to  indicate  that  there 
was  c  motive,  the  court  may  refuse  to  instruct 
that  lack  of  motive  is  a  circumstance  favor- 
ing accused;  and  it  is  not  improper  to  instruct 
that,  where  a  motive  is  shown,  it  is  more  likely 
that  accused  committed  the  crime  than  a  man 
who  had  no  motive.  The  court  need  not 
charge  that  there  is  no  evidence  of  motive.  If 
the  offense  is  made  out  clearly,  it  is  not  neces- 
sary to  prove  motive,  and  the  court  properly 
may  so  charge,  or  may  refuse  a  request  to 
charge  to  the  contrary.  Where  intent  has  been 
shown  by  direct  or  circumstantial  evidence,  it 
is  not  material  that  the  jury  be  instructed  as  to 
motive." 

The  evidence  both  of  motive  and  intent  was  actually 
supplied  by  the  defense  in  Exhibit  15  (R.  167.): 

"The  said  L.  P.  DePratu,  thereupon  offered 
to  obtain  slot  machine  licenses  in  accordance 
with  the  laws  of  the  State  of  Montana  and 
beer  and  liquor  licenses  for  said  establishment 
in  accordance  with  the  laws  of  the  State  of 
Montana  and  to  pay  for  the  same  personally, 
providing  he  would  be  secured  at  some  future 
date  for  said  expenditure." 

Apparently  the  two  Lundby  sisters,  who  were  co-incor- 
porators,  were  not  in  a  position  to  advance  the  license 
fees  and  other  expense  incurred  in  forming  this  "non- 
profit club"  which  was  to  reimburse  appellant  for  his 
outlay.  He  kept  everything  under  his  own  personal 
control,  and  it  is  absurd  to  contend  that  he  did  so 
through  mere  indifference  or  inattention.     The  Lund- 
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bys  were  what  we  sometimes  call  dummy  directors. 
In  fact  the  argument  of  counsel  seems  to  be  that  he 
could  have  used  one  of  his  dummies  to  apply  for  the 
licenses.  Doubtless  he  would  have  done  so  if  he  had 
forseen  the  consequences  which  have  taken  place  in 
this  action.  It  is  in  the  record  that  he  had  one  Sher- 
man Smith,  a  competent  lawyer,  advising  him  in  the 
formation  of  this  concern.  Sherman  Smith  (not  to  be 
confused  with  Paul  Smith,  attorney  for  the  Liquor 
Board)  was  not  called  as  a  witness,  and  it  is  obvious 
that  if  he  had  been  called  he  would  hardly  have  testi- 
fied that  he  advised  DePratu  to  make  a  false  oath 
and  claim  of  citizenship,  but  rather  have  insisted  that 
that  claim  was  solely  the  act  and  responsibility  of 
DePrctu  himself. 

In  this  connection  appellant  complains  of  the  inter- 
ruption of  his  argument  to  the  jury,  as  quoted  on  p.  62 
(appendix)  of  the  appellant's  brief: 

"Mr.  Acher:  .  .  .  Was  considered  by  Mr. 
Smith  as  an  application  on  behalf  of  the  Stock- 
man's Club,     (interrupted) 

"The  Court:  Confine  yourself  to  the  evi- 
dence. No  such  evidence  was  permitted  in 
the  case.  Objections  were  constantly  sustain- 
ed to  that  line  of  testimony."  etc. 

That  the  trial  court  here  spoke  by  the  record  ap- 
pears from  R.  145: 

"Q.  (By  Mr.  Acher  to  witness  Paul  Smith, 
attorney  for  the  Liquor  Board)  In  your  con- 
sideration of  this  application  was  it  deemed 
an  application  of  DePratu   individually  or  an 
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application  of  the  Stockman's  Club? 
(Objection) 
"The  Court:  Yes,  sustained.  It  is  an  in- 
vasion of  the  province  of  the  jury.  It  is  an 
exhibit  in  evidence,  and  it  is  for  the  jury  to 
say  whether  it  is  an  application  made  by  De- 
Pratu  or  the  Stockman's  Club.  It  is  a  question 
for  them  to  decide,  not  for  a  witness  on  the 
witness  stand." 

We  cannot  better  summarize  this  entire  head  of 
discussion  than  by  pointing  to  the  extraordinary  con- 
tradiction involved  in  the  attempted  defense.  In  one 
breath  the  defense  claimed  that  DePratu,  through 
inattention  or  carelessness,  thought  he  was  making  a 
corporate  application,  and  in  the  next  breath  proved 
that  it  was  forcibly  brought  to  his  attention  that  the 
corporation  could  not  be  eligible.  It  is  more  than  con- 
fusing.   It  is  self-destructive  of  the  attempted  defense. 

VARIOUS  CRITICISM  OF   INSTRUCTIONS 

Under  this  head  we  deal  briefly  with  the  only  re- 
maining specifications  of  error  not  already  covered. 

1.  There  was  no  requirement  of  or  duty  upon  the 
trial  court  to  instruct  the  jury  on  the  subject  of  deri- 
vative citizenship  for  the  reason  that  there  was  no  evi- 
dence admitted  or  offered  which  tended  in  any  way  to 
show  that  such  citizenship  was  acquired  by  appellant. 
The  court's  charge  need  not  deal  with  a  hypothesis 
purely  imaginary. 

2.  As  to  the  court's  definitions  of  "feloniously", 
"knowingly  and  wilfully"  and   "falsely"   it  seems  to 
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the  writer  that  not  only  were  these  words  correctly  de- 
fined by  the  court,  but  also  that  the  charge  as  a  whole 
mode  it  impossible  for  the  jury  to  be  misled,  to  the  ap- 
pellant's prejudice  or  otherwise,  as  to  the  elements 
of  the  offense  charged.  The  point  was  properly  sum- 
med up  by  the  court's  charge  as  follows:  (R.  237.) 

"The  intent  that  is  material  here  is  whether 
or  not,  OS  I  hove  told  you,  he  intended  to  de- 
ceive the  State  Liquor  Control  Board  into 
believing  he  was  a  citizen  and  thus  issue  a 
liquor  license  to  him." 

None  of  the  authorities  quoted  give  ground  for  the 
conclusion  that  any  of  the  criticized  instructions  were 
erroneous. 

The  judgment  should  be  affirmed. 

Respectfully  submitted: 

JOHN  B.  TANSIL, 
United  States  Attorney; 

HARLOW  PEASE, 
Assistant  U.  S.  Attorney; 

EMMETT  C.  ANGLAND, 
Assistant  U.  S.  Attorney. 


APPENDIX 


Title  8  U.S.C.  sec.  746. 

(a)  It  is  hereby  made  a  felony  for  any  alien  or 
other  person,  whether  an  applicant  for  naturalization 
or  citizenship,  or  otherwise,  and  whether  an  employee 
of  the  Government  of  the  United  States  or  not — 

(18)  Knowingly  to  falsely  represent  himself  to 
be  a  citizen  of  the  United  States  without  having  been 
naturalized  to  citizenship,  or  without  otherwise  being 
a  citizen  of  the  United  States. 

Title  18  U.S.C  sec.  141.  (repealed)  Whoever  shall 
knowingly  use  any  certificate  of  naturalization  here- 
tofore or  which  hereafter  may  be  granted  by  any  court, 
which  has  been  or  may  be  procured  through  fraud  or 
by  false  evidence,  or  which  has  been  or  may  hereafter 
be  issued  by  the  clerk  or  any  other  officer  of  the  court 
without  any  appearance  and  hearing  of  the  applicant 
in  court  and  without  lawful  authority;  or  whoever,  for 
any  fradulent  purpose  whatever,  shall  falsely  repre- 
sent himself  to  be  a  citizen  of  the  United  States  with- 
out having  been  duly  admitted  to  citizenship,  shall 
be  fined  not  more  than  $1,000,  or  imprisoned  not 
more  than  two  years,  or  both.      (Italics  ours). 

Rules  of  Criminal  Procedure. 

Rule  7  (c)  Nature  and  Contents.  The  indictment 
or    the    information    shall    be    a    plain,    concise    and 


definite  written  statennent  of  the  essential  facts  con- 
stituting the  offense  charged.  It  shall  be  signed  by 
the  attorney  for  the  government.  It  need  not  con- 
tain a  formal  commencement,  a  formal  conclusion  or 
any  other  matter  not  necessary  to  such  statement. 
Allegations  made  in  one  count  may  be  incorporated 
by  reference  in  another  count.  It  may  be  alleged  in 
a  single  count  that  the  means  by  which  the  defend- 
ant committed  the  offense  are  unknown  or  that  he 
committed  it  by  one  or  more  specified  means.  The 
indictment  or  information  shall  state  for  each  count 
the  official  or  customary  citation  of  the  statute,  rule, 
regulation  or  other  provision  of  law  which  the  defend- 
ant is  alleged  therein  to  have  violated.  Error  in  the 
citation  or  its  omission  shall  not  be  ground  for  dis- 
missal of  the  indictment  or  information  or  for  rever- 
sal of  a  conviction  if  the  error  or  omission  did  not  mis- 
lead the  defendant  to  his  prejudice. 

(d)  Surplusage.  The  Court  on  motion  of  the  de- 
fendant may  strike  surplusage  from  the  indictment 
or  information. 

(f)  Bill  of  Particulars.  The  court  for  cause  may 
direct  the  filing  of  a  bill  of  particulars.  A  motion  for 
a  bill  of  particulars  may  be  made  only  within  ten  days 
after  arraignment  or  at  such  other  time  before  or  after 
arraignment  as  may  be  prescribed  by  rule  or  order. 
A  bill  of  particulars  may  be  amended  at  any  time  sub- 
ject to  such  conditions  as  justice  requires. 


Chapter  84,  LI.  Montana  1937: 

Sec.  3.  The  Montana  Liquor  Control  Board  is 
hereby  empowered,  authorized  and  directed  to  issue 
licenses  to  qualified  applicants  as  herein  provided  *  * 

Sec.  5.  Prior  to  the  issuance  of  a  license  as  herein 
provided,  the  applicant  shall  file  with  the  Montana 
liquor  control  board  an  application  in  writing,  signed 
by  the  applicant,  and  containing  such  information 
and  statements  relative  to  the  applicant  and  the 
premises  where  the  liquor  is  to  be  sold,  as  may  be  re- 
quired by  the  Montana  liquor  control  board.  The 
application  shall  be  verified  by  the  affidavit  of  the 
person  making  the  same  before  a  person  authorized 
to  administer  oaths.  If  any  false  statement  is  made 
in  any  part  of  said  application,  the  applicant,  or  ap- 
plicants, shall  be  deemed  guilty  of  misdemeanor  and 
upon  conviction  thereof  the  license,  if  issued,  shall  be 
revoked  and  the  applicant,  or  applicants,  subjected 
to  the  penalties  provided  by  law. 

Sec.  10.  No  license  shall  be  issued  by  the  board 
to:  *  *  * 

6.      A  person  who  is  not  a  citizen  of  the  United 

States  and  who  has  not  been  a  citizen  of  the  State  of 

Montana  for  at  least  five  (5)  years  and  who  has  not 

,been  a  citizen  of  the  county  in  which  the  license  is  to 

be  issued  for  at  least  one  (1)  year. 
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2  United  States  of  America  vs. 

In  the  District  Court  of  the  United  States  in  and  for  the 

Southern  District  of  California 

Central  Division 

No.  4256-PH 

PACIFIC  ELECTRIC  RAILWAY  COMPANY,  a  cor- 
poration, 

Plaintiff, 

vs. 
UNITED  STATES  OF  AMERICA, 

PETITION 

Pacific  Electric  Railway  Company  brings  this  its  peti- 
tion against  the  United  States  of  America  pursuant  to  the 
provisions  of  Section  41,  Paragraph  20,  of  Title  28  of 
the  United  States  Code,  and  for  a  cause  of  action  alleged 
as  follows: 

I. 

Plaintiff  is  a  corporation  duly  incorporated  and  consoli- 
dated under  the  Laws  of  the  State  of  California,  operat- 
ing a  system  of  railway  in  the  Counties  of  Los  Angeles, 
Orange,  San  Bernardino  and  Riverside,  California,  and 
is  now  and  was  during  all  of  the  times  hereinafter  men- 
tioned engaged  in  the  operation  thereof  as  a  common 
carrier  of  property  in  both  intrastate  and  interstate  com- 
merce. Plaintiff  maintains  its  principal  office  in  the  City 
of  Los  Angeles,  County  of  Los  Angeles,  State  of  Cali- 
fornia, in  the  above  referred  to  District.   [2] 
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II. 

At  certain  times  in  1943,  as  hereinafter  more  particu- 
larly stated,  plaintiff  in  participation  with  other  common 
carriers  by  railroad,  at  the  request  of  the  defendant  by 
and  through  its  Maritime  Commission  or  through  other 
authorized  departments  or  agents,  transported  for  and  on 
behalf  of  defendant,  from  various  points  in  the  United 
States,  shipments  to  Los  Angeles,  California.  All  of  the 
said  shipments  were  made  upon  through  Government  bills 
of  lading  according  to  a  certain  form  prescribed  and  fur- 
nished by  defendant.  Plaintiff,  as  final  and  delivering 
carrier,  made  delivery  of  the  shipments  in  accordance 
with  the  bills  of  lading. 

Annexed  to  this  petition  and  made  a  part  hereof  is  a 
statement  marked  Exhibit  "A"  showing  the  details  of  the 
service  performed  as  aforesaid,  including  the  kind  of 
property  transported,  the  points  between  which  transpor- 
tation was  performed,  the  routes  of  movement,  the  num- 
ber of  plaintiff's  bills  and  dates  thereof,  the  number  of 
Government  bills  of  lading  and  dates  thereof,  identity  of 
cars  in  which  transportation  was  performed,  dates  of  de- 
livery, weights  of  carload  shipments  transported,  appli- 
cable tariff  rate,  amounts  billed,  amounts  paid,  balance 
claimed,  consignor  and  consignee,  and  reference  to  the 
lawfully  ])ublished  and  effective  tariff's  containing  the 
freight  rate  or  rates  applicable  to  the  transportation  of 
the  shipments  involved  and  conditions  in  connection  there- 
with, said  tariff's  being  shown  by  their  abbreviations, 
which  are  well  known  among  carriers  and  shippers. 

III. 

Each  of  the  carriers  participating  in  said  transporta- 
tion was,  at  all  times  herein  mentioned,  a  party  to  and 
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participated  in  the  tariff  or  tariffs  specifying  the  appli- 
cable rate  or  rates  for  said  transportation  services.  Said 
tariffs  and  the  rates  specified  therein  were  duly  published 
and  filed  with  the  Interstate  Commerce  [3]  Commission 
as  required  by  the  provisions  of  Section  6  of  Part  I  of 
the  Interstate  Commerce  Act  and  was  in  legal  effect  at 
the  time  when  the  shipments  were  made.  Plaintiff  based 
the  amounts  of  the  charges  billed  defendant  for  said  trans- 
portation services  on  the  duly  published  and  filed  and 
legally  effective  applicable  rate  or  rates  specified  in  said 
applicable  tariff  or  tariffs  and  shown  as  aforesaid  in  Ex- 
hibit ''A",  attached  hereto. 

IV. 

Thereafter,  and  upon  the  completion  and  delivery  of 
each  such  shipment  plaintiff,  being  the  final  and  deliver- 
ing carrier,  from  time  to  time  submitted  its  bills  to  de- 
fendant for  the  total  amount  of  Nineteen  Thousand  Nine 
Hundred  Twenty-Six  and  65/100  Dollars,  ($19,926.65) 
for  the  service  of  transportation  so  rendered  as  hereto- 
fore described,  based  upon  the  lawful  and  applicable  rate 
or  rates  as  aforesaid,  and  demanded  payment  of  said 
amount  for  said  transportation  services  performed  by 
plaintiff  and  other  participating  carriers.  Defendant  re- 
fused to  make  payment  in  the  sum  of  Nineteen  Thousand 
Nine  Hundred  Twenty-Six  and  65/100  Dollars  ($19,- 
926.65)  for  such  transportation  services,  and  paid  to 
plaintiff  the  sum  of  Ten  Thousand  Two  Hundred  Seventy- 
Two  and  17/100  Dollars  ($10,272.17).  The  sum  so  paid 
was  accepted  by  plaintiff  under  protest  and  as  part  pay- 
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nicnt  only.  Plaintiff  subsequently  rendered  its  bills  to 
defendant  for  the  unpaid  balance  of  said  transportation 
charg-es  in  the  total  amount  of  Eight  Thousand  Nine  Hun- 
dred Forty-Seven  and  73/100  Dollars  ($8,94773),  credit 
having  been  given  defendant  for  the  sum  of  Seven  Hun- 
dred Six  and  75/100  Dollars  ($706.75)  overpaid  on  a 
prior  bill,  but  defendant  refused  and  still  refuses  to  pay 
said  amount  or  any  part  thereof. 

V. 

All  carriers  by  railroad  owning  and  operating  or  operat- 
ing lines  of  railroad  constructed  with  the  aid  of  grants  of 
land  received  from  the  United  States,  either  directly  or 
through  a  predecessor  or  predecessors  in  interest,  participat- 
ing [4]  in  the  transportation  of  the  shipments  herein 
described,  and  each  of  them,  and  all  carriers  by  railroad 
owning  and  operating  or  operating  lines  of  railroad  con- 
structed with  the  aid  of  grants  of  land  received  from  the 
United  States,  either  directly  or  through  a  predecessor  or 
predecessors  in  interest,  parties  to  and  participating  in  any 
land  grant  route  or  routes  with  which  the  route  or  routes 
of  movement  of  the  said  shipments  herein  described  were 
equalized  under  agreement  with  the  United  States  from 
the  standpoint  of  net  charges  to  the  United  States  for 
transportation  service,  and  each  of  them,  had,  prior  to 
and  at  the  time  of  said  shipments,  filed  with  the  Secre- 
tary of  the  Interior  of  the  United  States,  in  the  form  and 
manner  prescribed  by  him,  releases  of  all  of  their,  and  its, 
claims  against  the  United  States  to  lands,  interests  in 
lands,    compensation,    or    reimbursement    on    account    of 
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lands  and  interest  in  lands  which  have  been  granted, 
claimed  to  have  been  granted,  or  which  it  was  claimed 
should  have  been  granted  to  any  such  carrier  or  predeces- 
sor in  interest  under  any  grant  to  such  carrier  or  predeces- 
sor in  interest,  in  full  and  complete  compliance  with  the 
provisions  and  requirements  of  paragraph  (b)  of  Section 
321  of  Part  II,  Title  III,  of  the  Transportation  Act  of 
1940  (54  Stat.  L.  954).  Each  of  such  releases  so  filed 
was  approved  by  the  Secretary  of  the  Interior  prior  to 
the  shipments  in  question  and  the  performance  of  the 
transportation  service  hereinbefore  set  forth. 

VI. 

By  reason  of  the  matters  and  things  herein  stated,  plain- 
tiff is  justly  entitled  to  the  sum  of  Eight  Thousand  Nine 
Hundred  Forty-Seven  and  73/100  Dollars  ($8,94773) 
from  the  United  States  of  America  on  account  of  the 
shipments  hereinbefore  described,  after  allowing  all 
charges,  credits  and  offsets.  No  part  thereof  has  been 
paid  and  no  assignment  or  transfer  of  said  [5]  claim  or 
any  part  thereof  or  interest  therein  has  been  made. 

Wherefore,  plaintiff  prays  judgment  in  its  favor  against 
the  United  States  of  America  in  the  sum  of  Eight  Thou- 
sand Nine  Hundred  Forty-Seven  and  73/100  ($8,947.73). 

FRANK  KARR 
C.  W.  CORNELL 
E.  D.  YEOMANS 
Attorneys  for  Plaintiff 

[Verified.]    [6] 
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EXHIBIT  "A" 

Commodity :    Machinery 
Consignor:      Foster  Wheeler  Corporation 
Consignee:      California   Shipbuilding   Corporation — 
United  States  Maritime  Commission 

From  Carteret,  New  Jersey  to  Los  Angeles  Harbor,  Cali- 
fornia via  The  Central  Railroad  Company  of  New  Jer- 
sey, Reading  Company,  Western  Maryland  Railway 
Company,  The  Baltimore  and  Ohio  Railroad  Company. 
Chicago,  Rock  Island  and  Pacific  Railway  Company, 
Southern  Pacific  Railroad  Company  and  Pacific  Elec- 
tric Railway  Company. 


Number 


Date 


Government  B/L 

MC-218872 

1-26-43 

Carriers  Bills: 

Original   Bill 

F- 18436-3 

3-43 

Supplemental  Bill 

R-18436-3 

3-44 

Car            Delivered  On 

Tariff 

Amount 

Balance 

Initial  &  No.        Or  About 

VVgt.        Rate          Billed            Paid 

Claimed 

L&N   57464   2-19-43   48380   2.26   $1,093.39    $717.99    $375.40 

Tariff  Authority:     T.  C.  F.  B.  1-W,  Item  3960. 
General  Accounting  Office  Certificate  No.  T-211357 

Claim  No.  727133,  11-1-43 

Date  payment  received:     November  20,  1943   [7] 
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Commodity:    Line  Shaftings 
Consignor:      Shartle  Bros.  Machine  Company 
Consignee:      CaHfornia  Shipbuilding  Corporation — 
United   States    Maritime   Commission 

From  Middletown,  Ohio  to  Los  Angeles,  California  via 
The  New  York  Central  Railroad  Company,  Minneapolis 
&  St.  Louis  Railroad  Corporation,  Chicago,  Rock 
Island  and  Pacific  Railway  Company,  Southern  Pacific 
Railroad  Company  and  Pacific  Electric  Railway  Com- 
pany. 

Car 

Initial  &  No.         Number  Date 

Government  B/L     PLE   42097       MC-311664     10-19-43 
NYC  711333     MC-311665     10-23-43 


Carriers  Bills : 
Original  Bill 
Supplemental  Bill 

Car            Delivered  On 
Initial  &  No.       Or  About      Wgt. 

Tariff 
Rate 

F-26475-1 
R-26475-1 

Amount 
Billed             Paid 

1-44 
9-44 

Balance 
Claimed 

PLE           42097      11-5-43      87000 
NYC         711333      11-9-43      79980 

1.96 
1.96 

defendant 
•  bill 

$1,705.20 
1,567.61 

$212.70 
706.75 

NOTE:    Credit   of    $706.75    given 
for  overpayment  on  prior 

$3,272.81 

$2,353.36 

Tariff  Authority:     T.  C.  F.  B.  1-X,  Item  3960 

Date  of  payment:     July  17,  1944 

Credit  of  $706.75  shown  above,  was  on  Government  B/L 

MC-27046,    MC-27036    and    MC-34905,     Carriers    Bill 

F-10540-1,    1-42,    G.  A.  O.     File    T-2137345    5-42    G. 
F.  A.   [8] 
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Commodity :    Steel  Plates 

Consignor:      Republic  Steel   Corporation 

Consignee:      California   Shi])building  Corporation — 
United  States  Maritime  Commission. 

From  Alabama  City,  Alabama  to  Los  Angeles  Harbor, 
California,  via  The  Alabama  Great  Southern  Railroad 
Company,  New  Orleans  &  North  Eastern  Railroad 
Company,  Mississippi  Central  Railroad  Company, 
Louisiana  &  Arkansas  Railway  Company,  Southern 
Pacific  Railroad  Company  and  Pacific  Electric  Railway 
Company. 


Car 

Initial  &  No. 

Number 

Date 

Government  B/L 

IC 

95932 

MC-411214 

5-16-43 

PRR 

750831 

MC-411214 

5-16-43 

PRR 

346916 

MC-411234 

5-22-43 

Sou 

176796 

MC-411234 

5-22-43 

PRR 

344421 

MC-411234 

5-22-43 

NYC 

706861 

MC-411234 

5-22-43 

Sou 

287197 

MC-411234 

5-22-43 

SAL 

96976 

MC-411239 

5-23-43 

Sou 

55466 

MC-411239 

5-23-43 

NYC 

633406 

MC-411273 

5-31-43 

Carriers  Bills: 

Original  Bill 

F-2 1750-7 

7-43 

Supplemental  Bill 

F-21750-7A 

11-43 

Supplemental  Bill 

R-2 1750-7 

8-44 

10 
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Car  Delivered  On  Amount  Balance 

Initials  No.       Or  About      Wgt.        Rate  Billed  Paid         Claimed 


IC            95932       6-3-43  109845  1.19  $1,208.30  $   742.55 

PRR       750831        6-3-43  160095  1.19  1,761.05  1,082.24 

PRR       346916        6-9-43  145500  1.19  1,600.50  983.58 

Sou          176796        6-9-43  99590  1.19  1,095.49  673.23 

Continued   on  next   page 


$  465.75 
678.81 
616.92 
422.26 


[9] 


Car  Delivered  On 

Initials  No.        Or  About      Wgt.        Rate 


Amount  Balance 

Billed  Paid         Claimed 


Continued 

PRR       344421  6-  9-43  147015 

NYC       706861  6-  9-43  142750        1.19 

Sou         287197  6-  9-43  111655 

SAL         96976  6-12-43  105615 

Sou  55466  6-12-43  127500        1.19 

NYC      633406  6-22-43  103525 

Total 


1.19 

$1,617.17 

$  933.82 

$  623.35 

1.19 

1,570.25 

964.99 

605.26 

1.19 

1,228.20 

754.79 

473.41 

1.19 

1,161.77 

713.96 

447.81 

1.19 

1,402.50 

858.49 

544.01 

1.19 

1,138.78 

699.83 

438.95 

$5,316.53 


Tariff  Authority:    T.  C.  F.  B.  1-W,  Item  3730 
General  Accounting  Office,  Certificate  No.  T-215332 

Claim  No.  731171   2-26-44 
Date  of  payment:     February  26,  1944  [10] 


Pacific  lUcclric  Railway  Company,  etc.  11 

Commodity:    Steel  and  Hardware 

Consignor :      Union  Metal  Manufacturing  Company 

Consignee:  Pacific  Union  Marbelite  Company — United 
States   Maritime  Commission 

From  Canton,  Ohio  to  Los  Angeles,  California,  via 
Wheeling  &  Lake  Erie  Railway  Company,  Erie  Rail- 
road Company,  Chicago  and  North  Western  Railway 
Company,  Union  Pacific  Railroad  Company  and  Pacific 
Electric  Railway  Company. 


Number 


Date 


Government  B/L 

MC-748457 

12-23-43 

Carriers  Bill: 

Original  Bill 

F-27095-2 

2-44 

Supplemental  Bill 

R-27095-2 

10-44 

Car             Delivered  On 

Tariflf 

Amount 

Balance 

Initial  &  No.        Or  About 

Wgt. 

Rate          Billed             Paid 

Claimed 

WLE        72727        1-7-44        68680        1.27        $   872.24 
WLE        72727        1-7-44         6120       3.50  214.20 


$1,086.44 


Tariflf   Authority:      T.  C.  F.  B.    1-X,    Items   3730,    3085, 
3450. 
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Commodity:    Steel  Boiler  K  D 

Consignor:      Babcock  Wilson  Company 

Consignee:  Consolidated  Steel  Corporation — United 
States  Maritime  Commission 

From  Barberton,  Ohio  to  Los  Angeles  Harbor,  California, 
via  Erie  Railroad  Company,  Chicago,  Rock  Island  and 
Pacific  Railway  Company,  Southern  Pacific  Railroad 
Company  and  Pacific  Electric  Railway  Company. 

Number  Date 


Government  B/L 

MC-694508 

12-7-4, 

Carriers  Bills: 

Original  Bill 

F-27095-2 

2-44 

Supplemental  Bill 

R-27095-2 

10-44 

Car  Delivered  On  Tariff  Amount  Balance 

Initial  &  No.       Or  About      Wgt.        Rate  Billed  Paid  Claimed 


PMcKY   91018     12-28-43    M60000        1.15        $   690.00 

Tariff  Authority     T.C.F.B.  1-X,  Item 
6110 

Brought    forward— Bill    No.    F-2709S-2  1,086.44 


$1,776.44        $874.00        $902.44 

Date  of  payment:    August  4,  1944 

[Endorsed] :    Filed  Feb.   16,  1945.  Edmund  L.  Smith, 
Clerk.   [12] 
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[Title  of  District  Court  and  Cause] 

ANSWER 

Defendant,  United  States  of  America,  for  its  answer 
to  plaintiff's  complaint  herein  denies  and  alleges  as  fol- 
lows, to-wit: 

I. 

Denies  so  much  of  Paragraph  II  of  plaintifi^'s  complaint 
as  alleges  that  Exhibit  "A"  attached  to  the  complaint  sets 
forth,  or  shows,  the  applicable  tariff  rate;  and  further 
denies  so  much  of  Paragraph  II  as  alleges  that  Exhibit 
"A"  contains  reference  to  the  lawfully  published  and  ef- 
fective tariffs  containing  the  freight  rate,  or  rates,  ap- 
plicable to  the  transportation  of  the  shipments  involved 
and  conditions  in  connection  therewith. 

II. 

Denies  so  much  of  Paragraph  III  of  plaintiff's  com- 
plaint as  1 13]  alleges  that  plaintiff  based  the  amounts  of 
the  charges  billed  defendant  for  said  transportation  ser- 
vices on  the  duly  published  and  filed  and  legally  effective 
applicable  rate  or  rates  specified  in  said  applicable  tariff 
or  tariff's  and  shown  as  aforesaid  in  Exhibit  "A". 

III. 
Denies  so  much  of  plaintiff's  complaint  marked  Para- 
graph IV  as  alleges  that  the  bill  for  $19,926.65  was  based 
upon  the  lawful  and  applicable  rate  or  rates  as  aforesaid. 

IV. 

Denies  each  and  every  allegation  contained  in  plaintiff's 
complaint  marked  Paragraph  VI. 
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Wherefore,    plaintiff    prays    judgment    dismissing    the 
complaint  herein  and  for  its  costs  and  disbursements. 

CHARLES  H.  CARR 

United  States  Attorney 

RONALD  WALKER 

Assistant  U.  S.  Attorney 

WM.  W.  WORTHINGTON 
Assistant  U.  S.  Attorney 

By  Wm.  W.  Worthington 

Attorneys  for  Defendant. 

[Affidavit  of  Service  by  Mail.] 

[Endorsed] :    Filed  Jan.  8,   1946.     Edmund  L.  Smith, 
Clerk.  [14] 


[Title  of  District  Court  and  Cause] 

STIPULATION  OF  FACTS 

It  Is  Hereby  Stipulated  by  and  between  the  parties  here- 
to by  their  attorneys  that  the  following  evidentiary  facts 
are  true,  provided  that  both  parties  shall  have  the  right 
to  offer  other  and  further  evidence  not  inconsistent  there- 
with, and  may  bring  to  the  attention  of  the  Court  any 
facts  of  which  the  Court  may  take  judicial  notice. 

I. 

Plaintiff  is  a  common  carrier  by  rail.  In  transporting 
all  of  the  materials  referred  to  in  this  stipulation,  it  acted 
as  the  last  in  a  series  of  connecting  carriers.  All  of  the 
shipments  comprised  materials  for  use  in  the  construction 
of  vessels  (Liberty  Ships)  built  by  California  Shipbuild- 
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ing  Corporation  fur  the  United  States  Maritime  Commis- 
sion under  the  latter's  ship  [15  J  construction  program  on 
a  cost-plus-fixed  fee  basis,  as  follows: 

No.  of  U.S.M.C. 

Contract  Number  and  Authority  Vessels         Hulls  Nos. 

MCc-7785  (ESP-10)  dated  3/14/41,  pur- 
suant to  Act  approved  2/6/41  (Public 
Law  5,  77th  Congress),  55  Stat.  5. 
This  contract  provided,  among  its  re- 
citals,  as    follows : 

"Pursuant  to  the  provisions  of  an  Act 
approved  February  6,  1941  (Public  No. 
5,  77th  Congress),  the  Commission  is 
authorized  to  construct  in  the  United 
States  ocean-going  cargo  vessels  of  such 
type,  size  and  si^eed  as  the  Commission 
may  determine  to  be  useful  in  time  of 
emergency  for  carrying  on  the  commerce 
of  the  United  States,  and  to  be  capable 
of  the  most   rapid  construction; 

"The  Commission  has  determined  to 
have  certain  vessels  hereinafter  described 
constructed  for  the  aforementioned  pur- 
pose pursuant  to  the  provisions  of  the 
foresaid  Act:"  31  64-     94 

Some  of  the  costs  of  this  contract  were 
allocated  to  funds  made  available  by  Pub- 
lic Law  247,  55  Stat.  669,  681. 
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No.  of  U.S.M.C. 

Contract  Number  and  Authority  Vessels         Hulls  Nos. 

MCc-7786  (DA-16)  dated  5/1/41,  pur- 
suant to  Joint  Resolution  approved 
3/27/41  (Public  Law  23,  77th  Con- 
gress), 55  Stat.  53.  This  contract  pro- 
vided, among  its  recitals,  as  follows: 

"Under  the  provisions  of  Public  Law 
No.  23  r77th  Cong.),  approved  March 
27,  1941,  certain  appropriations  were 
made  for  the  procurement  by  [16]  manu- 
facture or  otherwise  of  defense  articles 
for  the  government  of  any  country  whose 
defense  the  President  deems  vital  to  the 
defense  of  the  United  States; 

"The  President,  acting  pursuant  to 
said  law,  has  authorized  the  Commis- 
sion to  enter  into  commitments  for  the 
construction  of  emergency  type  vessels 
similar  to  those  which  the  Commission  is 
authorized  to  construct  under  the  Joint 
Resolution  approved  2/6/41  (Public  No. 
5,  77th  Congress) ;"  24        277-  300 

Some  of  the  costs  of  this  contract  were 
allocated  to  funds  made  available  by  Pub- 
lic Law  247,  55  Stat.  669,  681. 

MCc-2128*  dated  1/17/42.  pursuant  to 
Public  Law  247  (77th  Congress)  ap- 
proved 8/25/41,  55  Stat.  669  at  681. 

*Contracts  MCc-2128,  MCc-7834  and  MCc-13097  provide  that 
the  shipbuilding  corporation  may  carry  on  the  work  7  days  a  week 
and  any  number  of  shifts. 
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No.  of  U.S.M.C. 

Contract  Number  and  Authority  Vessels         Hulls  Nos. 

This  contract  provided,  among  its  re- 
citals, as  follows : 

"Under  the  provisions  of  Public  Law 
247  (77th  Congress)  approved  August 
25,  1941,  the  Commission  is  authorized 
to  construct  in  the  United  States,  mer- 
chant vessels  of  such  type,  size  and  speed 
as  it  may  determine  to  be  useful  for 
carrying  on  the  commerce  of  the  United 
States  and  suitable  for  the  conversion 
into  naval  or  military  auxiliaries  [17] 
and  to  produce  and  procure  parts,  equip- 
ment, material  and  supplies  for  such  ves- 
sels, without  advertising  or  com^^etitive 
bidding ; 

"The  Commission  has  determined  that 
the  vessels  hereinafter  described  are  of  a 
type,  size  and  speed  which  will  be  useful 
for  carrying  on  the  commerce  of  the 
United  States  and  suitable  for  conversion 
into  naval  or  military  auxiliaries,  and  de- 
sires the  Contractor  to  construct  said 
vessels;'  109      631-  739 

MCc-7834  dated  6/16/42,  pursuant  to 
Public  Law  247  (77th  Congress)  ap- 
proved 8/25/41,  55  Stat.  669  at  681. 
This  contract  provided,  among  its  re- 
citals, as  follows : 

"Under  the  provisions  of  Public  Law 
247    (77th    Congress)    approved   August 
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No.  of  U.S.M.C. 

Contract  Number  and  Authority  Vessels         Hulls  Nos. 


25,  1941,  the  Commission  is  authorized 
to  construct  in  the  United  States,  mer- 
chant vessels  of  such  type,  size  and  speed 
as  it  ma}^  determine  to  be  useful  for 
carrying"  on  the  commerce  of  the  United 
States  and  suitable  for  the  conversion 
into  naval  or  military  auxiliaries  and  to 
produce  and  procure  parts,  equipment, 
material  and  supplies  for  such  vessels, 
without  advertising  or  competitive  bid- 
ding; 

'The  Commission  has  determined  that 
the  vessels  hereinafter  described  are  of  a 
type,  size  and  speed  which  will  be  useful 
for  carrying  on  the  commerce  of  the 
United  States  and  suitable  for  conversion 
into  naval  or  [18]  military  auxiharies, 
and  desires  the  Contractor  to  construct 
said  vessels;"  60       1632-1691 

MCc-13097  dated  12/24/42,  pursuant  to 
Public  Law  247  and  Public  Law  630 
(77th  Congress),  55  Stat.  669  at  681 
and  56  Stat.  392  at  418,  respectively. 
This  contract  provided  among  its  re- 
citals, as  follows: 

"Under  the  provisions  of  Public  Law 
247  and  630  (77th  Congress)  the  Com- 
mission is  authorized  to  construct  in  the 
United  States,  merchant  vessels  of  such 
type,  size  and  speed  as  it  may  determine 
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Contract  Number  and  Authority 


No.  of 
Vessels 


U.S.M.C. 
Hulls  Nos. 


to  be  useful  for  carrying  on  the  commerce 
of  the  United  States  and  suitable  for  the 
conversion  into  naval  or  military  auxili- 
aries and  to  produce  and  procure  parts, 
equipment,  material  and  supplies  for  such 
vessels,  without  advertising  or  competi- 
tive bidding; 

"The  Commission  has  determined  that 
the  vessels  hereinafter  described  are  of 
a  type,  size  and  speed  which  will  be 
useful  for  carrying  on  the  commerce  of 
the  United  States  and  suitable  for  conver- 
sion into  naval  or  military  auxiliaries, 
and  desires  the  Contractor  to  construct 
such  vessels;"  62 


MCc-13097  Addendum  #2 


50 


1854-1915 

(2225-2244 
(2538-2567 


Total 


II. 


336  [19] 


At  the  time  the  shipments  were  made  and  delivered, 
California  Shipbuilding  Corporation  and  other  companies 
were  engaged  in  building  for  the  United  States  Maritime 
Commission  cargo  ships  of  the  "Liberty"  design,  E  C2-S  - 
CI. 

III. 

The  shipbuilding  program  of  the  Maritime  Commission 
was  initiated  in   1938,  pursuant  to  the  ^lerchant  Marine 
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Act,  1936,  49  Stat.  1985.  The  program  as  originally 
planned  in  1938  was  the  building  of  50  new  cargo  ships 
a  year  for  a  period  of  ten  years.  Early  in  1941,  the  ship- 
building program  was  enlarged  under  the  authority  of  the 
Act  of  February  6,  1941,  55  Stat.  5,  and  work  was  be- 
gun on  200  cargo  ships  of  the  Liberty  design.  Later  in 
1941,  the  program  was  again  enlarged  under  the  authority 
of  the  Act  of  March  27,  1941,  55  Stat.  54  (Defense  Aid 
Supplemental  Appropriation  Act),  and  the  Act  of  August 
25,  1941,  55  Stat.  681  (First  Supplemental  National  De- 
fense Appropriation  Act,  1942)  and  the  number  of  Lib- 
erty ships  to  be  delivered  by  the  end  of  1943  was  in- 
creased to  more  than  1200  ships.  Under  the  authority  of 
the  Act  of  June  27,  1942,  56  Stat.  392  at  page  418  (In- 
dependent Offices  Appropriation  Act,  1943)  the  program 
was  further  enlarged.  The  programming  for  new  ship 
construction  was  made  after  consultation  with  the  Joint 
Chiefs  of  Staff.  Between  1939  and  1945,  2610  Liberty 
vessels,  of  28,170,856  deadweight  tons,  were  delivered  by 
the  various  shipbuilding  corporations.  Of  these,  336  ves- 
sels of  3,626,091  deadweight  tons,  were  delivered  by  the 
California  Shipbuilding  Corporation. 

Most  of  the  Liberty  ships  were  operated  as  merchant 
vessels  under  direction  and  control  of  War  Shipping  Ad- 
ministration through  agency  agreements  with  private 
operators,  carrying  Army  and  Navy  cargoes,  lend-lease 
material,  raw  materials,  and  civilian  goods.  Of  the  re- 
mainder, some  were  sent  to  lend-lease  nations  under  char- 
ter and  the  others  were  transferred  to  the  Army  and 
Navy  to  serve  as  [20]  combat  loaders,  troop  ships,  hos- 
pital ships,  and  other  auxiliaries. 

The  ships  of  the  Liberty  design  were  constructed  un- 
der the  enlarged  shipbuilding  program  authorized  by  the 
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Acts  of  February  6,  1941,  March  27,  1941,  August  25, 
1941,  and  June  27,  1942.  They  were  cargo  ships  de- 
signed for  eleven  knots,  of  10,000  tons  deadweight  ca- 
pacity and  of  a  design  approved  by  the  Maritime  Com- 
mission in  1940  for  mass  production.  They  were  adapted 
from  an  old  design  for  a  common  type  of  British  coal- 
burning  tramp  steamer.  The  modifications  in  design  were 
the  use  of  electrical  welding  instead  of  riveting  in  the 
construction  of  the  hull  and  the  addition  of  a  deep  ballast 
tank  for  oil. 

IV. 

All  of  such  shipments  were  consigned  on  Government 
bills  of  lading  and  were  delivered  to  the  Maritime  Com- 
mission, c/o  California  Shipbuilding  Corporation,  Los 
Angeles,  California,  or  to  California  Shipbuilding  Corpo- 
ration for  account  of  the  Maritime  Commission.  All  the 
purchases  were  assigned  a  War  Production  Board  Prior- 
ity of  A-l-a,  A-l-b,  or  A-l-c  and  in  the  case  of  contract 
MCc-7300,  a  priority  of  AA-1,  which  were  high  priori- 
ties. 

Some  of  the  bills  of  lading  referred  to  the  "military  or 
naval"  character  of  the  shipments.  Some  of  the  bills  of 
lading  made  no  such  reference.  When  the  reference  ap- 
pears on  any  bill,  that  fact  is  specifically  noted  in  this 
stipulation. 

The  Government  bills  of  lading  referred  to  herein  were 
prepared  and  furnished  by  or  on  behalf  of  the  Maritime 
Commission.  All  the  materials  included  in  the  shipments 
set  forth  in  this  stipulation  were  purchased  with  funds 
from  the  same  appropriations  as  the  appropriations  from 
which  the  freight  charges  were  paid. 
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The  appropriation  "69X0200  Construction  Fund,  U.  S. 
Maritime  Commission,  Act  of  June  29,  1936,  Revolving 
Fund"  refers  to  the  fund  created  by  the  Merchant  Marine 
Act,  1936,  Section  1116,  U.  S.  C.  A.  The  appropriation 
"69X0201  Emergency  Ship  Construction  Fund,  U.  S. 
M.  C."  [21]  has  reference  to  the  fund  created  by  the  Act 
of  February  6,  1941,  Public  Law  5,  77th  Congress.  The 
appropriation  "69-111/30023  Defense  Aid,  Vessels  and 
Watercraft,  (Allot,  to  U.  S.  Mar.  Com.)  1941-1943"  has 
reference  to  one  of  the  funds  created  by  the  Act  of  March 
27,  1941,  Public  Law  23,  77th  Congress,  for  carrying  out 
the  purposes  of  the  Lend-Lease  Act,  Act  of  March  11, 
1941,  Pubhc  Law  11,  77th  Congress.  [22] 

V. 

All  carriers  by  railroad  owning  and  operating  or  oper- 
ating lines  of  railroad  constructed  with  the  aid  of  grants 
of  land  received  from  the  United  States,  either  directly 
or  through  a  predecessor  or  predecessors  in  interest,  par- 
ticipating in  the  transportation  of  the  shipments  herein 
described,  and  each  of  them,  and  all  carriers  by  railroad 
owning  and  operating  or  operating  lines  of  railroad  con- 
structed with  the  aid  of  grants  of  land  received  from  the 
United  States,  either  directely  or  through  a  predecessor 
or  predecessors  in  interest,  parties  to  and  participating  in 
any  land  grant  route  or  routes  with  which  the  route  or 
routes  of  movement  of  the  said  shipments  herein  described 
were  equalized  under  agreement  with  the  United  States 
from  the  standpoint  of  net  charges  to  the  United  States 
for  transportation  service,  and  each  of  them,  had,  prior 
to  and  at  the  time  of  said  shipments,  filed  with  the  Secre- 
tary of  the  Interior  of  the  United  States,  in  the  form  and 
manner  prescribed  by  him,  releases  of  all  of  their,  and 
its,  claims  against  the  United  States  to  lands,  interests 
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in  lands,  compensation,  or  reimbursement  on  account  of 
lands  and  interest  in  lands  which  have  been  g-ranted, 
claimed  to  have  been  granted,  or  which  it  was  claimed 
should  have  been  granted  to  any  such  carrier  or  predeces- 
sor in  interest  under  any  grant  to  such  carrier  or  predeces- 
sor in  interest,  in  full  and  complete  compliance  with  the 
provisions  and  requirements  of  paragraph  (b)  of  Section 
321  of  Part  II,  Title  III,  of  the  Transportation  Act  of 
1940  (54  Stat.  L.  954).  Each  of  such  releases  so  filed 
was  approved  by  the  Secretary  of  the  Interior  prior  to 
the  shipments  in  question  and  the  performance  of  the 
transportation  service  herein  set  forth. 

VI. 

Pertaining  to  Carrier^s   Bill  No.   F- 18436-3,   Page  6  of 

Petition : 

On  March  12,  1943,  plaintiff  delivered  condensers  [23] 
(machinery)  consigned  January  26,  1943  by  Foster 
Wheeler  Corporation,  Carteret,  New  Jersey,  covered  by 
bill  of  lading  No.  MC-218872  issued  September  23,  1942, 
which  was  stamped  ''military  or  naval  property  of  the 
United  States  moving  for  military  or  naval  and  not  for 
civil  use".  The  shipment  comprised  material  furnished 
under  purchase  order  No.  CD-MC-42-110  (MCc-3173) 
dated  December  12,  1941,  and  these  materials  were  pur- 
chased for  use  in  the  construction  of  United  States  Mari- 
time Commission  hulls  Nos.  1800-1909.  This  purchase 
order  provided,  "Terms  of  delivery  f.o.b.  Carteret,  N.  J." 
and  specified  shipment  on  government  bill  of  lading. 

Plaintiff  billed  its  charges  for  this  shipment  in  its 
original  bill  No.  F-18436-3  for  $1,093.39,  representing  the 
full  commercial  rate. 
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Defendant,  claiming  that  the  charge  was  subject  to 
land  grant  rates,  disallowed  $375.40  and  paid  $717.99. 
Payment  for  the  shipment  of  this  freight  was  charged  to 
appropriation  ''69X0200  Construction  Fund,  U.  S.  Mari- 
time Commission,  Act  of  June  29,  1936,  Revolving  Fund". 

Plaintiff  protested  the  disallowance  of  $375.40  and 
payment  of  only  $717.99  on  its  bill  No.  F-18436-3,  and 
billed  defendant  by  supplemental  bill  for  the  sum  of 
$375.40.  If  the  shipment  was  entitled  to  the  land-grant 
rate,  this  disallowance  was  correct  and  nothing  further  is 
due  on  this  bill;  if  not,  plaintiff  is  entitled  to  recover 
$375.40. 

VII. 

Pertaining  to  Carrier's   Bill  No.  F-26475-1,   Page  7  of 

Petition : 

Plaintiff  submitted  its  bill  No.  F-26475-1  to  the  United 
States  Maritime  Commission  for  $3,272.81  for  transpor- 
tation services.  Defendant  deducted  from  said  bill  claimed 
overpayments  of  the  following  amounts  on  the  following 
prior  bills  and  paid  plaintiff  the  sum  of  $212.70  cash:  [24] 

Bill  Number  Amount 


F-10611-1 

$   600.51 

F-10503-12 

321.02 

F-10610-1 

811.08 

F-10540-1 

1,327.50 

$3,060.11 

Plaintiff  protested  the  deduction  of  $3,060.11  from  its 
bill  No.  F-26475-1  and  received  the  $212.70  paid  under 
protest,  and  billed  defendant  on  its  supplemental  bill  for 
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v$3,060.11.  In  its  petition,  plaintiff  gave  defendant  a  credit 
of  $706.75  on  its  bill  No.  F-10540-1,  leaving  a  balance  in 
dispute  of  $2,353.36. 

The  following  are  the  facts  in  respect  to  each  of  the 
bills  which  defendant  used  as  the  basis  for  deductions 
from  bill  No.  F-26475-1 : 

Facts  as  to  Bill  No.  F-10611-1: 


On  January  20,  1942,  plaintiff  delivered  power  boilers 
and  fixtures  consigned  on  December  16  and  17,  1941  by 
Combustion  Engineering  Company,  Inc.,  Chattanooga, 
Tennessee.  The  shipment  was  covered  by  bill  of  lading 
MC-21162  issued  September  27,  1941.  The  shipment  com- 
prised material  furnished  under  contract  No.  MCc-(ESP)- 
1008  dated  April  14,  1941,  which  was  for  200  hulls,  later 
increased  by  29  hulls,  and  these  materials  were  moving 
for  use  in  the  construction  of  U.  S.  M.  C.  hulls  Nos.  64- 
94.  This  contract  provides  for  a  price  f.o.b.  point  of  ship- 
ment, and  shipment  on  Government  bill  of  lading.  Sec- 
tion 14  of  the  commitment  letter  of  March  8,  1941,  pro- 
vided : 

"Time  is  of  the  essence  of  this  contract,  and  it  is 
understood  that  the  principal  Vendor  will  diligently 
prosecute  production,  including  overtime  where  ad- 
vantageous, to  effect  delivery  as  rapidly  as  possible, 
and  if  possible,  considerably  in  advance  of  the  sched- 
ule set  forth  in  the  following  paragraph:"  [25] 

Plaintiff  billed  its  charges  for  this  shipment  in  its  orig- 
inal bill  No.  F-10611-1  for  $1,345.50,  representing  the 
full  commercial  rate.  This  bill  was  paid  in  full,  the  pay- 
ment being  charged  $758.86  to  appropriation  "69X0201 
Emergency    Ship    Construction    Fund,    U.    S.    ]\I.    C", 
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$586.64  to  appropriation  "69-111/30023  Defense  Aid, 
Vessels  and  Watercraft,  (Allot,  to  U.  S.  Mar.  Com.) 
1941-1943". 

On  May  14,  1943,  defendant  demanded  a  refund  of 
$600.51  representing  the  difference  between  the  full  com- 
mercial rate  and  the  land-grant  rate  on  the  shipment  cov- 
ered by  bill  of  lading  MC-21162.  Plaintiff  refused  the  re- 
fund and  defendant  deducted  the  $600.51  from  bill  No. 
F-26475-1.  If  this  shipment  was  entitled  to  land-grant 
rates,  the  correct  charges  would  be  $744.99,  and  deduc- 
tion of  $600.51  from  bill  No.  F-26475-1  was  proper;  if 
not,  the  charge  of  $1,345.50  was  correct,  and  no  portion 
thereof  should  have  been  disallowed,  or  deducted  from 
bill  No.  F-26475-1  or  from  any  other  bill,  and  plaintiff 
is  entitled  to  recover  said  sum  of  $600.51. 

Facts  as  to  Bill  No.  F-10503-12: 

On  December  29,  1941,  plaintiff  delivered  steel  plates 
consigned  on  December  9,  1941  by  Inland  Steel  Company- 
Indiana  Harbor  Works,  Indiana  Harbor,  Indiana.  The 
shipment  in  question  was  covered  by  bill  of  lading  No. 
MC-88579  issued  November  25,  1941. 

Plaintiff  billed  its  charges  for  these  shipments  in  its 
original  bill  No.  F-10503-12  for  $2,069.76,  representing 
the  full  commercial  rate.  This  bill  was  paid  in  full,  pay- 
ment being  charged  $1,167.34  to  appropriation  "69X0201 
Emergency  Ship  Construction  Fund,  U.  S.  M.  C",  and 
$902.42  to  appropriation  "69-111/30023  Defense  Aid, 
Vessels  and  Watercraft,  (Allot,  to  U.  S.  Mar.  Com.) 
1941-1943". 
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On  August  6,  1943,  defendant  demanded  a  refund  of 
$321.02  representing  the  difference  between  the  full  com- 
mercial rate  and  the  land-grant  rate  on  the  shipment  cov- 
ered by  bill  of  lading  No.  [26]  MC-88579.  Plaintiff  re- 
fused the  refund  and  defendant  deducted  the  $321.02  from 
bill  No.  F-26475-1. 

The  shipment  covered  by  bill  of  lading  No.  MC- 
88579  comprised  material  furnished  under  contract  No. 
MCc(ESP)-1520  dated  August  12,  1941,  and  these  ma- 
terials were  purchased  for  use  in  the  construction  of 
U.  S.  M.  C.  hulls  Nos.  64-94,  and  277-300.  This  con- 
tract provided,  among  other  matters: 

(a)  Inland  Steel  was  requested  to  furnish  engine  room 
and  boiler  plates  "in  accordance  with  attached  .  .  . 
Inland    Steel    Co.    proposal    of    June    27,     1941 

(6/28/41-#148) " 

(b)  Prices  were  ''Delivered  Base  Prices  per  lOOi^ 
FOB  Cars"  Los  Angeles,  Calif. 

(c)  "Title  to  all  of  the  products  covered  by  this  order 
will  remain  in  the  Seller  until  delivery  thereof  has 
been  made  to  the  Buyer  at  the  destination  herein 
named."  (i.  e.,  Los  Angeles). 

(d)  "The  Seller's  responsibility  for  delivery  shall  ter- 
minate on  the  arrival  of  the  material  at  the  destina- 
tions shown  in  this  order." 

(e)  "Cash  discount  to  be  allowed  on  discount  base  as 
stated  on  invoice,  being  the  delivered  price  of  the 
material  less  the  transportation  charges  taken  into 
account  in  arriving  at  such  price." 
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(f)  "Such  changes  as  may  occur  in  the  tariff  freight 
rates  or  transportation  charges  used  in  determining 
the  delivered  prices  provided  for  in  this  contract, 
except  switching  charges,  after  date  of  order,  and 
on  or  prior  to  date  of  shipments  will  be  for  ac- 
count of  Buyer." 

(g)  Shipments  were  to  be  on  Government  bill  of  lad- 
ing. 

(h)  "The  equipment  ordered  herein  is  required  for 
the  [27]  construction  of  emergency  cargo  vessels." 

(i)  "There  are  no  written  understandings  or  agree- 
ments between  the  Buyer  and  Seller  relative  to  this 
order  that  are  not  fully  referenced  or  expressed 
herein." 

The  Inland  Steel  Company  proposal  of  June  27,  1941 
referred  to  in  paragraph  (a)  above,  stated,  among  other 
matters : 

"This  price  is  for  material  shipped  to  and  in- 
cluding September  30,  1941,  after  which  time  the 
price  will  be  the  published  price  at  Chicago,  Illinois, 
in  effect  at  the  time  of  shipment,  plus  the  all-rail 
freight  rate  to  the  three  destinations." 

"If  the  Government  wishes  to  take  possession  of 
this  material  at  our  plant  and  ship  on  Government 
Bills  of  Lading  in  order  to  take  advantage  of  land 
grant  freight  rates,  we  will  deduct  the  regular  com- 
mercial freight  rate,  which  at  present  is  $1.10  per 
100  lbs." 
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If  this  shipment  was  entitled  to  land-grant  rates,  the 
correct  charges  would  be  $1,748.74,  and  deduction  of 
$321.02  from  bill  No.  F-26475-1  was  proper;  if  not,  the 
charge  of  v$2,069.76  was  correct,  and  no  portion  thereof 
should  have  been  disallowed  or  deducted  from  bill  No. 
F-26475-1  or  from  any  other  bill,  and  plaintiff  is  en- 
titled to  recover  said  sum  of  $321.02. 

Facts  as  to  Bill  No.  F-10610-1; 


On  January  23,  1942,  plaintiff  delivered  a  shipment 
covered  by  two  bills  of  lading.  Bill  of  Lading  No.  MC- 
22992,  issued  October  3,  1941,  covered  steel  angles  and 
steel  channels  consigned  on  December  29,  1941  by  Car- 
negie-Illinois Steel  Corporation,  manufactured  under  con- 
tract No.  MCc-(ESP)-1145  dated  June  20,  1941.  Bill 
of  Lading  No.  MC-19113,  issued  September  19,  1941, 
covered  steel  plates  consigned  on  January  6,  1942  by 
Jones  [28]  &  Laughlin  Steel  Corporation,  manufac- 
tured by  it  under  contracts  Nos.  MCc-ESP-1016  and 
MCc-ESP-1083  dated  April  16,  1941  and  May  17,  1941, 
respectively. 

Contract  No.  MCc(ESP)-1145  set  forth  a  schedule  of 
"Delivered  base  prices  per  100^  F.O.B.  Cars  Los  An- 
geles, Cal.".  and  specified  that  "Title  to  all  of  the  products 
covered  by  this  order  will  remain  in  the  Seller  until  de- 
livery thereof  has  been  made  to  the  Buyer  at  the  destina- 
tion herein  named",  and  that  "Shipment  to  be  made  on 
Government  Bill  of  Lading".  The  destination  named  was 
Los  Angeles,  California.  These  steel  angles  and  steel 
channels  purchased  under  contract  No.  MCc(ESP)-1145 
were  purchased  for  use  in  the  construction  of  U.  S.  M.  C. 
hulls  Nos.  277-300. 
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Contract  No.  MCc(ESP)-1083  set  forth  a  schedule  of 
prices  as  follows: 

"Price: 

Base  prices  per  100  lb.  delivered  f.o.b.  cars  at  the 
shipyard,  Los  Angeles,  California,  as  follows,  de- 
pending on  the  method  of  shipment: 

All  rail  shipment  $3.37 

All  rail  shipment  on  Government  Bill  of  Lad- 
ing allowing  commercial  rate  of  freight  at 
$L27  per  100  lb.  3.37 

Via  rail  and  water  2.98" 

It  prescribed  shipment  on  government  bill  of  lading. 
These  steel  plates  purchased  under  contract  MCc(ESP)- 
1083  were  purchased  for  use  in  the  construction  of  U.  S. 
M.    C.   hulls    Nos.    277-300. 

Contract  No.  MCc( ESP) -1016  set  forth  a  schedule  of 
prices  identical  with  the  schedule  under  contract  MCc- 
(ESP)-1083.  The  contract  stated  that  it  was  ''in  ac- 
cordance with  U.  S.  M.  C.  (By  G  &  C)  letter  No. 
1133/Sll  (BB2-153),  dated  April  1,  1941,  hereto  [29] 
attached".    The  letter  stated,  in  part: 

"In  respect  of  prices,  the  United  States  Maritime 
Commission  has  directed  that  your  base  price, 
amounting  to  $2.10  per  100  pounds,  f.o.b.  your  mill 
be  accepted,  shipment  to  be  on  Government  bill  of 
lading,  or  as  the  United  States  Maritime  Commis- 
sion may  direct " 

These  steel  plates  purchased  under  contract  MCc(ESP)- 
1016  were  purchased  for  use  in  the  construction  of  U.  S. 
M.  C.  hulls  Nos.  64-94. 
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Plaintiff  billed  its  charges  for  these  shipments  in  its 
orip^inal  bill  No.  F-10610-1  for  $2,068.88,  representing  the 
full  commercial  rates,  as  follows: 

Bill  of  Lading  No.        Amount  Rilled       Amount  in  Dispute 

MC-22992  $    515.42  $201.89 

MC-19113  1,553.46  609.19 


$2,068.88  $811.08 

This  bill  was  paid  in  full,  $1,166.85  being  charged  to  ap- 
])ropriation  "69X0201  Emergency  Ship  Construction 
Fund,  U.  S.  M.  C",  and  $902.03  to  appropriation  "69- 
111/30023— Defense  Aid,  Vessels  and  Watercraft,  (Allot, 
to  U.  S.  Mar.  Com.)  1941-1943".  On  August  18,  1943, 
defendant  demanded  a  refund  of  $811.08  representing  the 
difference  between  the  full  commercial  rate  and  the  land- 
grant  rate  on  the  shipments  covered  by  bills  of  lading 
Nos.  MC-22992  and  MC-19113.  Plaintiff  refused  the  re- 
fund and  defendant  deducted  the  $811.08  from  bill  No. 
F-26475-1.  If  this  shipment  was  entitled  to  land-grant 
rates,  the  correct  charges  would  have  been  $1,257.80  and 
the  deduction  of  $811.08  from  bill  No.  F-26475-1  was 
proper;  if  not,  the  charge  of  $2,068.88  was  correct  as 
billed,  and  no  portion  thereof  should  have  been  disallowed, 
or  deducted  from  bill  No.  F-26475-1  or  from  any  other 
bill.-  and  plaintiff  is  entitled  to  recover  said  sum  of 
$811.08. 

Facts  as  to  Bill  No.  F-10540-1 : 


This  bill  covered  charges  for  shipments  under  six 
bills  [301  of  lading  Nos.  MC-28270,  MC-27046,  MC- 
08411,  MC-27036.  MC-34759  and  MC-34905,  only  two 
of  which  are  in  dispute,  as  follows: 
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On  January  6,  1942,  plaintiff  delivered  the  shipment 
under  bill  of  lading  No.  MC-28270,  issued  October  13, 
1941,  covering  steel  plates  consigned  on  December  21, 
1941  by  Otis  Steel  Company,  manufactured  by  it  under 
purchase  order  No.  MCc(ESP)-1837  dated  September  8, 
1941.  These  steel  plates  purchased  under  purchase  order 
No.  MCc( ESP) -1837  were  purchased  for  use  in  the  con- 
struction of  U.  S.  M.  C.  hulls  Nos.  64-94  and  hulls  Nos. 
277-300. 

On  January  8,  1942,  plaintiff  delivered  the  shipment 
under  bill  of  lading  No.  MC-34759,  issued  December  11, 
1941,  covering  steel  sheets  consigned  on  December  22, 
1941  by  Youngstown  Sheet  &  Tube  Company,  manufac- 
tured by  it  under  purchase  order  No.  MCc( ESP) -2690 
dated  November  27,  1941.  These  steel  sheets  purchased 
under  purchase  order  No.  MCc( ESP) -2690  were  pur- 
chased for  use  in  the  construction  of  U.  S.  M.  C.  hulls 
Nos.  64-94  and  hulls  Nos.  277-300. 

The  purchase  orders  and  contract  under  which  the  ma- 
terial was  bought  by  the  Commission  specified  shipment 
on  Government  bill  of  lading. 

Purchase  order  No.  MCc( ESP) -1837  provided  under 
Price : 

"Price — Delivered  Base  Price 

per    100    lbs.    f.o.b.    Cleveland,    Ohio,    plus 
freight  all  rail  in  carload  lots  of  40,000# 
minimum     East     Coast     and     Gulf     points, 
40,000#   minimum  West  Coast  points. 

Terminal  Island,  Los  Angeles,  California  Unit  Price 
$3.37  Any  increase  or  decrease  in  freight  rate  will 
result  in  a  corresponding  increase  or  decrease  in  de- 
livered price." 
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It  also  provided  that:  'Trice  quoted  herein  is  based 
[31]  on  freight  rates  in  effect  at  date  of  this  quotation. 
If  any  increase  or  decrease  in  freight  rates  shall  become 
effective  prior  to  acceptance  of  this  quotation  by  the  Buyer, 
the  price  shown  herein  shall  be  revised  accordingly." 

The  price  in  Purchase  Order  No.  MCc( ESP) -2690  was 
"$2.60  per  100#  net  f.o.b.  your  mill,  Youngstown, 
Ohio  .  .  ."  Purchase  orders  Nos.  MCc(ESP)-1837 
and  MCc( ESP) -2690  provided  that  the  Seller's  responsi- 
bility should  terminate  on  arrival  of  the  shipment  at  the 
"fabricating  point",  and  that,  "The  goods  covered  herein 
are  the  property  of  the  Seller  until  delivered  to  the  Buyer 
at  the  Buyer's  fabricating  point  [Los  Angeles]  herein 
specified  and  shall  not  be  diverted  or  reconsigned  without 
permission  of  the  Seller." 

Plaintiff  billed  its  charges  under  the  two  bills  of  lad- 
ing in  dispute,  in  its  original  bill  No.  F-10540-1,  for 
$1,558.04,  representing  the  full  commercial  rate,  as  fol- 
lows : 

Bill  of  Lading  No.       Amount  Billed       Amount  in  Dispute 

MC-28270  $1,050.04  $420.02 

MC-34759  508.00  200.73 


$1,558.04  $620.75 

The  bill  was  paid  in  full,  payment  being  charged  in 
part  to  appropriation  "69X0201 — Emergeny  Ship  Con- 
struction Fund,  U.  S.  M.  C",  and  in  part  to  appropria- 
tion "69-111/30023— Defense  Aid,  Vessels  and  Water- 
craft,  (Allot,  to  U.  S.  Mar.  Com.)  1941-1943". 

On  August  23,  1943,  defendant  demanded  a  refund  of 
$620.75  representing  the  difference  between  the  full  com- 
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mercial  rate  and  the  land-grant  rate  on  the  shipments  cov- 
ered by  bills  of  lading  Nos.  MC-28270  and  MC-34759. 
Plaintiff  refused  the  refund  and  defendant  deducted  the 
$620.75  from  bill  No.  F-26475-1.  If  this  shipment  was 
entitled  to  land-grant  rates,  the  correct  charge  would 
have  been  $937.29  and  the  deduction  of  $620.75  from 
bill  No.  F-26475-1  was  proper;  if  not,  the  charge  of 
$1,558.04  [32]  was  correct  as  billed,  and  no  portion  there- 
of should  have  been  disallowed,  or  deducted  from  bill 
No.  F-26475-1  or  from  any  other  bill,  and  plaintiff  is 
entitled  to  recover  said  sum  of  $620.75. 

VIII. 

Pertaining  to  Carrier's  Bill  No.  F-2 1750-7,  Pages  8  and  9 

of   Petition : 


Between  June  14,  and  June  23,  1943,  plaintiff  delivered 
steel  plates  consigned  between  May  16  and  May  31,  1943, 
by  Republic  Steel  Corporation,  Alabama  City,  Alabama, 
covered  by  bills  of  lading  Nos.  MC-411214,  MC-411234, 
MC-411239  and  MC-411273  issued  April  6,  1943,  all  of 
which  were  stamped  "military  or  naval  property  of  the 
United  States  moving  for  military  or  naval  and  not  for 
civil  use".  The  shipments  comprised  material  furnished 
under  contract  No.  MCc-7300,  purchase  order  No.  PD- 
MC-43- 10664,  dated  March  4,  1943,  and  these  materials 
were  purchased  for  use  in  the  construction  of  U.  S.  M.  C. 
hulls  Nos.  1880-1909.  This  purchase  contract  provided 
for  delivery  F.O.B.  mill  (Alabama  City),  for  shipment 
on  government  bill  of  lading,  and  "In  accepting  this  order 
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it  is  understood  that  you  agree  to  all  the  terms  and  con- 
conditions  expressly  written  or  referred  to  herein  in- 
cluding General  Provisions,  Form  4584  which  are  made 
a  part  hereof."  Form  4584,  among  General  Provisions, 
provides : 

"Title  to  all  materials,  equipment,  and  supplies  and 
other  property  assembled  at  Vendor's  plant  or  else- 
where, or  ordered  for  use  in  connection  with  the  per- 
formance of  the  work  under  the  contract,  to  the  ex- 
tent that  Buyer  makes  payment  therefor,  even 
though  delivery  thereof  has  not  been  made,  shall  vest 
in  Buyer." 

No  information  is  available  as  to  when  these  materials 
were  paid  for  in  relation  to  the  time  of  shipment. 

Plaintiff  billed  its  charges  for  this  shipment  in  its  orig- 
inal bill  No.  F-2 1750-7  for  $13,778.46,  representing  the 
full  [2iZ]  commercial  rate.  Of  this  amount  defendant  dis- 
allowed $5,312.62,  which  is  the  difference  between  land- 
grant  rates  and  full  commercial  rates,  paid  plaintiff 
$7,547.26  cash,  and  deducted  $918.58  for  claimed  over- 
payments of  prior  bills.  Plaintiff  protested  the  disallow- 
ance of  $5,312.62,  but  did  not  protest  the  deduction  of 
$918.58,  and  by  supplemental  bill,  billed  defendant  for 
$5,312.62.  The  payments  of  this  bill  were  charged  to 
appropriation  "69X0200  Construction  Fund,  U.  S.  Mari- 
time Commission,  Act  of  June  29,  1936,  Revolving 
Fund"  If  this  shipment  was  entitled  to  land-grant  rates, 
the  correct  charges  would  be  $8,465.84;  if  not,  the  cor- 
rect charges  would  be  $13,778.46  and  plaintiff  is  entitled 
to  recover  $5,312.62. 
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IX. 

Pertaining  to  Carrier's  Bill  No.  F-27095-2,  Pages  10  and 

11  of  Petition: 


Plaintiff  submitted  its  bill  No.  F-27095-2  to  the  United 
States  Maritime  Commission  for  $1,776.44  for  transpor- 
tation services.  Of  this  amount  defendant  paid  plaintiff 
$874.00  cash,  and  deducted  $902.44  for  claimed  overpay- 
ments for  the  following  amounts  on  the  following  prior 
bills: 

Bill  Number  Amount 

F-10535-1  $496.69 

F-1 1274-4  405.75 


Balance  in  Dispute      $902.44 

Plaintiff  protested  the  deduction  of  $902.44  from  its 
bill  No.  F-27095-2,  and  received  the  $874.00  paid  under 
protest,  and  billed  defendant  by  its  supplemental  bill  for 
$902.44. 

The  following  are  the  facts  in  respect  to  each  of  the 
bills  which  were  the  basis  of  the  deduction  of  $902.44: 

Facts  as  to  Bill  No.  F-10535-1 : 

Between  January  3,  1942  and  January  9,  1942,  plaintiff 
delivered  engine  parts  consigned  between  December  17, 
1941  and  January  1,  1942,  by  Joshua  Hendy  Iron  Works, 
Sunnyvale,  California.  [34]  These  shipments  were  cov- 
ered by  bills  of  lading  Nos.  MC-16624,  MC-16623,  MC- 
16626,  MC-16627  and  MC-16629,  issued  September  3, 
1941. 
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These  engine  parts  were  purchased  under  contract  No. 
MCc(ESP)-1028  dated  April  16,  1941,  which  provided, 
in  part,  as  follows: 

"F.O.B.   Point:    Cars,  Sunnyvale,  Calif. 

"Shipping  Instructions:  Shipment  to  be  made  on 
Government  Bill  of  Lading  to  be  furnished  later. 

"Title  to  all  materials,  equipment  and  supplies  and 
other  property  assembled  at  the  Vendor's  plant  or 
elsewhere  or  ordered  for  use  in  connection  with  the 
performance  of  the  work  under  this  commitment  to 
the  extent  that  the  Buyer  makes  payment  therefor, 
even  though  delivery  thereof  has  not  been  made,  shall 
vest  in  the  Buyer.  This  provision  as  to  title  shall 
not  operate  to  relieve  the  Vendor  of  any  of  its  obli- 
gations under  this  commitment." 

The  contract  provides  for  payment  of  90%  of  total 
price  by  time  of  delivery  to  a  transportation  agency. 
These  engine  parts  were  purchased  for  use  in  construc- 
tion of  U.  S.  M.  C.  hulls  Nos.  64-94. 

Plaintiff  billed  its  charges  for  these  shipments  in  its 
original  bill  No.  F-10535-1  for  $1,905.19,  representing 
the  full  commercial  rate.  The  bill  was  paid  in  full,  pay- 
ment being  charged  $1,074.53  to  appropriation  "69X0201 
Emergency  Ship  Construction  Fund,  U.  S.  M.  C",  and 
$830.66  to  "69-111/30023  Defense  Aid,  Vessels  and 
Watercraft  (Allot,  to  U.  S.  Mar.  Com.)   1941-1943". 

On  September  2,  1943,  defendant  demanded  a  refund 
of  $496.69  representing  the  difference  between  the  full 
commercial  rate  and  the  land-grant  rate  on  the  ship- 
ments covered  by  bills  of  lading  Nos.  MC- 16624,  MC- 
16623,    JMC-16626,    MC-16627    and     [35]     MC-16629. 
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Plaintiff  refused  the  refund  and  defendant  deducted  the 
$496.69  from  bill  No.  F-27095-2.  If  this  shipment  was 
entitled  to  land-grant  rates,  the  correct  charges  would  be 
$1,407.50,  and  deduction  of  $496.69  from  bill  No.  F- 
27095-2  was  proper;  if  not,  the  charge  of  $1,905.19  was 
correct,  and  no  portion  thereof  should  have  been  disal- 
lowed or  deducted  from  bill  No.  F-27095-2  or  from  any 
other  bill,  and  plaintiff  is  entitled  to  recover  said  sum  of 
$496.69. 

Facts  as  to  Bill  No.  F-1 1274-4: 


Between  April  18,  1942  and  April  20,  1942,  plaintiff 
delivered  engine  parts  consigned  between  February  23, 
and  April  6,  1942  by  Joshua  Hendy  Iron  Works,  Sunny- 
vale, California.  These  shipments  were  covered  by  bills 
of  lading  Nos.  MC-37295,  MC-37321,  MC-37322,  MC- 
37325  and  MC-37326,  issued  December  18,  1941. 

These  engine  parts  were  purchased  under  contract  No. 
MCc(ESP)-1020  dated  April  16,  1941,  for  200  hulls. 
The  contract  contained  provisions  similar  to  those  re- 
ferred to  in  contract  No.  MCc(ESP)-1028,  which  cov- 
ered shipments  referred  to  on  bill  No.  F-1 05 35-1.  The 
engine  parts  here  in  question  were  moving  for  use  in 
construction  of  U.  S.  M.  C.  hulls  Nos.  64-94. 

Plaintiff  billed  its  charges  for  these  shipments  in  its 
original  bill  No.  F-11274-4  for  $1,556.35,  representing 
the  full  commercial  rate.  The  bill  was  paid  in  full,  pay- 
ment being  charged  $877.78  to  appropriation  "69X0201 
Emergency  Ship  Construction  Fund,  U.  S.  M.  C",  and 
$678.57  to  "69-111/30023  Defense  Aid,  Vessels  and 
Watercraft   (Allot,  to  U.  S.  Mar.  Com.)   1941-1943". 

On  September  11,  1943,  defendant  demanded  a  refund 
of  $405.75   representing  the  difference  between  the   full 
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commercial  rate  and  the  land-grant  rate  on  the  ship- 
ments covered  by  bills  of  lading  Nos.  MC-37295,  MC- 
Z72>2\,  MC-37322,  MC-37325  and  [36]  MC-37326. 
Plaintiff  refused  the  refund  and  defendant  deducted  the 
$405.75  from  bill  No.  F-27095-2.  If  this  shipment  was 
entitled  to  land-grant  rates,  the  correct  charges  would  be 
$1,150.60,  and  deduction  of  $405.75  from  bill  No.  F- 
27095-2  was  proper;  if  not,  the  charge  of  $1,556.35  was 
correct  and  no  portion  thereof  should  have  been  disal- 
lowed, or  deducted  from  bill  No.  F-27095-2  or  from  any 
other  bill,  and  plaintiff  is  entitled  to  recover  said  sum 
of  $405.75. 

X. 

Either  party  may  object  to  the  relevance  or  materiality 
of  any  facts  herein  set  forth.  Any  of  the  documents  re- 
ferred to  herein  may  be  introduced  in  evidence  (subject 
to  objection  as  to  relevancy  or  materiality)  by  either 
party,  by  photostatic  copies  without  further  proof  of 
authentication. 

Dated  this  25  day  of  Oct.,  1946. 

FRANK  KARR 
C.  W.  CORNELL 
E.  D.  YEOMANS 

Attorneys    for    Plaintiff 

JAMES  M.  CARTER 

U.  S.  Atty. 
RONALD  WALKER  and 
CHARLES  H.  VEALE 

Asst.  U.  S.  Attys. 

Attorneys  for  Defendant 

[Endorsed]  :  Filed  Oct.  25,  1946.  Edmund  L.  Smith, 
Clerk.  [2>7] 
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[Title  of  District  Court  and  Cause] 

STIPULATION 

Defendant  claims  that  it  has  or  may  have  several  causes 
of  action  pleadable  as  counterclaims  in  this  action. 

Plaintiff  and  defendant  agree  that  for  the  purpose  of 
limiting  the  number  of  questions  at  issue  herein,  it  is  de- 
sirable to  defer  the  litigation  of  the  matters  which  de- 
fendant's counter-claims  would  put  in  issue. 

Accordingly,  plaintiff  and  defendant  stipulate  and  agree : 

If  in  any  future  action  or  proceeding,  defendant  should 
seek  to  recover  on  or  establish  any  claims  which  might 
have  been  pleaded  by  way  of  set-off  or  counterclaim  in  this 
action,  plaintiff  will  not  plead  as  a  defense  thereto  the 
omission  of  defendant  to  [38]  plead  such  set-offs  or  coun- 
ter-claims in  this  action. 

Dated  this  25  day  of  Oct.,  1946. 

FRANK  KARR 
C.  W.  CORNELL 
E.  D.  YEOMANS 

Attorneys  for  Plaintiff 

JAMES  M.  CARTER 

U.  S.  Atty. 
RONALD   WALKER   and 
CHARLES  H.  VEALE 

Asst.  U.  S.  Attys. 

Attorneys  for  Defendant 

[Endorsed]  :  Filed  Oct.  25,  1946.  Edmund  L.  Smith, 
Clerk.  [39] 
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[Title  of  District  Court  and  Cause] 

MEMORANDUM  OF  DECISION 

Pacific  Electric  Railway  Company,  a  common  carrier 
by  rail,  has  brought  this  suit  under  the  Tucker  Act  [28 
U.  S.  C.  §41(20)]  to  recover  the  balance  allegedly  due 
on  shipments  of  freight  carried  during  the  years  1941  to 
1944.  The  freight  consisted  of  various  materials  re- 
quired for  the  construction  of  "Liberty"  ships  built  for 
the  United  States  Maritime  Commission. 

The  shipments  in  controversy  were  carried  on  Gov- 
ernment bills  of  lading,  and  were  consigned  to  the  United 
States  Maritime  Commission,  at  Los  Angeles  harbor. 

As  the  last  in  a  serious  of  connecting  carriers,  plain- 
tiff submitted  bills  for  such  transportation,  basing  the 
charges  [40]  on  commercial  tariff  rates. 

All  carriers  participating  in  the  transportation  services 
were  either  land-grant  aided  railroads,  or  were  subject  to 
rate  equalization  agreements  "to  accept  land-grant  rates 
for  shipments  [such  as  those  involved  in  the  case  at  bar] 
which  the  United  States  could  alternately  move  over  a 

land-grant  road."     [United  States  v.  Powell,  U.  S. 

(March  3,  1947).]  Releases  permitted  by  the  Trans- 
portation Act  of  1940  [49  U.  S.  C  §65]  had  been  filed 
by  all  land-grant  carriers  involved. 

Hence  the  applicable  rates  are  governed  by  §321  (a) 
of  the  Act,  which  provided,  prior  to  amendment  in  1945 
[79th  Cong.,  1st  Sess.,  P.  L.  256,  c.  573,  §3;  59  Stat. 
607]  that  "the  full  applicable  commercial  rates,  fares,  or 
charges  shall  be  paid  for  transportation  by  any  common 
carrier  subject  to  such  Act  of  any  i^ersons  or  property 
for  the  United  States,  or  on  its  behalf,  except  that  the 
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foregoing  provision  shall  not  apply  to  the  transportation 
of  military  or  naval  property  of  the  United  States  moving 
for  military  or  naval  and  not  for  civil  use  .  .  ."  [49 
U.  S.  C  §65(a).] 

Maintaining  that  pursuant  to  the  above-quoted  provi- 
sions of  §321  (a)  the  shipments  were  entitled  to  land- 
grant  rates,  the  Government  paid  plaintiff's  freight  bills 
accordingly.  Plaintiff  now  seeks  to  recover  the  difference 
[41]  between  the  land-grant  rates  and  the  full  commer- 
cial rates. 

Determination  of  whether  the  shipments  in  question 
were  entitled  to  land-grant  rates  involves  two  questions: 
(1)  Whether  the  materials  covered  by  the  bills  of  lading 
were  the  property  of  the  United  States  at  the  time  of 
shipment?  and  (2)  if  Government  property,  whether 
''military  or  naval  property  .  .  .  moving  for  military 
or  naval  and  not  for  civil  use"  within  the  meaning  of 
§321 (a)? 

The  recent  decision  by  the  Supreme  Court  in  Northern 

Pacific  Ry.  v.  United  States,  U.  S (March  3, 

1947),  is  controlling  as  to  the  second  question.  If  Gov- 
ernment property,  this  court  is  bound  by  that  precedent  to 
hold  the  shipments  entitled  to  land-grant  rates  pursuant 
to  §321 (a). 

Most  of  the  shipments  were  admittedly  Government 
property  at  the  time  of  carriage.  As  to  these  shipments, 
plaintiff  has  been  fully  paid. 

However,  as  to  the  shipments  covered  by  its  freight 
bills  Nos.  F-10503-12,  F-10610-1  and  F-10540-1,  plaintiff 
contends  that  title  to  the  property  did  not  pass  to  the 
Government  until  shipment  was  completed. 

Bill  No.  F-10503-12  was  for  transportation  on  Gov- 
ernment bill  of  lading  MC-88579  issued  November  25, 
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1941,  covering-  steel  plates  furnished  under  contract 
MCc( ESP) -1520  between  the  Maritime  Commission  and 
Inland  Steel  Company.  [42] 

Bill  No.  F- 1061 0-1  was  for  transportation  on  Govern- 
ment bills  of  lading  MC-22992  and  MC-19113.  Bill  of 
lading  MC-22992,  issued  October  3,  1941,  covered  steel 
angles  and  steel  channels  furnished  under  contract  MCc- 
(ESP)-1145  between  the  Maritime  Commission  and  Car- 
negie-Illinois Steel  Corporation.  Bill  of  lading' MC-19113, 
issued  September  19,  1941,  covered  steel  plates  furnished 
under  contracts  MCc(ESP)-1016  and  MCc(ESP)-1083 
between  the  Maritime  Commission  and  Jones  &  Laughlin 
Steel  Corporation. 

Bill  No.  F-10540-1  was  for  transportation  on  six  Gov- 
ernment bills  of  lading,  of  which  only  MC-28270  and 
MC-34759  are  in  dispute.  Bill  of  lading  MC-28270,  is- 
sued October  13,  1941,  covered  steel  plates  furnished  un- 
der contract  MCc( ESP) -1837  between  the  Maritime  Com- 
mission and  Otis  Steel  Company.  Bill  of  lading  MC- 
34759,  issued  December  11,  1941,  covered  steel  sheets 
furnished  under  contract  MCc( ESP) -2690  between  the 
Maritime  Commission  and  Youngstown  Sheet  &  Tube 
Company. 

It  is  the  rule  in  most  jurisdictions  that  the  time  of 
transfer  of  title  as  between  seller  and  buyer  is  to  be 
determined  by  the  intention  of  the  parties  to  be  gathered 
from  their  conduct,  the  terms  of  the  contract,  the  usages 
of  the  trade  and  other  circumstances  surrounding  the 
transaction.    [Uniform  Sales  Act,  §§17,  18.]    [43] 

That  all  the  shipments  in  controversy  were  on  Govern- 
ment bills  of  lading  would  ordinarily  indicate  the  parties 
intended  that  title  pass  to  the  buyer  upon  delivery  to  the 
carrier  at  point  of  shipment.    "The  general  rule  is  that 
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title  passes  from  seller  to  buyer  with  the  delivery  of  the 
goods."  [Louisville  &  Nashville  R.  R.  v.  United  States, 
267  U.  S.  395,  400  (1925).]  And  in  United  States  v. 
Andrews,  207  U.  S.  229,  240  (1907),  the  Supreme  Court 
held:  "That  as  a  general  rule  the  delivery  of  goods  by 
a  consignor  to  a  common  carrier  for  account  of  a  con- 
signee has  effect  as  delivery  to  such  consignee  is  ele- 
mentary." 

However,  the  fact  that  goods  are  shipped  on  Govern- 
ment bills  of  lading  is  not  conclusive  as  to  Government 
ownership  of  the  property.  [United  States  v.  Galveston, 
Harrisburg  &  San  Antonio  Ry.,  279  U.  S.  401  (1929); 
Louisville  &  Nashville  R.  R.  v.  United  States,  supra,  267 
U.  S.  at  398;  Henry  H.  Cross  Co.  v.  United  States,  133 
F.  (2d)  183,  186  (C.  C.  A.  7th,  1943).] 

Contract  MCc(ESP)-1520  required  that  all  shipments 
be  made  on  Government  bills  of  lading,  that  cash  dis- 
counts were  to  be  allowed  on  delivered  price  less  trans- 
portation charges  and  that  changes  in  freight  rates  were 
for  the  account  of  the  buyer.  These  factors  indicate  an 
intention  to  pass  title  upon  delivery  to  the  carrier. 

The  contract  further  stipulated  that  the  material  was 
to  be  furnished  in  accordance  with  the  seller's  proposal 
[44]  of  June  27,  1941.  That  proposal  provided,  among 
other  things,  that  if  the  Government  desired  to  take  ad- 
vantage of  land-grant  rates,  the  buyer  might  take  posses- 
sion at  the  seller's  plant  and  ship  on  Government  bills  of 
lading  and  the  seller  would  deduct  the  regular  commercial 
freight  rates  from  the  price.  Such  provisions  also  point 
to  an  intention  to  transfer  title  upon  delivery  to  the 
carrier. 

To  the  contrary,  however,  the  contract  expressly  pro- 
vided  that   the   seller's   responsibility   for   delivery   would 
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not  terminate  until  arrival  of  the  material  at  destination 
and  that:  "Title  to  all  of  the  ])roducts  covered  by  this 
order  will  remain  in  the  seller  until  delivery  thereof  has 
been  made  to  the  buyer  at  the  destination  herein  named." 

Contracts  MCc(ESP)-1145,  MCc(  ESP) -1837  and 
MCc( ESP) -2690  also  provided  that  all  shipments  were 
to  be  on  Government  bill  of  lading,  but  that  title  should 
remain  in  the  seller  until  delivery  at  destination. 

The  usual  indicia  of  intention  become  immaterial  in  the 
face  of  an  express  contractual  provision  reserving  title 
in  the  seller  during  shipment. 

The  Government  urges  that  the  manifest  inconsistency 
of  reserving  title  in  the  seller  and  shipping  by  Govern- 
ment bill  of  lading  is  but  an  "oversight".  Be  that  as  it 
may,  the  law  does  not  permit  a  court  to  read  out  of  a 
contract  language  expressly  reserving  title  in  the  seller 
until  delivery  at  [45]  destination. 

The  record  here  indicates  that  it  was  not  until  De- 
cember of  1942  that  the  Maritime  Commission  thought  of 
claiming  land-grant  rates;  whereas  the  contracts  in  ques- 
tion were  negotiated,  and  the  relevant  bills  of  lading  were 
issued  a  year  or  more  prior  to  that  time. 

"Congress,  by  writing  into  §321  (a)  an  exception,  re- 
tained for  the  United  States  an  economic  privilege  of 
great  value."     [Northern   Pacific   Ry.   v.   United   States, 

supra,  U.  S.  at  ]    But  "oversight"  on  the  part  of 

the  Maritime  Commission  in  the  drafting  of  contracts 
cannot  defeat  plaintiff's  right  to  the  full  commercial  rates 
for  transportation  of  "military  or  naval"  materials  which 
were  not  the  property  of  the  Government  at  the  time  of 
shipment.  [United  States  v.  Galveston.  Harrisburg  & 
San  Antonio  Ry.,  supra,  279  U.  S.  at  405;  Louisville  & 
Nashville  R.  R.  v.  United  States,  supra,  267  U.  S.  at  401. 
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Cf.  Oregon-Washington  R.  R.  &  Nav.  Co.  v.  United 
States,  255  U.  S.  339  (1921).] 

Contracts  MCc(ESP)-1083  and  MCc(ESP)-1016  set 
forth  a  schedule  of  destination  prices  and  provide  that  if 
shipment  be  made  on  Government  bills  of  lading  the  price 
would  be  the  destination  price  less  an  allowance  for  com- 
mercial rate  of  freight.  The  materials  involved  were 
shipped  on  Government  [46]  bills  of  lading,  and  the  con- 
tracts contain  no  provision  reserving  title  in  the  seller  un- 
til delivery  at  destination.  Thus  the  usual  indicia  of  in- 
tention govern,  and  it  must  be  held  that  the  parties  in- 
tended passage  of  title  upon  delivery  to  the  carrier.  Ac- 
cordingly, the  shipment  covered  by  Government  bill  of 
lading  MC-19113  was  entitled  to  move  at  land-grant 
rates,  and  plaintiff  has  been  fully  paid  as  to  that  ship- 
ment. 

Inasmuch  as  the  materials  furnished  under  contracts 
MCc(ESP)-1520,  MCc(ESP)-1145,  MCc(ESP)-1837 
and  MCc( ESP) -2690  were  not  the  property  of  the 
United  States  at  the  time  of  shipment,  hence  not  entitled 
to  transportation  at  land-grant  rates,  plaintiff  is  entitled 
to  recover  $1,143.66  representing  the  unpaid  balance — the 
difference  between  the  full  commercial  rates  and  the  land- 
grant  rates — on  shipments  covered  by  Government  bills  of 
lading  MC-88579,  MC-22992,  MC-28270  and  MC-34759. 

Counsel  for  plaintiff  will  submit  findings  of  fact,  con- 
clusions of  law  and  judgment  pursuant  to  local  rule  7 
within  ten  days. 

May  19,  1947. 

WM.  C.  MATHES 

United  States  District  Judge 

[Endorsed] :  Filed  May  19,  1947.  Edmund  L.  Smith, 
Clerk.  [47] 
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FINDINGS  OF  FACT  AND  CONCLUSIONS  OF 

LAW 

The  above  case  came  on  regularly  for  trial  on  the  29th 
day  and  30th  day  of  October,  1946,  before  the  Honorable 
William  C.  Mathes,  Judge  presiding,  sitting  without  a 
jury,  Frank  Karr,  C.  W.  Cornell  and  E.  D.  Yeomans 
appearing  as  attorneys  for  plaintiff,  James  M.  Carter, 
United  States  Attorney,  by  Charles  H.  Veale,  Assistant 
United  States  Attorney,  George  Galland,  Attorney,  United 
States  Maritime  Commission,  and  Hubert  H.  Margolies, 
Attorney,  United  States  Department  of  Justice,  appearing 
for  defendant,  and  the  parties  having  filed  a  Stipulation 
of  Facts  and  a  Stipulation  limiting  the  issues,  and  addi- 
tional oral  and  documentary  evidence  having  been  intro- 
duced, [48]  and  the  Court  having  considered  the  same 
and  heard  the  arguments  of  counsel  and  being  fully  ad- 
vised, and  having  rendered  a  Memorandum  of  Decision, 
now  makes  the  following  Findings  of  Fact  and  Conclu- 
sions of  Law: 

FINDINGS  OF  FACT 

That  the  facts  contained  in  paragraphs  I,  II,  III,  IV, 

V,  VI,  VII,  VIII,  and  IX  of  the  Stipulation  of  Facts 

filed  herein  are  true,  and  said  Stipulation  of  Facts  is  by 

reference  incorporated  and  made  a  part  of  these  findings. 

CONCLUSIONS  OF  LAW 

From  the  foregoing  facts,  the  Court  makes  the  follow- 
ing conclusions  of  law: 

I. 

That  all  the  shipments  involved  in  this  action  were 
shipments  of  "military  or  naval  property  moving  for  mili- 
tary or  naval  and  not  for  civil  use"  within  the  meaning 
of  Section  321(a)  of  the  Transportation  Act  of  1940. 
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11. 
That  all  the  shipments  involved  in  this  action,  ex- 
cept shipments  covered  by  Government  bills  of  lading 
Nos.  MC-88579,  MC-22992,  MC-28270  and  MC-34759 
were  property  of  the  United  States  at  the  time  of  ship- 
ment. 

III. 
That  the  shipments  covered  by  Government  bills  of  lad- 
ing  Nos.    A/rC-88579,    MC-22992,    MC-28270   and   MC- 
34759  were  not  the  property  of  the  United  States  at  the 
time  of  shipment. 

IV. 
That  defendant  was  entitled  to  land-grant  rates  on  all 
the  shipments  involved  in  this  action  other  than  the  ship- 
ments covered  by  Government  bills  of  lading  Nos.   MC- 
88579,   [49]   MC-22992,  MC-28270  and  MC-34759. 

V. 
That  the  plaintiff  is  entitled  to  full  commercial  rates 
on  the  shipments  covered  by  Government  bills  of  lading 
Nos.  MC-88579,  MC-22992;   MC-28270  and  MC-34759. 

VI. 
That  plaintiff  is  entitled  to  recover  from  the  defendant 
the  sum  of  $1,143.66,  said  sum  being  the  difference  be- 
tween full  commercial  rates  and  land-grant  rates  on  ship- 
ments covered  by  Government  bills  of  lading  Nos.  MC- 
88579,  MC-22992,  MC-28270  and  MC-34759. 
Dated  this  4  day  of  September,  1947. 

WM.  C.  MATHES 

Judge 
Approved  this  3  day  of  September,  1947.     James  M. 
Carter,   United   States   Attorney;   by    Charles   H.   Veale, 
Assistant  United  States  Attorney. 

[Endorsed]  :    Filed  Sep.  5,   1947.    Edmund  L.   Smith, 
Clerk.  [50] 
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In  the  District  Court  of  the  United  States  in  and  for  the 
Southern  District  of  California 
Central  Division 
No.  4256- WM  Civil 
PACIFIC  ELECTRIC  RAILWAY  COMPANY,  a  cor- 
poration, 


vs. 
UNITED  STATES  OF  AMERICA, 


Plaintiff, 


Defendant. 


JUDGMENT 

The  above  case  came  on  regularly  for  trial  on  the  29th 
day  and  30th  day  of  October,  1946,  before  the  Honorable 
William  C.  Mathes,  Judge  presiding,  sitting  without  a 
jury,  Frank  Karr,  C.  W.  Cornell  and  E.  D.  Yeomans 
appearing  as  attorneys  for  plaintiff,  James  M.  Carter, 
United  States  Attorney,  by  Charles  H.  Veale,  Assistant 
United  States  Attorney,  George  Galland,  Attorney,  United 
States  Maritime  Commission,  and  Hubert  H.  Margolies, 
Attorney,  United  States  Department  of  Justice,  appear- 
ing for  defendant,  and  the  parties  having  filed  a  Stipula- 
tion of  Facts  and  a  Stipulation  limiting  the  issues,  and 
additional  oral  and  documentary  evidence  having  been  in- 
troduced, and  the  Court  having  considered  the  same  and 
heard  the  arguments  [51]  of  counsel  and  being  fully  ad- 
vised, and  having  rendered  a  Memorandum  of  Decision, 
and  having  made  its  Findings  of  Fact  and  Conclusions 
of  Law, 

Now,  Therefore,  It  Is  Ordered,  Adjudged  and  Decreed : 

L 
That   all   the   shipments   involved   in   this   action   were 
shipments    of    "military    or    naval   property    moving    for 
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military  or  naval  and  not  for  civil  use"  within  the  mean- 
ing of  Section  321(a)  of  the  Transportation  Act  of  1940. 

II. 

That  all  the  shipments  involved  in  this  action,  except 
shipments  covered  by  Government  bills  of  lading  Nos. 
MC-88579,  MC-22992,  MC-28270  and  MC-34759  were 
property  of  the  United  States  at  the  time  of  shipment. 

III. 

That  the  shipments  covered  by  Government  bills  of 
lading  Nos.  MC-88579,  MC-22992,  MC-28270  and  MC- 
34759  were  not  the  property  of  the  United  States  at  the 
time  of  shipment. 

IV. 

That  defendant  was  entitled  to  land-grant  rates  on  all 
the  shipments  involved  in  this  action  other  than  the  ship- 
ments covered  by  Government  bills  of  lading  Nos.  MC- 
88579,  MC-22992,  MC-28270  and  MC-34759. 

V. 

That  the  plaintiff  is  entitled  to  full  commercial  rates  on 
the  shipments  covered  by  Government  bills  of  lading  [52] 
Nos.  MC-88579,  MC-22992,  MC-28270  and  MC-34759. 

VI. 

That  plaintiff  recover  from  defendant  the  sum  of 
$1,143.66,  said  sum  being  the  difference  between  full 
commercial  rates  and  land-grant  rates  on  shipments  cov- 
ered by  Government  bills  of  lading  Nos.  MC-88579,  MC- 
22992,  MC-28270  and  MC-34759. 

Dated  this  4  day  of  September,  1947. 

WM.C.MATHES 
Judge 
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Approved  this  3  day  of  September,  1947.  James  M. 
Carter,  United  States  Attorney;  by  Charles  H.  Veale, 
Assistant  United  States  Attorney. 

Judgment  entered  Sep.  5,  1947.  Docketed  Sep.  5,  1947. 
C.  O.  Book  45,  page  277.  Edmund  L.  Smith,  Clerk;  by 
Louis  J.  Somers,  Deputy. 

Received  copy  of  the  within  this  16th  day  of  June. 
Charles  H.  Veale,  Asst.  U.  S.  Atty.,  Attorney  for  Deft. 

[Endorsed]  :  Filed  Sep.  5,  1947.  Edmund  L.  Smith. 
Clerk.  [53]    . 
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NOTICE  OF  APPEAL 
You  Will  Please  Take  Notice  that  the  United  States 
of  America,  defendant  and  appellant  herein,  hereby  ap- 
peals to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  from  the  judgment  of  the  above-entitled 
District  Court  entered  September  5,  1947,  in  favor  of 
plaintiff  and  against  said  defendant,  and  from  the  whole 
thereof. 

JAMES  M.  CARTER 
United  States  Attorney 

RONALD  WALKER 

Assistant   United  States  Attorney 

Attorneys  for  Defendant  and  Appellant 

[Endorsed]  :  Filed  &  mid.  copy  to  Karr,  Cornell  & 
Yeomans,  Attys.  for  Pltf.,  Dec.  2,  1947.  Edmund  L. 
Smith,  Clerk.   [54] 
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[Title  of  District  Court  and  Cause] 

NOTICE  OF  APPEAL 

You  Will  Please  Take  Notice  that  the  plaintiff,  Pacific 
Electric  Railway  Company,  hereby  appeals  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
from  so  much  of  the  judgment  of  the  above  entitled  ac- 
tion, entered  September  5,  1947,  as  contained  in  para- 
graphs I,  II  and  IV  thereof  by  which  it  denies  plaintiff 
full  commercial  rates  on  all  shipments  other  than  those 
mentioned  in  paragraphs  III,  V  and  VI  of  said  judg- 
ment. 

Dated  this  4th  day  of  December,  1947. 

FRANK  KARR 
C.  W.  CORNELL 
E.  D.  YEOMANS 
By  E.  D.  Yeomans 

Attorneys  for  Plaintiff 

[Endorsed] :  Filed  &  mid.  copy  to  Ronald  Walker, 
Asst.  U.  S.  Atty.,  Dec.  4,  1947.  Edmund  L.  Smith, 
Clerk.  [55] 
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STIPULATION  AND  ORDER  EXTENDING  TIME 
TO  DOCKET  CAUSE  ON  APPEAL 

It  Is  Hereby  Stipulated  by  and  between  the  parties 
hereto,  by  and  through  their  respective  attorneys,  that 
the  time  within  which  to  file  the  record  and  docket  the 
appeals  in  the  above  entitled  cause  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  may  be 
extended  to  and  including  the  16th  day  of  February,  1948. 

Dated  this  9  day  of  January,  1948. 

FRANK  KARR 
C.  W.  CORNELL 
E.  D.  YEOMANS 
By  E.  D.  Yeomans 

Attorneys  for  Plaintiff-Appellant 

JAMES  M.  CARTER 

United  States  Attorney 

RONALD  WALKER 

Assistant  U.  S.  Attorney 
By   Arline   Martin 
Attorneys  for  Defendant  Appellant 

It  Is  So  Ordered. 

Dated  this  9  day  of  January,  1948. 

PAUL  J.  McCORMICK 
United  States  District  Judge 

[Endorsed]  :  Filed  Jan.  9,  1948.  Edmund  L.  Smith, 
Clerk.  [56] 
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CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  California,  do 
hereby  certify  that  the  foregoing  pages  numbered  from 
1  to  60,  inclusive,  contain  full,  true  and  correct  copies 
of  Petition;  Answer;  Stipulation  of  Facts;  Stipulation; 
Memorandum  of  Decision;  Findings  of  Fact  and  Con- 
clusions of  Law;  Judgment;  Notice  of  Appeal  of  Defend- 
ant; Notice  of  Appeal  of  Plaintiff;  Stipulation  and  Order 
Extending  Time  to  Docket  Appeal;  Stipulation  Desig- 
nating Contents  of  Record  on  Appeal  and  Defendant's 
Statement  of  Points  on  Appeal  which,  together  with  copy 
of  Reporter's  Transcript  of  Proceedings  on  October  30, 
1946  and  original  Plaintiff's  Exhibit  No.  1  and  Defend- 
ant's Exhibits  A-1,  A-2,  A-3,  A-4,  A-5,  B  for  identifica- 
tion and  C  for  identification,  transmitted  herewith,  con- 
stitute the  record  on  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing,  compar- 
ing, correcting  and  certifying  the  foregoing  record 
amount  to  $7.60,  one-half  of  which  sum  has  been  paid  to 
me  by  the  plaintiff-cross-appellant. 

Witness  my  hand  and  the  seal  of  said  District  Court 
this  27  day  of  January,  A.  D.  1948. 

(Seal)  EDMUND  L.  SMITH, 

Clerk, 

By  Theodore  Hocke, 

Chief  Deputy  Clerk. 
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Honorable  William  C.  Mathes,  Judge  Presiding 
REPORTER'S  TRANSCRIPT  OF  PROCEEDINGS 

Los  Angeles,  California,  October  30,  1946 
Appearances : 

For  the  Plaintiff:     Frank  Karr,  Esquire,  C.  W.  Cor- 
nell, Esquire,  and  E.  D.  Yeomans,  Esquire. 

For  the   Defendant:     Hubert   H.    Margolies,   Esquire, 
for  Department  of  Justice;  George  F.  Galland,  Esquire, 
for  Maritime  Commission. 
Los  Angeles,  Cahfornia,  October  30,  1946.     10:00  A.  M. 

(Case  called  by  the  clerk  for  trial.) 

The  Court :     Are  both  sides  ready,  gentlemen  ? 

Mr.  Yeomans :  Yes,  your  Honor ;  we  are  ready  to  pro- 
ceed. 

Mr.  Margolies :     Yes,  sir. 

Mr.  Yeomans:  I  take  it,  of  course,  that  there  is  not 
any  necessity  of  reviewing  in  a  general  way  the  nature 
of  the  case  because  we  have  had  it  up  a  couple  of  times  and 
we  have  filed  briefs. 

The  Court:  Yes;  and  I  have  read  the  briefs,  Mr. 
Yeomans. 

On  this  question  of  the  burden  of  proof,  it  seems  to 
me  that  there  is  nothing  in  the  Statute  which  would  take 
the  burden  away  from  the  plaintiff,  in  view  of  the  legisla- 
tive history  and  even  the  formation  of  the  Statute  itself, 
which   means    that    the    plaintiff,    in    order    to    impose    a 
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liability  upon  the  Government,  would  have  to  have  the 
burden  of  eliminating  the  suit  from  the  military  or  naval 
category. 

There  may  be  a  burden  in  certain  instances  upon  the 
Government  to  come  forward  with  evidence.  Of  course, 
under  our  New  Rules  that  is  not  so  important,  because 
you  can  learn  what  the  other  fellow  knows  pretty  well, 
anyhow. 

Mr.  Yeomans :  We  will  be  very  glad  to  have  you 
make  a  [2*]  particular  ruling  on  that  question.  I  will 
mention  that  when  we  get  to  the  point  of  arguing  about 
the  case  particularly. 

It  is  our  position,  of  course,  that  the  burden  of  proof 
question  goes  beyond  the  burden  of  coming  forward; 
that  it  is  a  question  of  the  burden  of  proving  the  issue. 

But,  as  I  say,  when  we  get  to  argument  I  will  mention 
that  again.  And  we  would  like,  though,  in  any  event  to 
have  the  court  rule  on  the  question,  along  with  the  broader 
issues,  so  that  possibly  we  can  get  a  final  determination 
on  that  point  which  is  important  to  us  in  the  rest  of  our 
litigation  on  this  subject. 

Before  getting  into  the  argument,  we  have  a  few  little 
evidentiary  matters  which  we  would  like  to  get  in  to 
complete  the  record;  and  I  think  probably  that  we  might 
as  well  proceed  and  get  those  into  evidence,  and  then 
we  can  go  ahead  with  our  arguments. 

The  Court:  I  will  rule  at  this  time,  Mr.  Yeomans, 
that  the  burden  of  proof  is  upon  the  plaintiff.     I  notice 

*Page  number  appearing  at  top  of  page  of  original  Reporter's  Transcript. 


Pacific  Electric  Railway  Company,  etc.  57 

your  petition  does  not  plead  around  the  exception  to  the 
Statute. 

Mr.  Yeomans :     No ;  it  does  not. 

The  Court:  In  view  of  that  ruling,  you  might  want  to 
amend. 

Mr.  Yeomans:  No;  we  do  not  want  to  amend.  We 
want  [3]  to  have  that  issue  squarely  presented. 

As  I  say,  we  are  going  to  present  argument  on  that 
question  further,  which  has  been  presented  since  these 
memoranda — not  in  addition  to  that,  but  as  a  part  of  our 
argument,  that  is  one  of  the  points  we  wish  to  present, 
and  possibly  the  court  might  reserve  its  ruling  on  that 
question  and  include  it  as  a  part  of  the  decision  in  the  case. 

The  Court :  Yes ;  I  would  prefer  to  do  that.  I  thought 
you  wished  me  to  make  a  ruling  at  this  time. 

Mr.  Yeomans :  Well,  we  did.  We  did  wish  to  have  it 
made  well  in  advance  of  trial  so  we  would  be  in  a  position 
to  know,  but  since  it  has  passed  that  stage  and  we  are 
here  at  trial,  it  really  becomes  now  a  part  of  the  case, 
because  we  have  appeared  to  the  extent  to  which  the  evi- 
dence is  going  to  be  offered,  and  then  it  is  just  a  question 
of  what  conclusion  the  court  is  going  to  draw  from  that 
evidence. 

The  Court:  Yes.  As  I  recall,  neither  the  petition 
filed  by  the  plaintiff  nor  the  answer  of  the  defendant — 
the  petition  does  not  plead  around  the  exception,  and  the 
answer  of  the  defendant  does  not  set  up  the  exception 
as  an  affirmative  defense. 
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Mr.  Yeomans:  We  have  taken  the  position,  I  think 
both  the  defendant  and  the  plaintiff,  that  the  pleadings 
have  [4]  become  somewhat  unimportant  in  view  of  the 
stipulation  we  have  entered  into. 

The  question  was  raised  as  to  whether  the  defendant 
should  amend  its  answer,  and  I  think,  clearly,  the  answer 
does  not  even  present  the  issue.  But  they  advised  that 
in  view  of  the  stipulation  of  facts,  that  the  stipulation 
itself  states  the  issues;  and  we  have  really  framed  issues 
by  the  stipulation  rather  than  by  the  petition  and  answer. 
In  other  words,  the  stipulation  says  if  certain  things  are 
found  to  be  true,  the  plaintiff  is  entitled  to  recover;  if 
not,  the  plaintiff  gets  nothing. 

Now,  by  that  stipulation  in  that  manner,  it  has  been 
my  impression,  and  I  thought  it  was  the  defendant's  im- 
pression, that  we  have  by  stipulation  stated  the  issues  for 
the  court  to  determine. 

The  Court:  I  do  not  suppose  there  will  be  any  ques- 
tion that  the  case  is  tried  upon  the  assumption  that  the 
issues  are  framed  as  set  forth  in  the  stipulation.  There 
won't  be  any  pleading  problem  in  the  case,  I  should  think. 

Mr.  Yeomans :  I  think  that  the  defendant  is  as  in- 
terested in  getting  a  determination  of  these  issues  as  the 
plaintiff  is  to  dispose  of  the  principal  question  rather 
than  on  mere  technical  rules  of  pleading. 

The  Court:  The  reason  I  raised  the  question,  I  had 
in  [5]  mind  the  appellate  courts,  not  this  court. 

Mr.  Yeomans :     That  is  right. 
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The  Court:  As  far  as  I  am  concerned,  I  think  the 
issues  are  squarely  here  to  be  determined  and  that  the 
stipulation,  being  a  pre-trial  document,  is  in  effect  a 
settlement  of  the  issues. 

Mr.  Yeomans:  I  might  ask  the  counsel  for  the  de- 
fendant if  that  is  his  understanding,  that  the  stipulation 
itself  presents  the  issues  that  we  are  expecting  to  have 
determined,  so  there  won't  be  any  question.  Or  is  there 
going  to  be  some  question  as  to  the  issues  as  raised  by 
the  petition  and  answer  ? 

Mr.  Margolies :  During  the  summer  this  question  came 
up,  and  we  agreed  with  Mr.  Yeomans  that  in  view  of  the 
supersedence  of  the  joinder  of  issues  through  the  plead- 
ings by  the  framing  of  the  issues  by  the  stipulation,  there 
was  no  point  to  an  amendment  of  the  pleadings;  that  we 
felt  we  would  have  difficulty  to  file  an  amended  answer. 
But  we  do  think  the  issues  were  joined  by  the  stipulation; 
that  the  stipulation  presented  the  matter  probably  more 
residually  and  directly  than  the  technical  procedure  of 
reaching  issues  through  the  filing  of  an  amended  petition 
and  an  amended  answer. 

The  Court:  Yes.  But  that  state  of  the  pleadings 
brings  us  back  to  the  burden  of  proof  problem.  The 
plaintiff  takes  [6]  the  position  that  you  can  set  up  the 
exception  to  the  Statute  as  a  burden  of  proof  on  the 
defense,  I  suppose;  and  the  defendant  takes  the  position 
that  the  defendant  should  plead  around  the  exception  to 
the  Statute. 
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Mr.  Margolies:  Your  Honor  will  understand  that  if 
we  were  to  set  up  the  exception  as  affirmative  defense, 
rather  than  through  our  general  denial,  it  might  be  a 
case  of  invited  error;  and  our  position  has  been  at  the 
outset  that  it  is  plaintiff's  duty  to  establish  its  right  to 
recover,  and  that  it  cannot  say  that  the  burden  of  proof 
is  upon  the  Government,  or  the  affirmative  is  upon  the 
Government  to  establish  that  this  was  not  property  of 
the  United  States. 

Basically,  the  question  relates  to  whether  or  not  there 
were  undercharges  or  overcharges,  and  plaintiff  sues  for 
a  withholding. 

The  Court:  Are  you  agreed,  gentlemen,  that  the  case 
will  be  tried  now  upon  the  issues  as  raised  by  the  stipula- 
tion on  file? 

Mr.  Yeomans:  That  is  perfectly  agreeable  to  the 
plaintiff. 

Mr.  Margolies :     And  likewise  to  the  defendant. 

The  Court:     Very  well.     Identify  that  stipulation. 

Mr.  Yeomans :  There  are  two  stipulations.  The  Stipu- 
lation of  Facts  is  the  one  that  we  are  referring  to.  [7] 
There  is  another  stipulation. 

The  Court:  This  stipulation  we  are  speaking  of  now 
is  a  "Stipulation  of  Facts"  filed  October  25,  1946,  which 
is  a  document  comprising  22  pages.  There  was  a  two- 
page  stipulation  filed  on  the  same  date  with  respect  to 
the  counterclaim. 

Mr.  Yeomans :     That  is  correct. 
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The  Court:  Very  well,  gentlemen.  The  plaintiff  may 
proceed. 

Mr.  Yeomans :  And  it  is  understood,  then,  that  the 
stipulation  is  in  evidence  and,  of  course,  may  be  considered 
as  the  evidence  in  the  case  or  as  introduced  into  evidence? 

The  Court :     Yes. 

Mr.  Yeomans:  There  is  one  other  phase  of  evidence 
that  the  plaintiff  would  like  to  offer.  It  is  one  of  the 
contracts  between  the  Maritime  Commission  and  Cali- 
fornia Shipbuilding  Corporation,  being  contract  MCc- 
7785,  dated  March  14,  1941,  which  contract  is  referred 
to  on  page  2,  line  4  of  the  Stipulation  of  Facts;  and 
which  contract  contains,  attached  to  it,  a  letter  dated 
June  30,  1942  from  E.  S.  Land,  Chairman  to  California 
Shipbuilding  Corporation,  and  an  Addendum  No.  1,  dated 
March  19,  1941. 

We  would  like  to  offer  this  contract  into  evidence  as 
the  plaintiff's  first  exhibit,  whatever  number. 

The  Court:     Is  there  objection?  [8] 

Mr.  Margolies :     No,  sir. 

The  Clerk:     Plaintiff's  Exhibit  No.  1. 

[Note:  Plaintiff's  Exhibit  No.  1  will  be  found  at 
page  84  of  the  Transcript  of  Record.] 

The  Court:     The  document  will  be  received  into  evi- 
dence and  marked  Plaintiff's  Exhibit  No.   1,  Mr.  Clerk? 
The  Clerk:     Yes,  your  Honor. 
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Mr.  Yeomans:  And  it  is  understood  that,  although 
that  is  not  an  executed  copy,  the  parties  agree  that  it  is 
a  true  and  correct  copy  of  the  original  document? 

Mr.  Margolies :     That  is  agreed. 

The  Court:     Is  that  correct? 

Mr.  Margolies:     Yes. 

The  Court:     Is  this  a  typical  contract? 

Mr.  Yeomans :  That  is  what  I  was  just  going  to  next 
mention.  That  it  is  also  stipulated  by  the  parties  that 
this  contract  is  typical  of  the  other  contracts  between 
the  Maritime  Commission  and  California  Shipbuilding 
Corporation  referred  to  in  the  Stipulation  of  Facts,  except 
that  possibly  insofar  as  the  Stipulation  of  Facts  it  has 
specifically  references  to  differences  between  these  con- 
tracts.   Is  that  correct? 

Mr.  Margolies :     Agreed  to  by  defendant. 

Mr.  Yeomans :  With  that  and  the  Stipulation  of  Facts 
the  plaintiif  rests. 

The  Court:  Does  the  defendant  have  any  further 
evidence?  [9] 

Mr.  Margolies :     We  have  some  evidence. 

There  are  three  bills  in  this  suit  as  to  which  the  issue 
depends  to  some  extent  on  whether  the  title  was  in  the 
United  States  at  the  time  of  moving. 

The  Government  wishes  to  introduce  into  evidence  the 
five  bills  of  lading  which  are  in  this  exhibit;  and  they  are 
General  Accounting  Office  page  C-15,  which  is  bill  of 
lading  MC-88579;  General  Accounting  Office  page  C-22, 
bill  of  lading  MC-22992;  General  Accounting  Office  page 
C-27,  bill  of  lading  MC-19113;  General  Accounting  Office 
page  C-31,  bill  of  lading  MC-28270;  and  General  Account- 
ing Office  page  C-35,  bill  of  lading  MC-34759. 
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The  General  Accounting  Office  exhibit  consists  of  pages 
C-1  to  C-45,  but  we  are  introducing  only  the  five  papers 
that  I  have  requested,  namely,  pages  C-1 5,  C-22,  C-27, 
C-31,  and  C-35,  which  are  the  five  bills  of  lading  which 
are  as  to  which  the  title  to  the  property  is  disputed. 

The  Court:     Is  it  possible  to  remove  those? 

Mr.  Margolies:  It  is  rather  difficult  to  do.  We  would 
be  very  glad  to  do  it  so  we  would  have  it  for  further  use. 

Mr.  Yeomans:  I  think  we  might  as  well  tear  off  the 
Great  Seal.  I  do  not  object  to  their  being  a  true  copy, 
and  I  have  no  objection  to  their  admission  as  evidence. 

The  Court:  As  I  understand,  it  is  correct,  then,  to 
[10]  refer  to  these  documents  which  you  ofifer,  as  bills 
of  lading  covering  the  shipments  as  to  which  the  plaintiff 
contends  the  Government  did  not  have  title  at  the  time 
the  shipments  were  consigned? 

Mr.  Margolies :  That  is  true.  There  are  three  carrier 
bills  involving  six  contracts  and  five  bills  of  lading,  and 
we  are  introducing  only  five  bills  of  lading. 

The  Court :     Is  that  a  correct  statement,  Mr.  Yeomans  ? 

Mr.  Yeomans:  That  is  a  correct  statement.  And  we 
have  no  objection  that  the  copies  offered  by  the  defendant 
are  true  and  correct  copies  of  the  original  bills. 

The  Court:  In  view  of  Mr.  Yeoman's  suggestion,  I 
would  suggest  you  just  detach  the  ones  you  are  offering 
and  we  will  mark  them  Defendant's  Exhibits  A — how 
many  are  there? 

Mr.  Margolies:  There  are  five,  five  bills  of  lading 
and  I  have  read  their  numbers. 
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Mr.  Galland :     Read  me  the  pages. 

Mr.  Margolies:     C-15. 

The  Court:  Let  that  one  be  marked  Defendant's  Ex- 
hibit A-1.    Identify  it  in  the  record. 

Mr.  Margolies:  Defendant's  Exhibit  A-1  is  bill  of 
lading  MC-88579.  Next,  we  have  bill  of  lading  MC- 
22992. 

The  Court:  That  will  be  marked  Defendant's  Exhibit 
A-2. 

Mr.  Margolies:     Bill  of  lading  No.  MC-19113.  [11] 

The  Court:  That  will  be  marked  Defendant's  Exhibit 
A-3. 

Mr.  Margolies :     Bill  of  lading  MC-28270. 

The  Court:  That  will  be  marked  Defendant's  Exhibit 
A-4. 

Mr.  Margolies :     And  bfll  of  lading  No.  MC-34759. 

The  Court:  That  will  be  marked  Defendant's  Exhibit 
A-5.    Does  that  complete  them? 

Mr.  Margolies:  We  have  two  other  matters,  both 
resolutions  of  the  Maritime  Commission. 

The  Court:     That  completes  the  bills  of  lading? 

Mr.  Margolies :     That  completes  the  five  bills  of  lading. 

The  Court:  Any  objection  to  the  receipt  into  evidence 
of  Defendant's  Exhibit  A-1  to  A-5,  inclusive? 

Mr.  Yeomans :     No  objection. 

The  Court:     They  will  be  received  into  evidence. 
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Mr.  Galland :     Read  me  the  pages. 
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hibit A-1.    Identify  it  in  the  record. 

Mr.  Margolies:  Defendant's  Exhibit  A-1  is  bill  of 
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The  Court:  That  will  be  marked  Defendant's  Exhibit 
A-2. 

Mr.  Margolies:     Bill  of  lading  No.  MC-19113.  [11] 

The  Court:  That  will  be  marked  Defendant's  Exhibit 
A-3. 

Mr.  Margolies :     Bill  of  lading  MC-28270. 
The  Court:     That  will  be  marked  Defendant's  Exhibit 
A-4. 

Mr.  Margolies :     And  bill  of  lading  No.  MC-34759. 

The  Court:  That  will  be  marked  Defendant's  Exhibit 
A-5.    Does  that  complete  them? 

Mr.  Margohes:  We  have  two  other  matters,  both 
resolutions  of  the  Maritime  Commission. 

The  Court:     That  completes  the  bills  of  lading? 

Mr.  Margolies :     That  completes  the  five  bills  of  lading. 

The  Court:  Any  objection  to  the  receipt  into  evidence 
of  Defendant's  Exhibit  A-1  to  A-5,  inclusive? 

Mr.  Yeomans :     No  objection. 

The  Court :     They  will  be  received  into  evidence. 
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Mr.  Margolies :     That  completes  the  five  bills  of  lading. 

The  Court:  Any  objection  to  the  receipt  into  evidence 
of  Defendant's  Exhibit  A-1  to  A-5,  inclusive? 

Mr.  Yeomans :     No  objection. 

The  Court :     They  will  be  received  into  evidence. 
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Mr.  Margolies:  Defendant  has  two  copies  of  resolu- 
tions passed  by  the  Maritime  Commission.  The  first  is 
dated  December  4,  1942  and  recites  the  resolution  by  the 
Maritime  Commission  that  property  after  December  7, 
1941  was  military  property  for  the  United  States  moving 
for  military  or  naval,  and  not  for  civil  use;  and  reciting 
that  theretofore  there  was  no  basis — 

Mr.  Yeomans:  I  do  not  care  to  interrupt.  I  take  it 
[12]  that  you  are  not  offering  evidence  now  while  you 
are  counsel.  Of  course,  as  to  those,  we  are  going  to 
object  to  these — not  as  to  the  fact  that  these  resolutions 
were  passed  and  that  these  are  correct  copies,  but  we  are 
going  to  object  to  the  admissibility  of  these  resolutions. 
Not  meaning  to  interrupt  counsel. 

The  Court :     As  being  incompetent  ? 

Mr.  Yeomans :  Incompetent,  irrelevant  and  immaterial, 
conclusions  of  the  agent  of  the  defendant. 

The  Court:  You  have  identified  it  sufficiently,  Mr. 
Margolies.    Will  you  hand  it  to  the  clerk? 

Mr.  Yeomans :  And  if  it  is  offered,  I  would  like  to 
formally  make  that  objection,  that  the  resolution  is  in- 
competent, irrelevant  and  immaterial ;  it  is  a  conclusion  of 
the  party  as  to  a  matter  which  is  at  issue  in  the  case. 

The  Court:     There  is  no  objection  to  the  foundation? 

Mr.  Yeomans :     No  objection  at  all  to  the  foundation. 

The  Court :     Where  does  the  date  appear  ? 

Mr.  Margolies:  The  date  does  not  appear,  but  counsel 
will  not  contest  that  it  was  passed  as  of  December  4,  1942. 
He  has  seen  the  copy  before  and  we  noticed  the  oversight. 

Mr.  Yeomans:  Yes.  I  will  stipulate  that  the  resolu- 
tion off'cred  was  of  that  date  passed  by  the  Maritime 
Commission,  and  that  represents  a  true  copy  of  what  was 
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passed.  But  we  object  to  its  introduction  into  evidence 
[13]  for  the  reasons  I  have  stated. 

Mr.  Galland:  May  I  interrupt  for  just  a  moment?  I 
think  it  had  better  be  understood  that  it  was  passed  on 
December  4th,  rather  than  as  of  December  4th. 

Mr.  Yeomans:  Passed  on  December  4th.  That  is 
what  I  meant  to  say. 

The  Court:  Passed  on  December  4,  1942,  and  you 
make  that  stipulation  subject  to  your  objection. 

Mr.  Yeomans:  That  is  correct.  This  involves  a  mat- 
ter of  some  legal  argument,  which  possibly,  if  it  is  agree- 
able, might  be  reserved  for  the  determination  after  we 
have  argued  on  that  point.  The  defendant  has  cited  a 
number  of  cases  and  I  would  like  to  go  through  and  refer 
to  some  of  those  cases  that  have  been  cited  in  support  of 
the  effect  of  this  document,  and  possibly  the  thing  that 
would  be  advisable  would  be  to  reserve  ruling  on  these 
matters  until  the  court  has  heard  us  on  that  question. 

The  Court:  Very  well.  The  resolution  of  Decem- 
ber 4,  1942  will  be  marked  at  this  time  Defendant's  Ex- 
hibit B  for  identification,  and  the  court  will  reserve  ruHng 
on  the  offer  into  evidence  of  Defendant's  Exhibit  B  for 
identification. 

[DEFENDANT'S  EXHIBIT  B  IDENTIFICATION] 

UNITED   STATES    [Crest]    OF  AMERICA 
UNITED   STATES   MARITIME  COMMISSION 

Washington,  May  3,  1946 

I  hereby  certify  that  the  annexed  Resolution  is  a  true 
and  correct  copy  of  a  Resolution,  the  original  of  which 
is  on  file  in  the  United  States  Maritime  Commission. 
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In  Witness  Whereof,  I  have  hereunto  set  my  hand,  and 
caused  the  seal  of  the  United  States  Maritime  Commission 
to  be  affixed,  on  the  day  and  year  first  above  written. 
(Seal)  [Illegible] 

Assistant  Secretary  United  States  Maritime 
Commission. 

RESOLUTION 

Whereas,  pursuant  to  the  provisions  of  the  Merchant 
Marine  Act,  1936,  as  amended,  and  acts  subsequent  and 
supplemental  thereto,  funds  have  been  made  available  to 
the  Commission  for  the  construction  of  merchant  ves- 
sels of  such  types,  size  and  speed  as  the  Commission  may 
determine  to  be  useful  for  carrying  on  the  commerce  of 
the  United  States  and  suitable  for  conversion  into  naval 
or  military  auxiliaries; 

Whereas,  the  Commission,  in  carrying  out  the  forego- 
ing purposes,  has  procured  and  is  procuring,  either  di- 
rectly or  through  its  agents  and  contractors,  materials, 
equipment  and  supplies  for  use  in  the  construction  of  such 
vessels  on  the  basis  of  contracts  or  orders  providing  for 
passage  of  title  and  delivery  to  the  Commission  to  such 
material,  equipment  and  supplies  at  the  point  of  manu- 
facture thereof; 

Whereas,  by  Section  321,  Part  II,  Title  III  of  the 
Transportation  Act  of  1940,  approved  September  18, 
1940,  (Public  No.  785,  76th  Cong.,  3d  Session)  land-grant 
deductions  with  regard  to  the  transportation  of  Govern- 
ment property  were  abolished  except  with  regard  to  the 
transportation  of  military  or  naval  property  of  the  United 
States  moving  for  military  or  naval  and  not  for  civil  use. 
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and  to  the  transportation  of  members  of  the  military  or 

naval  forces  of  the  United  States   (or  property  of  such 

members)    when  such  members  are  traveling  on  official 

duty; 

Whereas,  prior  to  the  entry  of  the  United  States  into 
the  present  war  on  December  8,  1941,  there  was  no  basis 
for  a  determination  by  the  Commission  as  of  the  time  of 
transportation  of  any  such  materials,  equipment  and  sup- 
plies that  upon  completion  any  particular  vessel  or  group 
of  vessels  would  be  devoted  primarily  to  the  purposes  of 
war  rather  than  to  the  purposes  of  commerce;  and 

Whereas,  subsequent  to  said  date  of  December  8,  1941, 
it  became  apparent  that  all  merchant  vessels  then  in  the 
process  of  construction  and  thereafter  to  be  constructed 
until  the  termination  of  the  present  war  were  to  be  de- 
voted primarily  to  the  purposes  of  war,  rather  than  to 
the  purposes  of  commerce,  for  the  transportation  of  muni- 
tions and  supplies  for  direct  consumption  by  military  and 
naval  forces  in  the  various  theatres  of  war,  and  for  the 
transportation  of  military  and  naval  personnel  to  and  from 
said  theatres  of  war. 

Now,  Therefore,  Be  It  Resolved  That: 

1.  The  Commission  hereby  finds  and  determines  that, 
as  of  December  8,  1941,  all  vessels  then  in  the  process  of 
construction  and  thereafter  to  be  constructed  were  to  be 
devoted  primarily  to  the  purposes  of  war  rather  than  to 
the  purposes  of  commerce,  and  that  all  materials,  equip- 
ment and  supplies  purchased  by  the  Commission,  its  agents 
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and  contractors  for  incorporation  in  the  construction  of 
such  vessels  were,  upon  passage  of  title  to  the  Govern- 
ment after  said  date  of  December  8,  1941,  military  or 
naval  property  of  the  United  States  and  upon  shipment 
moved  for  military  or  naval  and  not  for  civil  use; 

2.  The  proper  officers  of  the  Commission  be  author- 
ized and  directed  to  take  any  and  all  actions  necessary  and 
proper  to  obtain  the  benefit  of  land-grant  freight  rates 
wherever  applicable  in  accordance  with  the  provisions  of 
Part  II,  Title  III,  Section  321  of  the  Transportation  Act 
of  1940,  on  the  basis  of  the  action  of  the  commission  as 
herein  set  forth. 

Case  No.  4256.  Pacific  Electric  vs.  U.  S.  Deft's 
Exhibit.  Date  10/30/46.  No.  B  Identification.  Clerk,  U. 
S.  District  Court,  Sou.  Dist.  of  Calif.  Louis  J.  Somers, 
Deputy  Qerk. 

Mr.  Margolies:  We  have  likewise  a  resolution  adopted 
by  the  United  States  Maritime  Commission  on  July  2, 
1946,  with  which  plaintiff's  counsel  is  familiar:  and  I 
take  it  [14]  that  after  inspecting  it,  your  Honor  will  wish 
to  make  the  same  ruling. 

Mr.  Yeomans :  I  would  make  the  same  offer  as  to  its 
foundation  and  the  same  objection  as  to  its  admissibility. 

The  Court:  Very  well.  Let  it  be  marked  Defendant's 
Exhibit  C  for  identification  at  this  time,  and  the  court 
will  reserve  ruling  upon  its  admissibility. 
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[DEFENDANT'S  EXHIBIT  C  IDENTIFICATION] 

RESOLUTION  ADOPTED  BY  U.  S.  MARITIME 
COMMISSION  ON  JULY  2,  1946 

Whereas,  on  December  4,  1942,  the  Commission  adopted 
a  resolution  determining  that,  as  of  December  8,  1941, 
all  vessels  then  in  the  process  of  construction  or  there- 
after to  be  constructed  were  to  be  devoted  primarily  to  the 
purposes  of  war  rather  than  to  the  purposes  of  commerce, 
and  that  all  materials,  equipment  and  supplies  purchased 
by  the  Commission,  its  agents  and  contractors,  for  incor- 
poration in  the  construction  of  such  vessels  were,  upon 
passage  of  title  to  the  Government  after  December  8, 
1941,  military  or  naval  property  of  the  United  States, 
etc. ;  and  directing  its  officers  to  take  all  action  necessary 
and  proper  to  obtain  the  benefit  of  land  grant  freight  rates 
in  accordance  with  Part  II,  Title  III,  Section  321,  of 
the  Transportation  Act  of  1940;  and 

Whereas,  upon  the  surrender  of  Japan  on  September  1, 
1945,  the  Commission's  shipbuilding  program  ceased  to 
have  a  military  purpose  as  its  main  objective; 

Now,  Therefore,  Be  It  Resolved  That: 

1.  The  Commission  hereby  determines  that  the  cir- 
cumstances set  forth  in  its  aforesaid  Resolution  of  De- 
cember 4,  1942,  are  no  longer  in  effect; 

2.  After  September  1,  1945,  the  date  of  the  formal 
surrender  of  Japan,  the  primary  purpose  of  the  ship  con- 
struction program  of  the  Commission  ceased  to  be  mili- 
tary; 

3.  Property  purchased  by  the  Maritime  Commission 
when  shipped  after  September  1,  1945,  should  not  be  re- 
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garded  as  military  or  naval  projx^rty  of  the  United  States 
moving  for  military  use,  within  the  meaning  of  Part  II, 
Title  III,  Section  321  of  the  Transportation  Act  of  1940. 

4.  The  Commission  will  not  claim  land  grant  rates  on 
the  movement  of  any  of  its  property  shipped  after  Sep- 
tember 1,  1945. 

Case  No.  4256  WM-Civ.  Pacific  Electric  vs.  U.  S. 
Deft's  Exhibit.  Date  10/30/46.  No.  C  Identification. 
Clerk,  U.  S.  District  Court,  Sou.  Dist.  of  Calif.  Louis  J. 
Somers,  Deputy  Clerk. 

Mr.  Margolies:  We  would  like  to  point  out  that,  as 
the  agency  in  interest,  it  was  incumbent  upon  the  Mari- 
time Commission  to  classify  materials  and  to  specify  on 
the  bills  of  lading  on  which  the  shipments  moved  whether 
they  were  military  or  naval  property;  so  that  this  was  not 
anything  done  outside  the  course  of  business,  but  it  fell 
within  the  line  of  duty  of  the  Maritime  Commission  in 
having  transported  for  its  use  the  property  which  I  have 
stated  over  the  railroads  of  the  country. 

Mr.  Yeomans:  I  would  like  to  wait  and  present  what- 
ever argument  we  have  on  that  question  as  a  part  of  our 
argument. 

The  Court :  Is  there  any  contention  that  these  resolu- 
tions were  brought  home  to  the  plaintifif  here:  that  the 
plaintiff  had  knowledge  of  them  before  the  shipments? 

Mr.  Margolies:  May  I  say  that  they  are  published 
rulings  of  the  General  Accounting  Office,  and  in  August 
of  1941  the  Maritime  Commission  had  requested  a  ruling 
of  the  General  Accounting  Office  as  to  whether  property 
shipped  [15]  under  its  programs  were  military  and  naval 
property  of  the  United  States. 
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There  is  a  published  opinion  of  the  General  Accounting 
Office  stating  that  in  August  of  1941,  that  that  was  a 
matter  to  be  decided  by  the  Maritime  Commission  in  the 
administration  of  its  various  programs. 

That  undoubtedly  was  brought  home  to  the  carriers, 
who  were  extremely  sensitive  to  rulings  of  the  General 
Accounting  Office  as  to  transportation  matters. 

The  Court:  Does  the  defendant  contend  here  that  the 
plaintiff  had  notice  of  these  resolutions  prior  to  under- 
taking the  shipments  that  are  involved  here  in  this  case; 
and  if  so,  how  is  that  notice  brought  home?  Is  there  any 
basis  upon  which  legally  to  charge  the  plaintiff  with 
knowledge  of  the  contents  of  these  resolutions  ? 

Mr.  Margolies:  As  we  see  it,  it  is  not  so  much  a 
matter  of  whether  they  were  on  notice,  but  as  to  whether 
this  was  not  administrative  action  taken — 

The  Court:  Yes;  I  appreciate  that.  I  just  wondered 
if  the  Government  was  making  the  other  contention,  that 
the  defendant  knew  or  was  legally  charged  with  knowl- 
edge of  the  action  taken  prior  to  accepting  the  shipments, 
laying  aside  for  the  moment  your  contention  that  this 
represents  an  administrative  interpretation  and  an  ad- 
ministrative action  in  the  course  of  duty  charged  by 
law.  [16] 

Mr.  Margolies :  The  General  Accounting  Office  ruling 
is  in  Volume  20  of  Opinions  of  the  General  Accounting 
Office,  that  the  carriers  knew  that  the  Maritime  Commis- 
sion shipments  were  going  to  move  at  what  the  Govern- 
ment contended  were  land  grant  rates. 

The  Court:  Were  these  rulings  published  in  Federal 
Register  ? 

Mr.  Yeomans :  I  might  say  that  if  counsel  is  agree- 
able, I  have  a  copy  of  the  Comptroller  General's  opinion — 
it  has  been  referred  to — which  I  would  like  to  offer  the 
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court  for  the  court's  information  in  connection  with  this. 
It  is  an  opinion  by  the  Comptroller  General  on  this  very 
issue  we  have  in  this  case  and,  althoujjfh  we  do  not  agree 
with  it,  the  court  might  be  interested  in  reading  it. 

The  Court :     Yes ;  I  would  be  glad  to  have  you. 

Mr.  Yeomans :  It  is  a  copy,  but  I  think  it  is  sufficient. 
It  is  quite  lengthy. 

The  Court:  That  is  Opinion  No.  B-19374,  published 
in  21  Comptroller  General's  Opinions  137,  opinion  dated 
August  15,  1941.  Is  there  any  objection  to  marking  this 
as  a  plaintiff's  exhibit? 

Mr.  Yeomans:  I  do  not  offer  it  as  an  exhibit  in  evi- 
dence. It  is  merely  an  opinion,  just  like  a  published  opinion 
of  the  Comptroller  General. 

The  Court:  The  only  thought  I  had,  it  might  be  well 
[17]  to  have  it  with  the  record.  It  might  be  convenient 
not  only  to  this  court  but  some  other  court. 

Mr.  Yeomans:  It  is  perfectly  all  right  to  mark  it,  as 
long  as  it  is  understood  it  is  not  offered  by  the  plaintiff 
as  anything  in  support  of  its  case. 

The  Court:  Well,  we  will  mark  it  as  a  defendant's 
exhibit. 

Mr.  Margolies :  Suppose  we  mark  it,  as  an  agent  of 
the  court,  by  virtue  of  its  having  been  printed  in  X'^olume 
13-C-27.  There  is  no  reason  why  either  side  should  be 
saddled  with  the  cost. 

The  Court :  Very  well :  I  will  just  retain  it,  then,  with- 
out marking  it,  just  as  I  would  any  opinion  of  any  court. 

Mr.  Yeomans :     It  is  a  duly  published  opinion. 

Mr.  Galland:  Your  Honor.  I  think  I  might  be  able  to 
supply  one  sera])  of  information  that  will  clear  up  your 
last  question  as  to  whether  the  carrier  had  notice  of  this 
resolution  prior  to  the  acceptance  of  these  shipments.     It 
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had  not  and  could  not,  because,  as  I  recall,  all  of  these 
shipments  were  made  before  this  resolution  was  passed; 
and  it  was  for  that  reason  that  I  mentioned,  a  short  while 
ago,  that  I  thought  we  should  have  it  understood  that  it 
was  passed  on  December  4,  1942,  rather  than  as  "of"; 
because,  by  its  own  terms,  it  purports  to  have  been  a 
determination  [18]  as  of  an  earlier  date,  namely,  the  day 
after  Pearl  Harbor  and  it  was  actually  passed  subsequent 
to  the  transportation. 

Mr.  Yeomans :     Some  of  it  went  before  and  some  after. 

Mr.  Galland:     Most  of  it  went  before,  I  think. 

Mr.  Yeomans  :     Yes,  sir. 

Mr.  Galland :  There  may  have  been  several  that  went 
after,  but  it  was  certainly  after  some  of  them. 

Mr.  Margolies:     There  were  shipments  in  1943. 

Mr.  Yeomans:  That  is  right;  some  before  and  some 
after. 

The  Court:  Let  me  ask  you:  Is  there  any  provision 
in  law  that  charges  anyone  with  notice  of  the  Comptroller 
General's  opinions  ? 

Mr.  Margolies :     I  would  think  that  there  is  not. 

The  Court:  Is  there  anything  in  the  Statute  that 
charges  anyone  with  notice  of  the  resolutions  and  actions 
of  the  Maritime  Commission? 

Mr.  Margolies:  On  the  notice  problem,  I  do  not  be- 
lieve that  anybody  is  chargeable  with  any  published  resolu- 
tion of  the  Maritime  Commission. 

The  Court:  The  resolutions  are  not  as  a  matter  of 
course  published  in  the  Federal  Register? 

Mr.  Margolies :  They  are  not  to  the  extent  that  they 
do  not  affect  the  public.  Insofar  as  they  are  required  by 
the  Federal  Register  Act  to  be  published  because  they 
affect  the  public,  the  pubHc  would  be  charged  with  notice 
[19]  by  virtue  of  the  Federal  Register  Act. 
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It  is  not  our  contention  that  the  carriers  are  charge- 
able with  notice. 

The  Court:  Of  Defendant's  Exhibits  B  and  C  for 
identification? 

Mr.  MargoHes:  Of  Defendant's  Exhibits  B  and  C 
for  identification.  Our  rehance  on  them  relates  to  the 
usual  presumption,  that  executive  officers  of  the  F'ederal 
Government  charged  with  administrating  an  act  and 
charged  with  carrying  on  the  Government's  business  have 
presumptive  validity  attached  to  their  acts  under — 

The  Court:  I  understand  that  point.  I  just  wanted  to 
be  sure  that  I  understood  the  full  contention  with  respect 
to  the  effect  of  resolutions,  exhibits  B  and  C  for  identifi- 
cation. 

Now  you  have  stated  to  me  that  there  is  no  contention 
by  the  defendant  that  the  plaintiff  had  knowledge  or  was 
charged  with  knowledge  of  the  existence  of  the  resolu- 
tions. 

Mr.  Margolies:  May  I  add,  that  in  entering  into  this 
stipulation  it  was  the  opinion  of  the  defendant,  joined  in, 
I  believe,  by  plaintiff,  that  the  question  for  decision  by 
this  court  was  whether  the  property  was  military  or 
naval  property  of  the  United  States,  moving  for  military 
or  naval  purposes;  and  defendant  does  not  contend  that 
by  carrying  this  property  at  all  plaintiff  waived  its  right 
to  [20]  those  issues. 

The  Court:  Very  well.  Is  there  any  further  evidence 
which  the  defendant  cares  to  offer? 

Mr.  Margolies  :     We  have  no  further. 

The  Court:     The  plaintiff ? 

Mr.  Yeomans :     No  further  evidence. 

The  Court :     Both  sides  rest? 

Mr.  Yeomans :     We  rest  as  far  as  plaintiff  is  concerned. 

The  Court :     All  right,  Mr.  Yeomans. 
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Mr.  Yeomans :  Before  starting  on  my  actual  argument, 
I  do  have  written  a  very  rough  reply  to  defendant's  brief. 
I  thought  it  might  serve  some  purpose  to  at  least  have 
our  views  in  writing,  as  well  as  to  present  them  orally  on 
the  briefs.  I  am  doing  this  and  apologizing  somewhat  for 
the  form  it  is  in,  but  possibly  it  will  serve  some  purpose. 

The  Court:  Yes;  I  will  be  glad  to  have  the  benefit 
of  it. 

Mr.  Yeomans :  I  would  like  to  give  the  court  two 
copies  of  this. 

And  also,  I  noticed  after  the  filing  of  our  original 
briefs  that  there  were  a  number  of  errors  in  the  printed 
brief;  and  I  have  had  a  copy  corrected  and  I  would  like 
to  give  this  to  the  court  possibly  to  substitute  for  the  one 
that  was  filed  that  has  a  number  of  printer's  errors. 
Most  of  them  are  obvious  but  a  few  of  them  might  not 
be.  [21] 

The  Court:  Very  well.  Is  there  any  objection  to 
withdrawing  the  original  on  file  and  substituting  the  cor- 
rected copy  ? 

Mr.  Yeomans:  They  are  very  minor  changes,  but  I 
think  counsel  has  seen  a  copy  of  the  ones  with  the  changes 
made. 

Mr.  Margolies :  On  the  assurance  by  plaintifif's  counsel 
that  they  conform  to  the  changes  we  have  seen,  we  have 
no  objection. 

Mr.  Yeomans :  It  is  exactly  the  same,  and  the  changes 
are  even  made  in  pen  so  it  is  obvious  the  changes  that 
are  made. 

The  Court:  Very  well.  The  clerk  may  withdraw  the 
original  now  on  file  and  substitute  a  corrected  copy  in  place 
thereof.     Do  you  have  an  extra  one  for  the  court's  use? 

Mr.  Yeomans :     Yes.    Excuse  me. 
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The  Court:  Mr.  Yeomans,  T  will  return  to  you  the 
court's  copy  of  the  brief  that  has  been  filed,  if  you  like. 

Mr.  Yeomans :     Thank  you. 

As  a  basis  of  starting  off  this  argument,  I  think  it 
would  be  well  to  go  through  the  stipulation  that  we  have 
entered  into,  to  have  in  mind  exactly  what  our  factual 
case  is  that  we  are  going  to  argue  about.  And  the  way 
that  seemed  it  could  best  be  presented  would  be  to  briefly 
outline  [22]  the  problem  that  we  had  in  entering  into  the 
stipulation,  and  what  we  actually  stipulated  to,  and  what 
we  were  not  able  to  stipulate  to. 

The  Court:  May  I  interrupt  you,  Mr.  Yeomans,  at 
this  point?  There  are  a  number  of  remaining  cases.  All 
the  cases  on  file  involving  these  land  transportation  rates 
between  these  parties  have  been  assigned  to  me,  and  the 
thought  occurred  to  me  it  might  be  possible  to  enter  into 
some  stipulation  with  respect  to  the  disposition  of  those 
cases. 

Are  the  other  cases  to  abide  the  event  of  the  decision 
in  this  case,  or  is  that  practicable  ? 

Mr.  Yeomans:  Our  conclusion  in  that  respect  was 
that  undoubtedly  the  decision  in  this  case  will  control  most 
of  those  cases.  We  were  not  in  a  position  where  we 
wanted  to  enter  into  a  stipulation  that  they  would  control, 
because  there  are  some  differences.     *     *     * 

(Argument  omitted  from  transcript  at  request  of  coun- 
sel.) 

The  Court:  Tf  there  is  nothing  further,  I  will  submit 
the  matter  on  the  briefs  and  on  the  file,  and  will  let  you 
have  mv  decision  at  the  soonest  date  convenient. 
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MCc  ESP  10 
MCc-7785 

CONTRACT  FOR  THE 
CONSTRUCTION  OF  EMERGENCY  CARGO  SHIPS 

This  contract  entered  into  as  of  this  14th  day  of  March, 
1941,  between  the  United  States  Maritime  Commission 
(herein  called  the  "Commission")  and  California  Ship- 
building Corporation,  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  State  of  Delaware  (herein 
called  the  "Contractor"). 

Whereas : 

1.  Pursuant  to  the  provisions  of  an  Act  approved 
February  6,  1941  (Public  No.  5,  77th  Congress),  the 
Commission  is  authorized  to  construct  in  the  United  States 
ocean-going  cargo  vessels  of  such  type,  size  and  speed  as 
the  Commission  may  determine  to  be  useful  in  time  of 
emergency  for  carrying  on  the  commerce  of  the  United 
States,  and  to  be  capable  of  the  most  rapid  construction; 

2.  The  Commission  has  determined  to  have  certain 
vessels  hereinafter  described  constructed  for  the  afore- 
mentioned purpose  pursuant  to  the  provisions  of  the  afore- 
said Act; 

3.  Under  date  of  January  11.  1941,  the  Contractor 
and  the  Commission  entered  into  a  contract  (herein  called 
the  "Facilities  Contract")  whereunder  the  Contractor 
agreed  to  construct  for  the  Commission  on  land  leased  or 
owned  by  the  Contractor  such  shipyard  facilities  as  are 
provided  for  in  said  Facilities  Contract;  and 
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4.  The  Contractor  is  wilHng  to  construct  the  vessels 
hereinafter  described  at  the  site  of  said  shipyard  facilities 
in  consideration  of  a  reimbursement  to  it  of  the  costs  of 
such  construction  work  and  the  payment  by  the  Commis- 
sion of  a  fee  upon  the  terms  and  conditions  hereinafter 
specified. 

Now,  therefore,  in  consideration  of  the  premises  and 
mutual  covenants,  agreements,  and  conditions  hereinafter 
set  forth,  the  parties  hereto  agree  as  follows : 

ARTICLE  1. 

The  term  "Vessel"  shall  be  deemed  to  include  the  hulls 
of  the  vessels,  whether  completed  or  uncompleted,  to  be 
constructed  by  the  Contractor  pursuant  to  the  terms  of 
this  contract,  and  also  all  materials,  vessel  items  and 
appurtenances,  vessel  machinery  and  vessel  equipment 
used  or  to  be  used  in  the  contruction  or  equipment  thereof. 

The  term  ''Facilities"  shall  be  deemed  to  include  the 
shipyard  and  facilities  and  all  machinery,  materials,  items, 
equipment  and  appurtenances  used  or  to  be  used  in  the 
construction  or  equipment  thereof,  but  not  the  land  on 
which  said  shipyard  and  facilities  shall  be  constructed. 

The  Commission,  in  entering  into  this  contract,  is  acting 
as  the  representative  of  the  United  States  of  America  and 
wherever  reference  is  made  in  this  contract  to  property 
or  faciHties  of.  or  owned  by.  the  Commission,  such  refer- 
ence shall  include  property  or  facilities  owned  by  the 
United  States  of  America  furnished  under  the  Facilities 
Contract. 
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ARTICLE  2. 

(a)  The  Contractor,  acting  as  an  independent  contrac- 
tor, and  not  as  agent,  shall  construct,  launch,  equip  and 
complete  ready  for  service,  and  deliver  to  the  Commission 
thirty-one  steel  hulled,  steam-propulsive  powered,  cargo- 
carrying  vessels  (herein  called  the  ''Vessels")  equipped 
and  constructed  with  their  machinery,  materials,  items, 
equipment  and  appurtenances.  The  Contractor  shall  per- 
form its  obligations  as  set  forth  above  at  Los  Angeles, 
California,  on  the  site  of  the  Facilities  described  in  the 
Facilities  Contract,  in  accordance  with  the  terms  of  this 
contract  and  the  plans  and  specifications  (herein  called 
the  "Plans  and  Specifications")  which  have,  at  or  before 
the  execution  of  this  contract,  been  approved  by  the 
Commission  and  identified  by  the  signatures  of  the  parties 
hereto,  and  which  are  hereby  made  a  part  hereof  with 
the  same  force  and  effect  as  though  herein  set  out  in  full. 
The  Contractor  shall  furnish  all  labor,  materials,  supplies 
and  equipment  (except  materials,  supplies  and  equipment 
to  be  furnished  by  the  Commission)  required  to  perform 
its  obligations  as  set  forth  above. 

(b)  All  general  language  or  requirements  contained  in 
the  Plans  and  Specifications  are  intended  to  amplify,  ex- 
plain and  implement  the  requirements  of  this  contract,  but 
any  such  general  language  or  requirements  inconsistent 
with  the  provisions  hereof  are  superseded  by  this  contract. 
The  Plans  and  Specifications  are  also  intended  to  explain 
each  other  and  anything  shown  upon  the  Plans  and  not 
stipulated  in  the  Specifications,  or  stipulated  in  the  Specifi- 
cations and  not  shown  upon  the  Plans,  shall  be  deemed 
and  considered  as  if  included  in  both. 
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(c)  Until  the  last  of  the  Vessels  shall  have  been  com- 
pleted, unless  this  Contract  shall  be  terminated  at  an 
earlier  date,  as  hereinafter  provided,  the  Contractor,  with- 
out payment  of  rent  therefor,  shall  have  exclusive  use  and 
possession  of  the  Facilities  owned  by  the  Commission 
for  the  sole  purpose  of  constructing  the  Vessels  upon  the 
terms  and  conditions  hereinafter  set  forth. 

(d)  The  Contractor  at  the  expense  of  the  Commission 
shall  maintain  and  keep  the  Facilities  and  premises  on 
which  such  Facilities  are  constructed,  and  all  appurtenances 
and  equipment  thereof,  in  good  order  and  condition  for 
the  work  to  be  performed  hereunder. 

(e)  The  Contractor  shall  police  the  Facilities  and  shall 
use  reasonable  diligence  to  exclude  all  unauthorized  per- 
sons therefrom  and  to  prevent  loss  or  injury  to  the  Facili- 
ties or  the  Vessels. 

(f)  The  Contractor  shall  promptly  pay  any  rental  due 
under  any  lease  made  by  the  Contractor  for  the  premises 
on  which  the  Facilities  are  located,  or  any  part  thereof, 
and  shall  duly  and  faithfully  perform  each  and  every 
of  its  obligations,  undertakings,  and  covenants  under  such 
lease  or  leases.  In  the  event  that  the  premises  on  which 
the  Facilities  are  located,  or  any  part  thereof,  shall  be 
owned  by  the  Contractor,  the  Contractor  shall  pay  promptly 
all  taxes,  assessments  and  other  charges  levied  or  assessed 
thereon  and  shall  not  create  or  permit  to  be  created  any 
right,  including  mortgages,  liens,  or  other  incumbrances, 
by  which  any  person  shall  have  any  claim  or  interest  in 
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or  to  any  improvement,  building,  structure,  or  equipment 
erected  or  constructed  on  said  premises  pursuant  to  the 
Facilities  Contract,  even  though  the  same  shall  have  been 
attached  thereto  and  become  part  thereof. 

(g)  Without  the  prior  written  consent  of  the  Commis- 
sion, the  Contractor  shall  not  use  the  Facilities  or  any  of 
the  buildings,  appurtenances,  or  equipment  located  on  the 
premises  described  in  the  Facilities  Contract  for  any 
purpose  other  than  that  of  constructing  the  Vessels,  and 
the  authorized  representatives  of  the  Commission  shall 
have  access  to  the  Facilities  at  all  times  for  the  purpose 
of  determining  whether  the  Contractor  is  complying  with 
the  requirements  of  this  contract  and  the  Facilities  Con- 
tract. 

ARTICLE  3. 

The  Commission  reserves  (without  limitation  thereof) 
the  right  to  correct  any  errors  or  omissions  in,  and  to 
make  any  changes  in,  deductions  from,  or  additions  to,  the 
Plans  and  Specifications.  However,  changes  shall  not  be 
made  in  the  general  dimensions  and  characteristics  of  any 
of  the  Vessels  unless  such  changes  are  made  with  the 
written  consent  of  the  Contractor. 

The  Contractor  shall  not  depart  from  the  requirements 
of  the  Plans  and  Specifications  unless  such  departure  is 
approved  in  writing  by  the  Commission.  No  changes  of 
any  nature  affecting  the  construction,  equipping  and  com- 
pletion of  any  of  the  Vessels  are  to  be  started  or  made 
by  the  Contractor  before  such  changes  have  been  duly 
authorized  in  writing  by  the  Commission. 
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ARTICLE  4. 

Certain  of  the  materials,  equipment,  and  machinery  to 
be  used  in  the  construction  of  the  Vessels  will  be  furnished 
to  the  Contractor  by  the  Commission.  A  list  of  such 
materials,  equipment,  and  machinery  is  attached  hereto 
and  marked  "Exhibit  A,"  and  the  Contractor  shall  not, 
without  the  prior  written  consent  of  the  Commission, 
purchase  or  agree  to  purchase  for  use  in  connection  with 
the  performance  of  the  work  hereunder  any  of  the  items 
listed  on  said  "Exhibit  A."  The  Contractor,  at  the  ex- 
pense of  the  Commission,  shall  adequately  store  and  care 
for  all  such  materials,  equipment  and  machinery  delivered 
to  the  site  of  the  Facilities  until  they  shall  be  incorporated 
in  the  Vessels  and  shall  pay  all  transportation  charges 
thereon  which  are  payable  upon  delivery. 

At  any  time  during  the  course  of  the  performance  of 
the  work  hereunder,  the  Commission  may  amend  said 
"Exhibit  A"  so  as  to  add  to  the  list  of  items  therein 
contained.  Within  ten  days  from  the  date  of  receipt 
of  a  notice  of  such  amendment,  the  Contractor  shall  notify 
the  Commission  of  any  items  included  in  such  amendment 
which  the  Contractor  has  purchased  or  agreed  to  purchase 
with  the  approval  of  the  Commission  prior  to  the  receipt 
of  notice  of  the  amendment,  and  such  amendment  shall  be 
ineffectual  as  to  any  such  items.  The  Contractor  shall 
thereafter  follow  the  instructions  of  the  Commission 
with  respect  to  such  items  as  may  be  effectively  added  to 
said  Exhibit  by  such  amendment,  but  the  Contractor  shall 
be  reimbursed  for  any  costs  incurred  by  it  in  following 
such  instructions. 

Set  forth  opposite  each  item  of  material,  equipment  and 
machinerv  on  "Exhibit  A"  is  a  list  of  dates  furnished  bv 
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the  Contractor,  on  or  before  which  the  quantities  of 
material  and  equipment  and  the  items  of  machinery  in- 
dicated shall  be  delivered  by  the  Commission  to  the  site 
of  the  Facilities  to  enable  the  Contractor  to  deliver  the 
Vessels  in  accordance  with  the  schedule  of  Vessel  de- 
liveries contained  in  Article  5  hereof.  On  any  amend- 
ments to  Exhibit  A  the  Contractor  shall  furnish  to  the 
Commission  the  dates  on  which  the  additional  material 
covered  thereby  shall  be  required  in  order  to  enable  it  to 
meet  said  schedule  of  Vessel  deliveries. 

ARTICLE  5. 

The  Contractor  shall  deliver  each  of  the  Vessels  to  the 
Commission  after  such  Vessel  has  been  completed  ready 
for  service,  and  has  passed  the  tests  as  prescribed  in  the 
Specifications.  Such  delivery  shall  be  made  at  or  near 
the  shipyard  referred  to  in  Article  2  (a)  hereof,  at  a 
place  alongside  of  a  safe  and  accessible  pier  at  that  place, 
where  there  must  be  sufficient  water  for  the  Vessel  always 
to  be  afloat,  custom  to  the  contrary  notwithstanding, 
free  and  clear  of  all  liens  and  claims  of  every  nature,  or 
at  such  other  place  as  may  be  mutually  agreed  upon. 

Unless  prevented  by  any  of  the  causes  enumerated  in 
Article  6  hereof,  the  work  under  this  contract  shall  be 
commenced  on  or  before  March  18,  1941  and  shall  be 
prosecuted  with  diligence  and  the  time  thereafter  within 
which  each  of  the  Vessels  is  to  be  delivered  to  the  Com- 
mission, unless  such  time  is  extended  by  conditions  of 
"force  majeure"  as  defined  in  Article  6  hereof,  or  under 
any  of  the  other  provisions  hereof,  is  to  be  in  accordance 
with  the  following  schedule: 
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Delivery  Schedule  in  Number  of  Days 
After  March  18,  1941. 


Builder's  and 

Number  of 

M.  C.  Hull  Nos. 

Calendar  Days* 

64 

320 

65 

332 

66 

344 

67 

356 

68 

368 

69 

380 

70 

392 

71 

404 

72 

420 

73 

433 

74 

446 

75 

458 

76 

469 

77 

479 

78 

492 

79 

502 

80 

542 

81 

554 

82 

567 

83 

579 

84 

590 

85 

600 

86 

610 

87 

622 
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Builder's 

and 

Number  of 

M.  C.  Hull  Nos. 

Calendar  Days* 

88 

650 

89 

667 

90 

681 

91 

693 

92 

704 

93 

718 

94 

731 

*  Scheduled  delivery  dates  to  be  computed  on  basis 
of  calendar  days  elapsing  from  March  18,  1941, 
such  date  not  to  be  included  in  computation  but 
day  of  scheduled  delivery  to  be  included  therein. 

Provided  that  the  Commission  in  its  sole  discretion  may 
for  any  reason  extend  the  time  for  delivery  of  the  first 
three  Vessels  to  be  constructed  hereunder  and  also  in  its 
sole  discretion  may  extend  the  time  for  the  delivery  of 
the  balance  of  the  Vessels  or  any  thereof  to  the  extent 
that  in  its  judgment  said  Vessels  will  be  delayed  by  rea- 
son of  the  delay  in  the  delivery  of  the  said  first  three  (3) 
Vessels. 

It  is  mutually  agreed  by  and  between  the  parties  hereto 
that  time  is  of  the  essence  of  this  contract,  and  that  all 
actions  taken  by  the  parties  hereto  and  their  agents  shall 
be  taken  to  the  end  that  the  performance  of  this  contract 
will  be  fully  expedited. 

The  Contractor  may  in  his  discretion  operate  the  ship- 
yard and  all  facilities  used  in  the  construction  of  the 
Vessels  and  may  carry  on  the  work  of  constructing  the 
Vessels  six  (6)  days  per  week   (legal  holidays  excepted) 
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and  vsuch  number  of  shifts  per  day  as  may  be  determined 
by  the  Contractor. 

Subject  to  any  appHcable  law  or  regulation  of  any 
agency  of  government  made  pursuant  to  any  such  law  the 
base  rates  of  wages  paid  to  employees  of  the  Contractor 
employed  in  the  performance  of  this  contract  shall  not  be 
higher  than  the  rate  of  wages  prevailing  in  shipyards  in 
the  municipality  or  other  civil  subdivision  of  the  State 
in  which  the  Facilities  are  located,  or  if  there  shall  be  no 
other  shipyards  in  such  civil  subdivision  then  in  the 
locality  in  which  the  Facilities  are  located,  unless  the 
Commission  shall  approve  the  payment  of  other  rates. 
The  Contractor  shall  submit  to  the  Commission  for  its 
approval  a  statement  of  the  rates  to  be  paid  to  mechanics, 
helpers  and  laborers.  No  increases  in  the  wage  scale 
established  by  the  Contractor  at  the  beginning  of  work 
under  the  contract  shall  be  made  without  the  written 
approval  of  the  Commission. 

ARTICLE  6. 

The  term  "force  majeure"  as  employed  herein  shall  be 
deemed  to  mean  all  causes  whatsoever  (except  inclement 
weather  of  the  ordinary  seasonable  nature)  not  reason- 
ably within  the  control  of  the  Contractor  among  which, 
but  not  exclusive  of  other  causes,  are  acts  of  God;  war 
between  the  United  States  and  any  foreign  country;  civil 
war,  riot  or  insurrection  in  the  United  States;  require- 
ment of,  intervention  by  or  delays  caused  by  civil,  naval 
or  military  authorities  or  other  agencies  of  government; 
arrests  and  restraints  of  rulers  and  people;  priorities; 
blockades ;  embargoes ;  vandalism ;  sabotage ;  epidemics ; 
strikes,  lockouts  or  other  industrial  disturbances;   earth- 
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quakes;  landslides;  floods,  hurricanes  and  cyclonic  storms; 
damage  by  lightning;  explosions;  collisions;  strandings; 
fires;  inability  of  the  Contractor  to  obtain  sufficient  and 
adequate  labor  at  wage  rates  approved  by  the  Commis- 
sion; shortage  of  materials  and  equipment,  provided  that 
the  Contractor  has  ordered  all  necessary  materials  and 
equipment  at  the  proper  times  and  used  reasonable  effort 
to  obtain  delivery  of  such  materials  and  equipment  at  the 
time  and  in  the  order  required  to  carry  on  the  work  prop- 
erly; delays  of  carriers  by  land,  sea  or  air  or  delays  of 
subcontractors,  or  delays  in  the  completion  of  the  Facili- 
ties for  any  causes  beyond  the  control  of  the  Contractor 
including  any  of  those  enumerated  in  this  paragraph  which 
delay  the  starting  of  or  orderly  prosecution  of  the  Vessel 
construction  work;  or  delays  due  to  any  failure  on  the 
part  of  the  Commission  to  perform  its  obligations  here- 
under, including,  but  not  limited  to,  failure  to  act  within 
a  reasonable  time  on  subcontracts  or  plans  and  specifica- 
tions prepared  by  the  Contractor  and  submitted  for  Com- 
mission's approval  or  failure  to  furnish  the  working  plans 
for  the  Vessels  referred  to  in  Article  12  hereof  as  re- 
quired by  the  Contractor,  or  failure  to  cause  the  material 
listed  in  "Exhibit  A"  and  any  amendments  thereof  to  be 
delivered  at  the  site  of  the  Facilities  on  the  dates  shown 
in  said  "Exhibit  A"  or  amendments  thereof;  or  delays 
due  to  changes  ordered  by  the  Commission  in  any  plans 
or  specifications  including  any  delay  resulting  from  changes 
in  the  Facilities  referred  to  in  the  Facilities  Contract 
made  necessary  by  such  changes. 

Written  notice  of  any  delay  caused  by  "force  majeure" 
and  the  anticipated  result  thereof  shall,  when  knowledge 
thereof  has  come  to  the  Contractor,  be  given  promptly  by 
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the  Contractor  to  the  Commission.  Within  twenty  (20) 
days  after  such  cause  of  delay  has  ceased  to  exist,  the 
Contractor  shall  file  with  the  Commission  a  statement 
of  the  actual  delay  resulting  from  such  cause.  Provided 
such  notices  shall  have  been  given  the  time  for  delivery 
of  the  Vessel  or  Vessels,  or  any  following  Vessel  or 
Vessels  affected  by  such  "force  majeure,"  shall  be  ex- 
tended for  such  time  as  the  Contractor  shall  have  been 
actually  delayed  in  the  completion  of  such  Vessel  or  Ves- 
sels by  reason  of  such  "force  majeure."  In  the  event 
that  the  parties  are  unable  to  agree  that  the  cause  of 
delay  is  "force  majeure"  or  as  to  the  extent  of  the  result- 
ing delay,  the  matter  shall  be  referred  to  arbitration  as 
hereinafter  provided.  The  duty  of  submitting  and  going 
forward  with  the  evidence  before  the  Arbitrators  shall  be 
on  the  Contractor. 

ARTICLE  7. 

The  Commission  will  pay  or  cause  to  be  paid  to  the 
Contractor  the  entire  cost  to  the  Contractor  of  performing 
this  contract  plus  a  fee  for  which  provision  is  hereafter 
made;  Provided,  That  in  no  event  shall  the  amount  pay- 
able under  this  contract  (including  payments  to  be  made 
by  the  Commission  under  the  succeeding  Articles  hereof) 
exceed  $30,000,000,  unless  the  Commission  shall  determine 
that  the  cost  of  performing  this  contract  plus  the  fees 
to  be  paid  to  the  Contractor  hereunder  will  be  in  excess 
of  such  amount  and  agree  by  notice  in  writing  to  the  Con- 
tractor to  pay  such  increased  cost  plus  all  fees  as  calcu- 
lated upon  the  basis  herein  set  forth ;  and  provided  further, 
that  the  Contractor  shall  not  be  deemed  to  have  guaran- 
teed that  this  contract  can  be  performed  and  any  fees  paid 
for  said  amount  and  shall  in  no  event  be  obligated  to 
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continue  its  performance  of  this  contract  beyond  a  point 
at  which  its  obhgations  under  any  leases  of  the  premises 
on  which  the  FaciHties  provided  for  in  the  Facihties  Con- 
tract shall  be  constructed  and  under  any  contracts  for 
services,  labor,  material  and  supplies  required  for  the 
performance  of  this  contract  plus  fees  payable  to  the 
Contractor  earned  or  accrued  under  the  provisions  of  this 
contract  shall  equal  the  unexpended  portion  of  the  amount 
payable  by  the  Commission  hereunder. 

A.  Such  cost  shall  be  determined  in  accordance  with 
the  rules  and  regulations  for  determining  costs  issued  by 
the  Commission  and  entitled  "Regulations  Prescribing  the 
Method  of  Determining  Profit,  Adopted  May  4,  1939," 
as  amended,  in  so  far  as  applicable,  and  (in  so  far  as 
the  same  are  not  applicable)  in  accordance  with  sound 
accounting  practice.  There  shall  be  included  (but  with- 
out limitation),  in  determining  such  cost,  the  following 
items : 

1.  The  actual  net  cost  to  the  Contractor  (after  deduct- 
ing all  discounts,  refunds,  allowances,  and  price  adjust- 
ments which  have  accrued  to  the  benefit  of  the  Contractor) 
of  all  materials,  equipment,  and  machinery  purchased  by 
the  Contractor  for  the  construction  of  the  Vessels  or 
for  the  maintenance  or  operation  of  the  Facilities  and  the 
premises  on  which  they  are  constructed  during  the  course 
of  the  construction  of  the  Vessels. 

2.  The  actual  cost  of  all  labor  properly  chargeable 
to  the  construction  and  protection  of  the  Vessels,  the 
processing  of  materials  for  the  construction  thereof,  and 
the  maintenance,  operation  and  protection  of  the  Facili- 
ties and  the  premises  on  which  they  are  constructed,  in- 
cluding piece  work  and  incentive  bonuses,  bonuses  to  shift 
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workers,  overtime  pay,   i)ay   for   lunch   periods   and   for 
vacations  if  actually  paid  by  the  Contractor. 

3.  The  salaries  and  wages  of  officers,  managers,  super- 
intendents, foremen,  engineers,  draftsmen,  supervisors, 
storekeepers,  clerks,  and  laborers  and  all  other  employees 
on  the  pay  roll  of  the  Contractor  who  are  engaged  in  the 
maintenance,  construction  or  protection  of  the  Vessels  or 
in  the  maintenance,  operation  and  protection  of  the  Facili- 
ties and  the  premises  on  which  they  are  constructed,  or 
in  clerical  or  administrative  work  in  connection  with  any 
of  such  activities. 

4.  The  actual  net  cost  to  the  Contractor  of  engineering 
services,  plans  and  specifications,  bills  of  material,  esti- 
mates, etc.,  purchased  by  the  Contractor  and  reasonable 
legal  and  accounting  fees  specifically  approved  by  the 
Commission,  and  charges  for  clerical  and  administrative 
services  rendered  by  others  (including  affiliates)  provided 
that  the  incurring  of  such  charges  and  the  rates  therefor 
shall  have  been  approved  by  the  Commission. 

5.  The  actual  cost  of  delivery  of  the  Vessels  and  of 
any  trials  or  tests  which  the  Contractor  may  be  required 
to  perform  prior  to  the  acceptance  of  the  Vessels. 

6.  Rental  and  other  payments  made  by  the  Contractor 
during  the  period  of  construction  of  the  Vessels,  pursuant 
to  the  provisions  of  any  lease  approved  by  the  Commission 
under  the  Facilities  Contract. 

7.  Reasonable  rentals  or  service  charges  for  equipment, 
including  such  equipment  owned  by  the  Contractor  for 
periods  required,  the  equipment  to  be  in  good  working 
order  before  rental  periods  begin.  The  rental  or  service 
charge  for  a  particular  piece  of  equipment  shall  not  exceed 
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the  replacement  value  (at  the  beginning  of  the  rental 
period)  of  such  equipment.  Whenever  the  aggregate 
rental  paid  for  any  item  of  equipment  equals  the  replace- 
ment value  (at  the  beginning  of  the  rental  period)  of 
such  item  of  equipment,  such  equipment  shall  become  the 
property  of  the  Commission. 

8.  The  actual  net  cost  of  fuel,  power,  water,  stationery, 
telephone,  telegraph,  reasonable  traveling  and  transporta- 
tion expense  of  employees,  freight,  express,  trucking,  un- 
loading and  handling  costs,  permits,  licenses,  royalties  for 
the  use  of  patents  when  authorized  by  the  Commission 
or  required  by  the  design  of  the  Vessel,  Federal  and  State 
Social  Security,  Unemployment  Compensation  and  other 
similar  taxes  and  charges,  excise  and  other  taxes  as 
defined  in  paragraph  748  of  said  Regulation,  premiums 
for  Workmen's  Compensation,  public  liability,  fire  and 
other  insurance  and  bonds  to  the  extent  herein  provided, 
and  the  actual  net  cost  of  reconstructing  or  replacing  any 
work  or  Facilities  destroyed  or  damaged  and  not  covered 
by  insurance. 

9.  Actual  interest  paid  or  accrued  for  payment  (not  in 
excess  of  rates  approved  by  the  Commission)  on  loans 
from  others,  including  affiliates,  stockholders,  or  the  parent 
corporation  of  the  Contractor  (subject  to  the  provisions 
of  Article  22  hereof),  incurred  solely  for  the  purpose  of 
performing  this  contract  and  for  the  period  of  the  con- 
struction of  the  Vessels  and  for  such  further  periods  as 
the  Commission  shall  approve. 

10.  The  actual  net  cost  of  supplies,  tools  and  equip- 
ment purchased  by  the  Contractor  and  used  in  the  con- 
struction of  the  Vessels  or   for  the  repair,  maintenance 
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and  operation  of  tools  and  equipment  during  the  course 
of  construction  of  the  Vessels  and  until  final  acceptance 
thereof. 

11.  General,  administrative  and  operating  expenses  of 
the  Contractor  incurred  in  the  performance  of  this  Con- 
tract, not  otherwise  provided  for  herein,  to  the  extent 
approved  by  the  Commission. 

12.  The  actual  net  cost  to  the  Contractor  of  carrying 
on  a  training  program  reasonable  in  extent  for  the  train- 
ing of  employees  for  the  shipbuilding  project,  including 
(but  not  limited  to)  salaries  of  instructors,  rental  of 
training  quarters,  if  required,  cost  of  supplies,  materials, 
equipment  and  wages  to  trainees. 

13.  State,  City,  and  County  taxes  assessed  against 
the  land  and  improvements  upon  which  the  Vessels  or  any 
part  or  parts  thereof  are  being  constructed  and  referable 
to  the  period  of  construction  and  paid  by  the  Contractor. 

14.  All  proper  cancellation  costs  and  charges  incurred 
by  the  Contractor  when  cancellations  or  terminations  are 
directed  and  approved  by  the  Commission. 

15.  The  Contractor  shall  be  reimbursed  for  all  costs  of 
remedying  defective  work  or  replacing  materials  as  re- 
quired of  it  by  the  provisions  of  Article  12  hereof,  or 
elsewhere  under  this  contract,  whether  the  material  or 
work  shall  have  been  furnished  or  suppHed  by  the  Com- 
mission or  the  Contractor. 

B.  Unless  otherwise  specifically  provided  herein,  in 
determining  cost  reimbursable  hereunder,  there  shall  be 
excluded  from  such  cost  (i)  the  exclusions  required  by 
the  Regulations  above  referred  to  including  without  limita- 
tion those  set  forth  in  paragraph  7.23  of  said  Regulations. 
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provided  that  any  expense  approved  by  the  Commission 
prior  to  the  time  it  is  incurred  shall  not  be  deemed  to  be 
excessive  or  unreasonable  in  the  absence  of  fraud  or  mis- 
representation of  the  Contractor  or  its  employees,  or  unless 
such  expenses  are  for  materials  or  equipment  which  are 
used  for  purposes  other  than  performing  work  under  this 
contract;  (ii)  depreciation  on  the  Facilities;  (iii)  salaries 
or  wages,  in  any  form,  knowingly  paid  in  violation  of 
Section  1  of  Public  No.  5  (77th  Congress)  approved 
February  6,  1941;  and  (iv)  disbursements  made  without 
prior  authorization  of  the  Commission  for  extension  or 
enlargement  of  the  Facilities  as  described  in  the  Facilities 
Contract. 

C.  All  excess  materials,  tools  and  equipment  and  other 
items  purchased  by  the  Contractor  and  for  which  it  has 
been  reimbursed,  including  scrap,  shall  remain  the  prop- 
erty of  the  Commission  and  shall  be  retained  and  delivered 
to  the  Commission  or  sold  for  the  Commission's  account 
in  such  manner  and  at  such  times  as  the  Commission  may 
direct  or  approve. 

ARTICLE  8. 

In  addition  to  reimbursing  the  Contractor  for  all  its 
costs  as  provided  in  Article  7  hereof,  the  Commission 
shall  pay  the  Contractor  for  its  services  a  base  fee  in  the 
sum  of  $110,000  for  each  Vessel  completed,  delivered  and 
accepted  in  accordance  with  the  provisions  of  this  contract. 
This  base  fee  shall  be  increased  or  decreased  as  determined 
in  the  following  subarticles,  A  and  B  to  wit : 

(A)  If  delivery  of  any  Vessel  is  delayed  beyond  the 
delivery  date  stipulated  therefor  in  Article  5  hereof,  then 
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the  base  fee  payable  to  the  Contractor  under  the  provi- 
sions hereof  with  respect  to  said  Vessel  shall  be  decreased 
to  cover  fixed,  agreed  and  liquidated  damages  (and  not  as 
a  penalty)  for  delay  in  delivery  of  each  such  Vessel  an 
amount  equal  to  $400  for  each  and  every  calendar  day 
of  such  delay;  provided  that  in  the  event  the  delivery  date 
for  any  such  Vessel  shall  be  extended  under  any  provision 
of  this  contract,  the  date  for  reckoning  such  liquidated 
damages  shall  be  correspondingly  extended.  The  exaction 
of  such  liquidated  damages  shall  not  affect  any  other 
rights  or  remedies  of  the  Commission  upon  default  by 
the  Contractor  under  any  other  provision  of  this  contract. 
If  any  Vessel  is  completed  and  ready  for  tender  of  delivery 
to  the  Commission  prior  to  the  delivery  date  stipulated 
therefor  in  Article  5  hereof,  or  prior  to  any  delivery  date 
that  may  exist  under  any  extension  of  time  pursuant  to 
any  provision  hereof,  then  the  base  fee  payable  to  the 
Contractor  under  the  provisions  hereof  with  respect  to  said 
Vessel  shall  be  increased  by  an  amount  equal  to  $400  for 
each  and  every  calendar  day  elapsing  between  the  date 
on  which  such  Vessel  is  actually  completed  and  ready  for 
such  tender  of  delivery  and  said  delivery  date. 

( B )  It  is  agreed  that  the  estimated  average  number  of 
man  hours  of  direct  and  indirect  labor  required  to  com- 
plete the  work  to  be  performed  hereunder  by  the  Contrac- 
tor on  each  of  the  Vessels  (hereinafter  called  the  ''Esti- 
mated Average  Vessel  Hours")  is  648.432,  (exclusive 
joiner  work)  subject  to  the  following  adjustments  for 
each  such  Vessel : 

( 1 )  For  authorized  changes  in  the  Plans  and 
Specifications  affecting  any  such  Vessel,  an  equitable 
adjustment  in  the  Estimated  Average  \"essel  Hours 
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for  such  Vessel  shall  be  made  pursuant  to  agreement 
between  the  parties  hereto. 

(2)  Within  ten  days  after  the  execution  hereof  the 
Contractor  has  filed  with  the  Commission  and  the 
Commission  has  accepted  as  the  basis  for  the  Esti- 
mated Average  Vessel  Hours  as  hereinafter  set  forth 
a  statement  of  the  extent  to  which  it  is  contemplated 
the  performance  hereof  will  be  through  outside  sub- 
contractors. If  any  change  shall  be  made  in  the 
amount  of  work  so  to  be  performed  by  subcontractors 
as  so  stated,  an  equitable  adjustment  shall,  pursuant 
to  agreement  between  the  parties  hereto,  be  made 
in  the  Estimated  Average  Vessel  Hours  for  each 
Vessel  affected  by  such  change. 

(3)  For  each  day  by  which  the  delivery  time  of 
any  Vessel  shall  be  extended  under  any  of  the  pro- 
visions of  this  contract,  the  Estimated  Average  Vessel 
Hours  for  such  Vessel  shall  be  increased  by  an  equit- 
able adjustment  pursuant  to  agreement  between  the 
parties  hereto. 

If  the  actual  average  number  of  man  hours  of  direct  and 
indirect  labor  expended  by  employees  of  the  Contractor 
in  the  completion  of  any  Vessel  (hereinafter  called  the 
''Actual  Average  Vessel  Hours")  shall  be  less  than  the 
Estimated  Average  Vessel  Hours  for  such  Vessel,  ad- 
justed as  aforesaid,  then  the  fee  payable  with  respect  to 
such  Vessel  shall  be  increased  by  an  amount  equal  to  50^ 
multiplied  by  the  difference  between  the  Actual  Average 
Vessel  Hours  and  the  Estimated  Average  Vessel  Hours 
for  such  Vessel,  adjusted  as  aforesaid;  but  if  the  Actual 
Average  Vessel  Hours   shall  be  greater   than   the   Esti- 
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mated  Average  Vessel  Hours  for  such  Vessel,  adjusted 
as  aforesaid,  then  the  fee  payable  with  respect  to  such 
Vessel  shall  be  decreased  by  an  amount  equal  to  33^ (J 
multiplied  by  the  difference  between  the  Actual  Average 
Vessel  Hours  and  the  Estimated  Average  Vessel  Hours 
for  such  Vessel,  as  so  adjusted. 

The  total  actual  number  of  man  hours  of  direct  and 
indirect  labor  expended  by  employees  of  the  Contractor  in 
the  completion  of  all  the  Vessels  constructed  hereunder 
shall  be  determined  upon  the  completion  of  the  construc- 
tion of  all  such  Vessels  and  such  total  actual  number  of 
man  hours  shall  be  divided  by  the  number  of  Vessels  so 
constructed  in  order  to  determine  the  Actual  Average 
Vessel  Hours  for  the  purposes  of  this  subarticle  (B). 

The  term  ''man  hours  of  direct  and  indirect  labor"  as 
used  herein  shall  mean  the  actual  hours  worked  by  all 
employees  of  the  Contractor  except  the  Contractor's  cor- 
])orate  officers,  its  auditor,  general  manager,  general 
superintendent,  superintendents  and  general  foreman,  pro- 
vided, that  with  respect  to  employees  compensated  upon  a 
weekly  or  other  salary  basis  other  than  those  above  ex- 
cluded the  number  of  hours  deemed  to  be  "actual  hours 
worked"  shall  be  at  the  rate  of  forty-eight  hours  for  each 
week  so  compensated. 

The  Commission  may  substitute  for  the  above  set  forth 
method  of  determining  adjustments  under  this  subarticle 
(B)  any  other  method  satisfactory  to  the  Contractor 
should  it  at  any  time,  in  the  judgment  of  the  Commission, 
appear  that  the  results  of  the  methods  prescribed  in  this 
subarticle  (B)  do  not  reflect  equitably  the  amount  to  be 
added  to  or  deducted  from  the  base  fee  by  reason  of 
increased  or  decreased  man  hours. 
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The  net  adjusted  fee  as  calculated  under  the  provisions 
of  this  Article  shall  be  subject  to  deductions  on  account 
of  expenditures  made  by  the  Contractor  which  shall  not 
be  reimbursable  to  the  Contractor  as  provided  in  Article  7 
hereof,  which  have  been  reimbursed  to  the  Contractor  and 
which  it  has  retained,  but  it  is  specifically  covenanted  and 
agreed  that  in  no  event  shall  the  net  fee  to  be  paid  to  the 
Contractor  for  each  Vessel  be  less  than  $60,000,  or  more 
than  $140,000,  after  the  application  of  all  adjustments, 
additions,  deductions,  penalties,  damages,  credits  and, 
liabilities  of  whatever  kind,  it  being  further  covenanted 
and  agreed  that  in  addition  to  the  net  fee  per  Vessel  as 
herein  determined  the  Commission  shall  pay  the  Contractor 
the  full  cost  of  its  performance  of  this  contract,  with  no 
exclusions  or  deductions  from  such  cost  other  than  those 
provided  for  under  the  provisions  of  paragraph  B  of 
Article  7  hereof. 

ARTICLE  9. 

(a)  The  Contractor  agrees  to  keep  records  and  books 
of  account  on  a  recognized  cost  accounting  basis  satis- 
factory to  the  Commission  and  in  conformance  with  a 
condensed  chart  of  accounts  which  the  Commission  will 
furnish,  showing  the  actual  cost  to  it  of  all  items  of  labor, 
materials,  equipment,  supplies,  services  and  other  ex- 
penditures of  whatever  nature  for  which  reimbursement 
is  authorized  under  the  provisions  of  this  contract.  State- 
ments and  returns  relative  to  expenditures  shall  be  made 
as  and  when  directed  by  the  Commission. 

(b)  The  Commission  and  its  authorized  representatives 
shall  at  all  times  be  afforded  proper  facilities  for  inspection 
of   the  work  and   shall   at   all   times   have   access   to   the 
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premises,  work  and  materials,  to  all  books,  records,  cor- 
respondence, instruction,  plans,  drawings,  receipts,  vouch- 
ers and  memoranda  of  every  description  of  the  Contractor 
pertaining  to  said  work  and  all  such  books,  records  and 
other  papers  shall  be  the  property  of  the  Commission  and 
shall  be  surrendered  by  the  Contractor  upon  the  comple- 
tion of  this  contract  and  upon  delivery  to  the  Contractor 
of  a  release  by  the  Commission,  but  the  Contractor  shall 
have  the  right  to  make  and  may  retain  copies  thereof. 
Upon  the  completion  of  this  contract  the  Commission  will 
give  the  Contractor  duly  authenticated  copies  of  such 
books,  records  and  other  papers  herein  mentioned,  or  in 
lieu  thereof,  will  at  all  times  thereafter  afford  the  Con- 
tractor proper  facilities  for  inspection  of  the  same. 

(c)  Any  duly  authorized  representative  of  the  Contrac- 
tor shall  be  accorded  the  privilege  of  examining  and  mak- 
ing copies  of  the  books,  records  and  papers  furnished  by 
him  to  the  Commission.  All  information  obtained  by 
the  Commission  from  the  Contractor's  accounts  and  rec- 
ords shall  be  treated  as  confidential. 

ARTICLE  10. 
The  Commission  will  make  semi-monthly  payments  as 
soon  as  practicable  after  receipt  of  certified  public  voucher 
covering  costs  reimbursable  to  the  Contractor  under  this 
contract,  which  have  been  paid  by  the  Contractor  prior 
to  the  submission  of  such  voucher,  and  evidence  satisfac- 
tory to  the  Commission  of  the  payment  by  the  Contractor 
of  such  costs,  provided  that  payments  shall  be  made  more 
frequently  and  at  any  time  upon  submission  by  the  Con- 
tractor of  certified  public  voucher  (not  made  the  basis 
of  prior  payment),  with  evidence  of  payment,  in  an  amount 
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in  excess  of  $100,000.  Any  such  voucher  or  part  thereof 
supported  by  the  required  evidence  shall  be  paid  in  any 
event  within  10  calendar  days  after  receipt  thereof  by  the 
Commission  in  Washington,  D.  C. 

ARTICLE  11. 
Within  15  days  after  the  launching  of  each  Vessel  and 
receipt  of  public  voucher  the  Commission  will  pay  to  the 
Contractor  the  sum  of  $30,000  on  account  of  the  fee 
payable  in  respect  to  such  Vessel  provided  for  in  Article  8 
hereof.  Within  15  days  after  the  delivery  of  each  Vessel 
and  receipt  of  public  voucher  the  Commission  will  make 
to  the  Contractor  a  further  payment  in  the  amount  of 
$30,000  on  account  of  such  fee.  Upon  full  accounting, 
which  shall  be  made  in  any  event  within  six  months  after 
the  delivery  of  the  last  Vessel,  the  Commission  shall  pay 
to  the  Contractor  all  balances  due  it  under  this  contract. 

ARTICLE  12. 

(a)  All  material  and  workmanship  furnished  by  the 
Contractor,  unless  otherwise  provided  in  the  Specifica- 
tions, shall  be  subject  to  inspection  by  inspectors  of  the 
Commission  at  any  and  all  proper  times  during  manufac- 
ture or  construction  at  any  and  all  places  where  such 
manufacture  or  construction  shall  be  carried  on. 

(b)  The  Contractor  shall  at  the  expense  of  the  Commis- 
sion furnish  promptly  all  reasonable  facilities  and  mate- 
rials, necessary  for  the  Commission's  representatives  (in- 
cluding inspectors  and  auditors),  including  suitably  fur- 
nished offices  with  light,  heat,  telephone,  desks,  drawing 
tables,  and  filing  cabinets. 
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(c)  The  Commission  will  employ  an  architect  to  pre- 
pare a  full  set  of  See  Bee  tracings  of  working  plans  and 
bills  of  material  required  for  the  construction  of  the 
Vessels  and  the  Commission  will  furnish  the  same  to 
the  Contractor  in  accordance  with  a  schedule  of  dates 
which  will  be  agreed  upon  by  the  Contractor  and  the 
Commission  within  two  weeks  after  the  signing  hereof.  If 
any  changes  are  made  in  such  plans  during  the  course  of 
construction  of  the  Vessels,  the  Contractor  shall  promptly 
furnish  the  Commission  with  new  tracings  showing  such 
changes. 

(d)  Any  working  plans  not  supplied  by  the  Commission 
shall,  as  they  are  prepared  durng  the  progress  of  the 
work,  be  submitted  (in  such  numbers  as  may  be  required) 
to  the  Commission's  representative  at  the  plant,  and 
action  thereon  by  the  Commission  shall  be  taken  as 
promptly  as  possible  and  in  any  event  within  seven  days 
after  submission  of  any  such  plan. 

(e)  The  Commission  shall  promptly  pass  all  work  and 
material  conforming  to  the  requirements  of  this  contract, 
and  shall  promptly  reject  all  work  and  material  not  con- 
forming to  the  requirements  of  this  contract.  The  Con- 
tractor, at  the  expense  of  the  Commission,  shall  promptly 
correct  workmanship  which  does  not  comply  with  the 
requirements  of  this  contract  by  making  the  same  comply 
therewith  and  shall  promptly  replace  any  material  or 
equipment  which  does  not  conform  to  such  requirements. 
The  Contractor,  at  the  expense  of  the  Commission,  shall 
promptly  take  all  action  necessary  for  the  collection  or 
enforcement  of  any  claim  it  or  the  Commission  may  have 
against  any  subcontractor  or  material  man  for  defective 
workmanship  or  equipment  furnished  by  the  Contractor, 
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or  if  required  by  the  Commission  will  assign  such  claim  to 
the  Commission  and  authorize  the  Commission  to  bring 
an  action  thereon  at  its  own  expense  and  in  its  own  name 
or  that  of  the  Contractor. 

(f )  All  inspection  and  tests  by  the  Commission  shall  be 
performed  in  such  manner  as  not  to  unnecessarily  delay 
the  work. 

ARTICLE  13. 

(a)  Title  to  all  Vessels  and  to  all  materials,  equipment, 
supplies  and  all  other  property  assembled  at  the  site  of  the 
Facilities  or  elsewhere  for  the  purpose  of  being  used  for 
the  construction  of  the  Vessels  as  well  as  title  to  any 
material,  machinery,  or  equipment  ordered  for  use  in 
connection  with  the  performance  of  work  under  this  con- 
tract to  the  extent  the  Commission  or  the  Contractor 
makes  payment  therefor,  even  though  delivery  thereof 
has  not  been  made,  shall  vest  in  the  Commission.  These 
provisions  as  to  title  shall  not  operate  to  relieve  the  Con- 
tractor of  any  of  its  obligations  under  this  contract. 

(b)  When  any  payment  is  to  be  made  hereunder,  the 
Commission,  as  a  condition  precedent  to  making  such 
payment,  may,  in  its  descretion,  require  that  affidavits 
satisfactory  to  it  be  furnished  by  the  Contractor  showing 
what,  if  any,  liens  or  rights  in  rem  of  any  kind  against 
the  Vessels  or  the  materials  or  equipment  on  hand  for 
use  in  the  construction  thereof  have  been  or  can  be 
acquired  for  or  on  account  of  any  work  done,  or  any 
materials  or  equipment  already  incorporated  as  a  part  of 
the  Vessels,  or  on  hand  for  that  purpose;  but  it  is  hereby 
further  stipulated,  covenanted  and  agreed  by  the  Con- 
tractor, for  itself  and  on  its  own  account  and  for  and 
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on  account  of  all  persons,  firms,  associations,  or  corjjora- 
tions  furnishing  labor  or  material  for  the  Vessels,  and 
this  contract  is  upon  the  express  condition,  that  no  liens 
or  rights  in  rem  of  any  kind  shall  lie  or  attach  upon  or 
against  the  Vessels,  or  materials  or  equipment  therefor, 
or  any  part  thereof,  or  of  either,  for  or  on  account  of  any 
work  done  upon  or  about  such  Vessels,  or  of  any  mate- 
rials or  equipment  furnished  therefor  or  in  connection 
therewith,  or  for  or  on  account  of  any  other  cause  or 
thing,  or  of  any  claims  or  demands  of  any  kind,  except  the 
claims  of  the  Commission :  Provided,  however,  that  in  case 
by  reason  of  the  laws  of  any  State,  the  Contractor  shall  be 
unable  to  comply  with  such  express  condition,  the  Com- 
mission may  waive  such  condition  or  take  such  other  action 
as  it  may  deem  proper  under  the  circumstances. 

ARTICLE  14. 

(a)  No  patented  or  patent-pending  article  or  device 
which  involves  the  payment  of  any  license  fee  or  royalty 
in  addition  to  the  purchase  price  of  such  article  shall  be 
purchased  or  supplied  by  the  Contractor  in  connection  with 
the  work  under  this  contract  without  the  prior  approval 
of  the  Commission. 

(b)  The  Commission  will  pay  directly  all  royalties, 
license  fees  or  engineering  fees  for  the  introduction,  con- 
struction, use  or  operation  in  any  of  the  Vessels  of  all 
patented  features,  devices,  apparatus,  machinery  or  equip- 
ment which  may  be  furnished  by  the  Commission  under 
the  provisions  of  Article  4  hereof.  The  Contractor  shall 
pay  all  other  royalties,  license  fees,  or  engineering  fees 
for  the  introduction  or  use  of  patented  features  in  the 
Vessels  whether  in  connection  with  the  method  of  their 
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design,  materials,  or  their  construction  or  their  use  and 
operation,  and  for  the  introduction  and  use  of  all  devices, 
apparatus,  methods  and  processes  employed  in  connection 
with  the  equipment  and  fitting  of  each  Vessel,  if  such 
fees  are  not  paid  by  the  Commission,  but  any  payment  so 
made  by  the  Contractor  shall  be  reimbursed  to  the  Con- 
tractor by  the  Commission. 

ARTICLE  15. 

Each  Vessel  shall  be  built  under  survey  of  the  American 
Bureau  of  Shipping  and  the  Contractor  shall  allow  duly 
authorized  representatives  of  said  Bureau  access  to  the 
Facilities  and  to  the  work  of  subcontractors  and  to  the 
Vessels  at  any  and  all  proper  times  during  the  perform- 
ance of  this  contract.  The  Commission  will  pay  all  fees 
charged  by  said  Bureau. 

ARTICLE  16. 

In  the  performance  of  the  work  covered  by  this  contract 
the  Contractor,  subcontractors,  material  men,  or  suppliers 
shall  use  only  such  unmanufactured  articles,  materials, 
and  supplies,  as  have  been  mined  or  produced  in  the  United 
States,  and  only  such  manufactured  articles,  materials, 
and  supplies  as  have  been  manufactured  in  the  United 
States  substantially  all  from  articles,  materials,  or  supplies 
mined,  produced  or  manufactured,  as  the  case  may  be,  in 
the  United  States;  the  foregoing  provision  shall  not  apply 
to  such  articles,  materials,  or  supplies  of  the  class  or  kind 
to  be  used  or  such  articles,  materials,  or  supplies  from 
which  they  are  manufactured  as  are  not  mined,  produced, 
or  manufactured,  as  the  case  may  be,  in  the  United  States 
in  sufficient  and  reasonably  available  commercial  quanti- 
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tics  and  of  a  satisfactory  quality,  or  to  such  articles,  mate- 
rials, or  supplies  as  may  be  excepted  by  the  head  of  the 
Department  under  the  proviso  of  Title  III,  Section  3,  of 
the  Act  of  Congress  approved  March  3,  1933  (41  U.  S. 
C.  10). 

ARTICLE  17. 
Wherever  practicable,  the  Contractor  shall  obtain  from 
responsible  firms  or  individuals  competent  to  furnish  the 
materials  or  equipment,  or  to  undertake  the  work  involved 
or  any  part  thereof,  competitive  bids  for  all  materials, 
equipment,  or  services  required,  and  shall  award  orders 
therefor  to  the  lowest  satisfactory  bidders;  provided  that 
as  a  condition  precedent  to  the  award  of  any  order  here- 
under it  shall  obtain  the  approval  of  the  Commission  or 
its  duly  authorized  representative  and  upon  the  approval 
of  the  Commission  or  its  duly  authorized  representative 
the  Contractor  may  award  orders  upon  the  basis  of  market 
or  negotiated  prices.  There  shall  be  no  mingling  of  pur- 
chases covering  materials  or  services  required  under  this 
contract  and  those  required  by  the  Contractor  for  other 
work.  The  Contractor  shall  not  make  any  subcontract  for 
part  of  the  work  to  be  performed  hereunder  or  place 
any  order  for  materials  or  services  calling  for  a  pay- 
ment without  the  prior  approval  of  the  Commission,  but 
the  Commission  may  prescribe  conditions  and  limitations 
subject  to  which  orders  may  be  placed  without  prior 
approval.  The  Contractor  may  purchase  any  services  or 
materials  required  for  its  performance  of  this  contract 
from  any  company  or  companies  associated  with  or  affili- 
ated with  the  Contractor,  it  being  understood  that  the 
Contractor  shall  be  entitled  to  pay  to  such  companies  and 
they  shall  be  entitled  to  receive  reasonable  market  prices 
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for  all  services  and  materials  so  furnished  by  them,  re- 
spectively, to  the  Contractor  with  the  prior  approval  of 
the  Commission. 

ARTICLE  18. 

(a)  As  a  condition  to  the  employment  by  the  Contractor 
of  any  person  to  perform  any  of  the  work  contemplated 
by  this  contract  and  who  will  be  paid  from  any  funds 
made  available  under  this  contract,  the  Contractor  shall, 
if  the  Commission  so  directs,  require  such  person  to  execute 
and  to  file  an  affidavit  in  such  form  as  to  satisfy  the  re- 
quirements of  said  Public  No.  5  (77th  Congress),  but  the 
execution  and  filing  of  such  affidavit  shall  be  without 
prejudice  to  the  right  of  the  Commission  to  require  such 
further  evidence  in  the  premises  as  it  may  deem  desirable. 

(b)  The  Commission  may  require  the  removal  or  dis- 
charge of  any  person  employed  in  or  about  the  Facilities 
if  it  is  determined  that  the  employment  of  such  person  is 
detrimental  to  the  performance  of  the  work  under  this 
contract. 

ARTICLE  19. 

(a)  The  Contractor  shall  not  employ  any  person  under- 
going sentence  of  imprisonment  at  hard  labor. 

(b)  The  Contractor  will  report  monthly,  and  will  cause 
all  subcontractors  to  report  in  like  manner,  within  5  days 
after  the  close  of  each  calendar  month,  on  forms  to  be 
furnished  by  the  United  States  Department  of  Labor,  the 
number  of  persons  on  their  respective  pay  rolls,  the  aggre- 
gate amount  of  such  pay  rolls,  the  man-hours  worked, 
and  the  total  expenditures  for  materials.  He  shall  furnish 
to  the  Department  of  Labor  the  names  and  addresses  of 
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all  subcontractors  on  the  work  at  the  earliest  date  prac- 
ticable: Provided,  however,  that  the  requirements  of  this 
paragraph  shall  be  applicable  only  for  work  at  the  site 
of  the  construction  project. 

(c)  The  Contractor  will  comply  with  the  provisions  of 
this  paragraph  which  are  substantially  the  regulations 
promulgated  pursuant  to  the  provisions  of  Public  Act 
No.  324,  73rd  Congress,  approved  June  13,  1934,  (48 
Stat.  948)  by  the  Secretary  of  the  Treasury  and  the  Secre- 
tary of  the  Interior : 

(i)   Said  Act  reads  as  follows: 

"To  effectuate  the  purpose  of  certain  statutes  con- 
cerning rates  of  pay  for  labor,  by  making  it  unlawful 
to  prevent  anyone  from  receiving  the  compensation 
contracted  for  thereunder,  and  for  other  purposes. 

"Be  it  enacted  by  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States  of  America  in  Con- 
gress assembled.  That  whoever  shall  induce  any 
person  employed  in  the  construction,  prosecution,  or 
completion  of  any  public  building,  public  work,  or 
building  or  work  financed  in  whole  or  in  part  by 
loans  or  grants  from  the  United  States,  or  in  the 
repair  thereof  to  give  up  any  part  of  the  compensa- 
tion to  which  he  is  entitled  under  his  contract  of 
employment,  by  force,  intimidation,  threat  of  pro- 
curing dismissal  from  such  employment,  or  by  any 
other  manner  whatsoever,  shall  be  fined  not  more 
than  $5, OCX)  or  imprisoned  not  more  than  five  years, 
or  both. 

"Sec.  2.  To  aid  in  the  enforcement  of  the  above 
section,  the  Secretary  of  the  Treasury  and  the  Secre- 
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tary  of  the  Interior  jointly  shall  make  reasonable 
regulations  for  contractors  or  subcontractors  on  any 
such  building  or  work,  including  a  provision  that  each 
contractor  and  subcontractor  shall  furnish  weekly  a 
sworn  affidavit  with  respect  to  the  wages  paid  each 
employee  during  the  preceding  week." 

(ii)  Each  contractor  and  subcontractor  engaged  in  the 
construction,  prosecution,  or  completion  of  any  building 
or  work  of  the  United  States  or  of  any  building  or  work 
financed  in  whole  or  in  part  by  loans,  or  grants  from  the 
United  States,  or  in  the  repair  thereof,  shall  furnish  each 
week  an  affidavit  with  respect  to  the  wages  paid  each 
employee  during  the  preceding  week.  Said  affidavit  shall 
be  in  the  following  form : 

State  of ) 

)   SS: 
County  of ) 

I, (name  of 

party  signing  affidavit) (title), 

do  hereby  certify  that  I  am  (the  Employee  of) 

(name  of  Contractor  or  subcontractor)  who  supervised 
the  payment  of  the  employees  of  said  Contractor  (sub- 
contractor) ;  that  the  attached  pay  roll  is  a  true  and  accu- 
rate report  of  the  full  weekly  wages  due  and  paid  to  each 
person  employed  by  the  said  contractor    (subcontractor) 

for  the  construction  of (project),  for 

the  weekly  pay  roll  period  from  the day  of 

,  19 ,  to  the 

day  of ,  19 ;  that  no  rebates 

or  deductions  from  any  wages  due  any  such  person  as  set 
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out  on  the  attached  pay  roll  have  been  directly  or  indirectly 
made;  and  that,  to  the  best  of  my  knowledge  and  belief, 
there  exists  no  agreement  or  understanding  with  any 
person  employed  on  the  project,  or  any  person  whatso- 
ever, pursuant  to  which  it  is  contemplated  that  I  or  any- 
one else  shall,  directly  or  indirectly,  by  force,  intimidation, 
threat,  or  otherwise,  induce  or  receive  any  deductions  or 
rebates  in  any  manner  whatsoever  from  any  sum  paid  or 
to  be  paid  to  any  person  at  any  time  for  labor  performed 
or  to  be  performed  under  the  contract  for  the  above- 
named  project. 


Sworn  to  before  me  this day  of , 

19 

(iii)  Said  affidavit  shall  be  executed  and  sworn  to  by  the 
officer  or  employee  of  the  contractor  or  subcontractor  who 
supervises  the  payment  of  its  employees. 

Said  affidavit  shall  be  delivered  within  7  days  after 
the  payment  of  the  pay  roll  to  which  it  is  attached,  to  the 
Government  representative  in  charge  at  the  site  of  the 
particular  project  in  respect  of  which  it  is  furnished, 
who  shall  forward  the  same  promptly  to  the  Federal 
Agency  having  control  of  such  project.  If  no  Govern- 
ment representative  is  in  charge  at  the  site,  such  affidavit 
shall  be  mailed  within  such  7-day  period  to  the  Federal 
agency  having  control  of  the  project. 

(iv)  At  the  time  uixm  which  the  first  affidavit  with 
respect  to  the  wages  paid  to  employees  is  required  to  be 
filed  by  a  contractor  or  subcontractor  pursuant  to  the 
requirements  of  these  regulations,  there  shall  also  be  filed 
in  the  manner  required  by  sub-paragraph   (iii)   hereof  a 
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statement  under  oath  by  the  contractor  or  subcontractor, 
setting  forth  the  name  of  its  officer  or  employee  who  super- 
vises the  payment  of  employees,  and  that  such  officer  or 
employee  is  in  a  position  to  have  full  knowledge  of  the 
facts  set  forth  in  the  form  of  affidavit  required  by  sub- 
paragraph (ii)  hereof.  A  similar  affidavit  shall  be  im- 
mediately filed  in  the  event  of  a  change  in  the  officer  or 
employee  who  supervises  the  payment  of  employees.  In 
the  event  that  the  contractor  or  subcontractor  is  a  corpora- 
tion, such  affidavit  shall  be  executed  by  its  president  or  vice 
president.  In  the  event  that  the  contractor  or  subcontrac- 
tor is  a  partnership,  such  affidavit  shall  be  executed  by  a 
member  of  the  firm. 

(d)  This  contract  is  subject  to  the  provisions  of  the 
Act  of  June  25,  1936  (Public  No.  814),  entitled  "An 
Act  to  provide  more  adequate  protection  to  workmen  and 
laborers  on  projects,  buildings,  constructions,  improve- 
ments, and  property  wherever  situated,  belonging  to  the 
United  States  of  America,  by  granting  to  the  several 
States  jurisdiction  and  authority  to  apply  their  State 
workmen's  compensation  laws  on  all  property  and  premises 
belonging  to  the  United  States  of  America." 

ARTICLE  20. 

Until  otherwise  provided  by  law,  provisions  of  law 
prohibiting  more  than  8  hours  of  labor  in  any  one  day  of 
persons  engaged  upon  work  covered  by  this  contract  shall, 
in  accordance  with  the  provisions  of  the  Act  approved 
October  10,  1940  (Public  No.  831,  76th  Cong.),  be  sus- 
pended. The  provisions  of  said  Act  approved  October  10, 
1940  are  applicable  to  this  contract. 
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ARTICLE  21. 

The  Contractor  warrants  that  he  has  not  employed  any 
])erson  to  soHcit  or  secure  this  contract  upon  any  agree- 
ment for  a  commission,  percentage,  brokerage,  or  con- 
tingent fee.  Breach  of  this  warranty  shall  give  the 
Commission  the  right  to  terminate  the  contract,  or,  in  its 
discretion,  to  deduct  from  the  contract  price  or  considera- 
tion the  amount  of  such  commission,  percentage,  broker- 
age, or  contingent  fees.  This  warranty  shall  not  apply 
to  commissions  payable  by  contractors  upon  contracts  of 
sales  secured  or  made  through  bona  fide  established  com- 
mercial or  selling  agencies  maintained  by  the  Contractor 
for  the  purpose  of  securing  business. 

ARTICLE  22. 

The  Contractor  covenants  that  it  will  have  and  main- 
tain at  all  times,  sufficient  working  funds  for  the  carrying 
out  of  its  obligations  hereunder,  and  will  make  prompt 
payment  for  all  labor,  materials,  services,  and  other 
charges  which  are  to  be  paid  under  this  contract,  provided 
that  the  Contractor  will  not  be  in  default  under  this  con- 
tract for  failure  to  make  such  payments  if  such  failure 
is  due  to  the  fact  that  the  Commission  has  not  paid  any 
properly  executed  voucher  payable  under  the  terms  of  this 
contract  within  10  days  of  its  delivery  to  the  Commission 
at  Washington,  D.  C.  Prior  to  the  making  of  any  pay- 
ment by  the  Commission  to  the  Contractor  hereunder  by 
way  of  reimbursement  or  otherwise  the  Contractor  shall 
furnish  to  the  Commission  adequate  evidence  that  the 
Contractor  has  commitments,  satisfactory  to  the  Commis- 
sion, of  cash  loans  available  to  it  throughout  the  period 
of  the  Contractor's  performance  in  a  total  amount  of  not 
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less  than  $1,600,000,  of  which  total  not  less  than  $800,000 
shall  be  non-interest  bearing  funds  supplied  by  stock- 
holders of  the  Contractor  in  such  form  as  to  be  fully  sub- 
ordinated to  all  obligations  of  the  Contractor  under  the 
provisions  of  this  contract  or  share  capital,  fully  paid 
in  cash. 

ARTICLE  23. 

The  following  shall  constitute  events  of  default  under 
this  contract : 

(a)  Failure  of  the  Contractor  in  any  respect  to  use 
due  diligence  in  proceeding  with  the  performance  of  the 
work  required  under  this  contract,  or  failure  to  perform 
any  of  the  covenants  on  its  part  to  be  performed  here- 
under, provided  that  the  Commission  in  either  instance 
shall  give  notice  to  the  Contractor  as  to  such  failure  and 
Contractor  shall  not  within  thirty  days  after  being  so  noti- 
fied cure  such  failure. 

(b)  The  filing  by  the  Contractor  of  a  petition  in  bank- 
ruptcy or  for  reorganization  under  the  Bankruptcy  Act 
or  the  entry  of  an  order  upon  petition  against  the  Con- 
tractor adjudicating  the  Contractor  a  bankrupt,  or  the 
appointment  of  a  receiver  or  receivers  of  the  Contractor 
or  any  property  belonging  to  the  Contractor  necessary  for 
the  performance  of  its  obligations  under  this  agreement. 

ARTICLE  24. 

(a)  Upon  the  occurrence  of  any  of  the  events  of  de- 
fault set  forth  in  Article  23  hereof  the  Commission  may 
terminate  this  contract  and  enter  upon  the  site  of  the 
Facilities  referred  to  in  the  Facilities  Contract  and  take 
possession  thereof  as  well  as  of  any  Vessels  either  com- 
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pleted  or  uncompleted  and  any  machinery,  materials,  fit- 
tings, equipment  and  supplies  theretofore  or  thereafter 
delivered  at  the  site  of  the  Facilities  to  be  incorporated 
in  the  construction  or  the  equipment  of  the  Vessels,  or 
to  be  used  in  connection  therewith,  together  with  all  plans, 
specifications,  calculations  and  other  records  required  for 
the  construction  or  equipment  of  the  Vessels.  The  ter- 
mination of  this  contract,  pursuant  to  the  provisions  of  this 
Article,  shall  terminate  the  Facilities  Contract  in  accord- 
ance with  the  terms  of  Article  23  thereof,  and  in  such 
event  the  rights  and  obligations  of  the  parties  under  the 
Facilities  Contract  shall  be  those  stipulated  in  said  Article 
23  in  case  of  the  occurrence  of  an  event  of  default  there- 
under. Subsequent  to  termination  under  this  Article  the 
Contractor  shall  not  have  any  right  to  use  or  occupy 
the  premises  on  which  the  Facilities  or  any  part  thereof 
shall  have  been  erected  or  constructed.  In  the  event  that 
such  premises  or  any  part  thereof  have  been  leased  by 
the  Contractor  from  third  parties,  the  Contractor  shall 
promptly  execute  an  assignment  of  the  lease  or  leases  to 
said  premises,  which  assignment  shall  be  satisfactory  in 
form  and  substance  to  the  Commission.  In  the  event  that 
said  premises  or  any  part  thereof  are  owned  by  the  Con- 
tractor, but  leased  to  the  Commission,  any  permit,  per- 
mission or  license  theretofore  granted  by  the  Commission 
to  the  Contractor  to  use  said  premises  during  the  term 
of  such  lease  shall  automatically  terminate  upon  termina- 
tion of  this  Contract  hereunder  pursuant,  and  the  Com- 
mission shall  have  the  right  to  use  and  occupy  the  premises 
as  lessee  of  the  Contractor  under  the  terms  of  any  lease 
which  it  mav  have  with  the  Contractor. 


120  United  States  of  America  vs. 

(Plaintiff's  Exhibit  No.  1) 

(b)  As  soon  as  is  practicable  after  termination  of  this 
contract  pursuant  to  the  provisions  of  this  Article  the 
Commission  will  make  an  audit  of  the  Contractor's  ac- 
counts and  pay  to  him  an  amount  equal  to  all  costs  not 
theretofore  paid  by  the  Commission  to  which  the  Contrac- 
tor may  then  be  entitled  under  the  provisions  of  Article  7 
hereof.  After  the  effective  date  of  termination  the  Con- 
tractor shall  receive  no  further  payments  on  account  of 
the  fee  provided  for  in  Article  8  hereof  and  all  rights 
of  the  Contractor  to  receive  any  such  payments  shall 
cease  and  determine  except  that  the  Contractor  shall  be 
entitled  to  such  payments  on  account  of  its  fee  as  shall 
have  accrued  by  reason  of  launchings  or  deliveries  of 
Vessels  launched  or  delivered  prior  to  such  effective  date 
of  termination. 

(c)  The  Commission  may  waive  the  right  to  terminate 
the  contract  and  take  possession  upon  default,  or  may 
exercise  such  right  and  subsequently  permit  the  Contrac- 
tor to  resume  the  performance  of  this  contract  without 
prejudice  to  the  Commission's  right  to  take  such  posses- 
sion at  a  later  time  for  the  same  or  any  subsequent  de- 
fault. 

ARTICLE  25. 

The  Commission  may  at  any  time  prior  to  the  comple- 
tion of  the  work  to  be  performed  cancel  this  contract  upon 
written  notice  to  the  Contractor.  Upon  the  effective  date 
of  such  cancellation  the  Contractor  shall  stop  all  work 
hereunder  except  as  otherwise  directed  by  the  Commission. 
In  the  event  of  cancellation  under  this  Article,  the  Con- 
tractor shall  be  paid  all  costs  reimbursable  under  Article  7 
hereof  which  have  been  incurred   prior   to   the   effective 
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date  of  cancellation  or  which  are  incurred  by  him  in  the 
performance  of  work  directed  to  be  done  by  the  Commis- 
sion in  completing  partially  completed  vessels  or  which 
he  may  be  required  to  pay  or  be  liable  for  the  payment  of 
by  reason  of  such  cancellation.  In  the  event  of  cancella- 
tion pursuant  to  this  Article  25  the  Commission  shall  pay 
to  the  Contractor  as  compensation  for  its  work  and 
services  under  this  contract  the  following  fees : 

(i)  With  respect  to  each  Vessel  completed  and  de- 
livered hereunder  up  to  and  including  12  Vessels, 
the  sum  of  $140,000  per  Vessel,  less  any  pay- 
ments which  have  been  made  on  account  of 
Contractor's  fee  respecting  any  such  Vessel. 

(ii)  With  respect  to  each  of  the  balance  of  the 
Vessels  completed  and  delivered  hereunder  the 
sum  of  $110,000  per  Vessel,  less  any  payments 
which  have  been  made  on  account  of  Contrac- 
tor's fee  respecting  any  such  Vessel. 

(iii)  With  respect  to  each  Vessel  partially  completed 
on  which  work  has  been  stopped  under  this 
Article,  a  fee  equal  to  the  percentage  of  work 
completed  on  such  Vessel  multiplied  by  $140,- 
000,  in  case  less  than  13  Vessels  have  been  com- 
pleted and  deHvered,  or  by  $110,000  if  more 
than  12  Vessels  have  been  completed  and  de- 
livered. In  determining  such  percentage  of 
completion  due  account  shall  be  taken  of  mate- 
rials on  hand  whether  partially  worked  or  not, 
and  allowance  shall  be  made  for  items  fur- 
nished by  the  Commission  and  delivered  to  the 
Contractor. 
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The  provisions  of  this  Article  in  respect  to  the  fee  pay- 
able on  cancellation  shall  not  apply  to  any  renewal  or 
extensions  of  this  Contract,  such  fee  to  be  determined  by 
negotiation  in  the  event  of  any  such  renewal  or  extension. 

ARTICLE  26. 

In  the  event  that  during  the  course  of  the  work  here- 
under the  Facilities  shall  be  destroyed  or  so  damaged  as 
to  prevent  work  on  the  Vessels  for  an  estimated  period 
of  90  days  or  more,  the  Commission  may  elect  to  ter- 
minate this  contract  or  have  the  Contractor  reconstruct 
or  repair  the  Facilities. 

If  the  Commission  shall  elect  to  have  the  Facilities  re- 
constructed or  repaired  by  the  Contractor  the  Contractor 
shall  be  paid  the  cost  of  the  reconstruction  or  repair  work. 
If  the  Commission  shall  elect  to  terminate  the  contract 
the  payments  to  be  made  to  the  Contractor  shall  be  deter- 
mined in  accordance  with  the  provisions  of  Article  25 
hereof. 

ARTICLE  27. 

No  member  of  or  delegate  to  Congress,  nor  Resident 
Commissioner,  shall  be  admitted  to  any  share  or  part  of 
this  contract  or  to  any  benefit  that  may  arise  therefrom, 
except  as  provided  in  Section  116  of  the  Act  approved 
March  4,  1909  (35  Stats.  1109).  No  member  of  or 
delegate  to  Congress,  nor  Resident  Commissioner,  shall  be 
.  employed  by  the  Contractor  either  with  or  without  com- 
pensation as  an  attorney,  agent,  officer,  or  director.  (Sec. 
805  (e).  Merchant  Marine  Act,  1936.) 
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ARTICLE  28. 

The  Contractor  may,  in  its  discretion,  and  shall,  if 
and  as  required  by  the  Commission,  secure  fideHty  and 
other  similar  bonds,  workmen's  comi)ensation,  pubhc  ha- 
bility,  and  automobile  liability  insurance  and  such  other 
insurance  as  may  be  required  by  the  laws  of  the  state  in 
which  the  Facilities  are  located.  The  Contractor  may  also 
obtain  other  insurance  against  liabilities  of  the  Contractor 
to  any  third  person  for  any  cause  whatsoever  except  lia- 
bilities adequately  covered  by  insurance  provided  by  the 
Commission  for  benefit  of  itself  and  the  Contractor.  The 
Contractor  shall  also  secure  such  other  insurance  as  the 
Commission  may  direct  or  approve. 

The  Contractor  shall  have  no  duty  to  insure  against 
risk  of  loss  of  or  damage  to  any  property  of  the  Commis- 
sion including,  without  limitation,  the  Facilities  and  Ves- 
sels or  any  part  thereof  unless  the  Commission  shall,  in 
writing,  direct  the  Contractor  to  insure  such  property, 
and  then  only  to  the  extent  and  in  the  manner  directed. 
The  Commission  hereby  releases  the  Contractor  from  any 
liability  on  account  of  loss  of  or  damage  to  any  property 
of  the  Commission  not  covered  by  insurance. 

All  insurance  required  pursuant  to  instruction  of  the 
Commission  shall  at  all  times  be  maintained  with  com- 
panies, underwriters,  or  underwriting  funds,  in  amounts 
and  under  forms  of  policies,  satisfactory  to  the  Com- 
mission. 

The  Contractor  shall  not  be  deemed  to  have  warranted 
the  validity  or  coverage  of  any  such  insurance.  Tn  the 
event  that  any  of  the  insurance  required  by  the  Commis- 
sion hereunder  by  reason  of  any  act,  omission,  or  neg- 
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ligence  of  the  Contractor  shall  not  be  kept  in  full  force 
and  effect,  the  Contractor  shall  pay  to  the  Commission  all 
losses  and  indemnify  the  Commission  against  all  claims 
and  demands  which  would  otherwise  have  been  covered 
by  such  insurance. 

ARTICLE  29. 
In  the  event  of  any  dispute  or  difference  of  opinion  be- 
tween the  parties  hereto  as  to  any  matter  or  thing  aris- 
ing out  of  or  relating  to  this  contract,  or  any  provision 
hereof,  which  cannot  be  settled  between  the  parties  them- 
selves (except  disputes  as  to  the  occurrence  of  an  event 
of  default  under  Article  23  hereof  which  disputes  shall  not 
be  the  subject  of  arbitration)  they  shall  submit  the  mat- 
ter in  dispute  to  arbitration  by  three  disinterested  arbi- 
trators, each  of  the  parties  hereto  to  choose  one  arbitrator 
and  the  two  so  chosen  to  choose  the  third  arbitrator.  The 
party  desiring  such  arbitration  shall  give  to  the  other 
party  written  notice  of  its  desire,  specifying  the  question 
or  questions  to  be  arbitrated  and  naming  the  arbitrator 
chosen  by  it. 

Within  a  reasonable  time  thereafter,  not  exceeding 
twenty  (20)  calendar  days,  the  other  party  shall  give  in 
like  manner  like  written  notice  specifying  any  additional 
questions  to  be  arbitrated  and  naming  the  arbitrator 
chosen  by  it. 

If  a  party  hereto  shall  fail  to  appoint  an  arbitrator 
within  twenty   (20)   calendar  days  after  the  other  party 


Pacific  Electric  Railway  Company,  etc.  125 

(Plaintiff's  Exhibit  No.  1) 

shall  have  so  given  such  written  notice  of  its  desire  to 
arbitrate,  the  party  having  appointed  the  arbitrator  may 
thereupon  request  the  American  Arbitration  Association 
to  appoint  the  arbitrator  for  the  party  in  default  and  such 
Association  shall  thereupon  appoint  such  arbitrator.  The 
two  arbitrators  thus  chosen  shall  then  select  the  third.  In 
the  event  that  the  two  arbitrators  chosen  by  or  for  the 
parties  hereto  fail,  within  ten  (10)  calendar  days,  to 
select  the  third  arbitrator,  the  third  arbitrator,  upon  writ- 
ten request  of  either  party  hereto,  shall  be  appointed  by 
the  American  Arbitration  Association.  Should  said  Amer- 
ican Arbitration  Association  cease  to  exist  or  fail  or 
refuse  for  a  period  of  twenty  (20)  days  to  appoint  an 
arbitrator  after  having  been  requested  to  do  so  by  either 
party  hereto,  in  the  manner  herein  provided,  then  such 
party  may  request  any  judge  of  any  United  States  Cir- 
cuit Court  of  Appeals  to  appoint  such  arbitrator,  which 
judge  shall  thereupon  be  fully  authorized  to  make  such 
appointment.  The  decision  of  any  two  of  the  three  arbi- 
trators thus  chosen  when  reduced  to  writing  and  signed 
by  them  shall  be  final,  conclusive  and  binding  upon  both 
parties  hereto. 

The  arbitrators  so  appointed  shall  determine  which 
party  shall  assume  the  expenses  of  such  arbitration  or  the 
proportion  of  such  expenses  which  each  party  shall  bear: 
and  the  arbitration  expenses  so  allocated  shall  be  paid 
direct  by  the  party  or  parties  by  which  the  same  are 
directed  to  be  paid. 
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In  Witness  Whereof,  the  parties  hereto  have  executed 
five  original  counterparts  of  this  agreement  as  of  the  day 
and  year  first  above  written  with  the  intent  that  each 
of  them  shall  have  full  force  and  effect  independently  of 
the  others;  but  full  performance  of  one  shall  be  deemed 
full  performance  of  all. 

UNITED   STATES   MARITIME   COMMISSION 
(Seal)  By:    E.  S.  LAND 

Chairman 

Attest : 

W.  C.  PEET,  JR. 
Secretary 

CALIFORNIA   SHIPBUILDING  CORPORATION 
(Seal)  By:    JOSEPH  HAAG,  JR. 

Vice  President 

Attest : 

CHAS.  F.  STRENZ 
Assistant  Secretary 

Approved  as  to  Form : 

WADE  H.  SKINNER 

Assistant  General  Counsel 
U.  S.  Maritime  Commission 

WSB 

J.  E.  Schmeltzer 

R.  E.  Anderson 
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June  30,  1942 
California  Shipbuilding  Corporation 
P.  O.  Box  966 
Wilmington,  California 

Subject:    Change  of  contract  number  from 
MCc-ESP-10  to  MCc-7785 
Gentlemen : 

The  Commission  has  determined  to  defray  the  cost  of 
construction  of  the  31  vessels  (Contractor's  Hulls  Nos. 
1,  2,  3,  4,  5,  6,  7,  8.  10,  13,  17,  18,  19,  20,  21,  22.  23,  27, 
31,  32,  2>Z.  34,  35,  36,  2>7,  41,  45,  46,  47,  48  &  49  and 
Commission's  Hulls  No.  64  to  94,  inclusive)  covered  by 
your  contract  with  the  Commission,  dated  March  14,  1941, 
as  amended  (No.  MCc-ESP-10),  from  funds  made  avail- 
able under  the  provisions  of  Public  Law  No.  247  instead 
of  Public  Law  No.  5,  as  indicated  in  said  contract. 

You  are  requested,  in  submitting  future  vouchers  for 
payment  under  said  contract,  or  whenever  necessary  to 
make  reference  to  the  contract  number  of  said  contract, 
to  use  the  contract  number  "MCc-7785"  instead  of 
"MCc-ESP-10."  The  contract  number  of  said  contract  is 
hereby  changed  from  "MCc-ESP-10"  to  "MCc-7785." 

A  copy  of  this  communication  should  be  attached  to 
Counterparts  II  and  IV  of  the  executed  contract  which 
were  forwarded  to  you  for  your  files.  Mimeographed 
copies  of  this  communication  will  be  furnished  to  you  at  a 
later  date  to  be  attached  to  your  conformed  copies  of  said 
contract. 

Very  truly  yours, 

(Sgd.)     E.  S.  LAND 
E.  S.  Land 
Chairman 
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Addendum  No.  1 
Contract   MCc-ESP-10 

This  Agreement,  made  and  entered  into  as  of  the  19th 
day  of  March,  1941,  between  the  United  States  Maritime 
Commission  (herein  called  the  "Commission")  and  Cali- 
fornia Shipbuilding  Corporation,  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  Delaware 
(herein  called  the  "Contractor"), 

Whereas : 

1.  Under  date  of  March  14,  1941,  the  Commission 
and  the  Contractor  entered  into  a  contract  (herein  called 
the  "Ship  Construction  Contract")  for  the  construction  of 
certain  vessels  therein  described;  and 

2.  The  Commission  will  enter  into  a  contract  with 
Gibbs  &  Cox,  Inc.,  naval  architects,  providing,  among 
other  things,  for  the  performance  of  certain  engineering 
work  and  the  preparation  of  specifications  and  requisitions 
and  the  purchase  of  material,  machinery  and  equipment 
for  the  vessels  to  be  constructed  under  the  Ship  Con- 
struction Contract,  which  services  shall  include  the 
preparation  of  See  Bee  tracings  of  working  plans  and 
bills  of  material  referred  to  in  paragraph  (c)  of  Article 
12  of  the  Ship  Construction  Contract. 

Now,  Therefore,  the  parties  hereto  agree  to  amend  Ar- 
ticle 12  of  the  Ship  Construction  Contract  so  as  to  add 
thereto  a  paragraph  lettered  (g),  which  paragraph  shall 
read  as  follows : 

"(g)  The  Contractor  may  employ  the  architect 
referred  to  in  paragraph  (c)  hereof  in  connection 
with  the  construction  of  the  Vessels  to  perform  ser- 
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vices  in  addition  to  tliosc  referred  to  in  said  para- 
graph (c),  and  the  Commission,  if  it  authorizes  or 
approves  such  employment  of  the  architect,  shall  pay 
to  said  architect  all  the  cost  of  such  additional  ser- 
vices as  provided  in  the  contract  between  the  Com- 
mission and  said  architect." 

In  Witness  Whereof  the  parties  hereto  have  executed 
this  agreement  as  of  the  day  and  year  first  above  written. 

UNITED   STATES   MARITIME  COMMISSION 

(Seal)  By:    E.  S.  LAND 

Chairman 

Attest : 

W.  C.  PEET,  JR. 
Secretary 

CALIFORNIA   SHIPBUILDING   CORPORATION 
(Seal)  By:    JOSEPH  HA  AG,  JR. 

Vice  President 

Attest : 

CHAS.  F.  STRENZ 
Assistant  Secretary 

Approved  as  to  Form : 

WADE  H.  SKINNER 

Assistant  General  Counsel 
U.  S.  Maritime  Commission 

WSB 

Case  No.  4256  WM  Civ.  Pacific  Electric  vs.  U.  S. 
Pltf.  Exhibit  L  Date  10/30/46.  No.  1  in  Evidence. 
Clerk,  U.  S.  District  Court,  Sou.  Dist.  of  Calif.  Louis 
J.  Somers,  Deputy  Clerk. 
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[Endorsed] :     Filed  Jan.  23,  1948.    Edmund  L.  Smith, 
Clerk.  [23] 


[Endorsed]:  No.  11843.  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  United  States  of 
America,  Appellant,  vs.  Pacific  Electric  Railway  Com- 
pany, a  corporation.  Appellee.  Pacific  Electric  Railway 
Company,  a  corporation,  Appellant,  vs.  United  States  of 
America,  Appellee.  Transcript  of  Record.  Upon  Appeals 
From  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Division. 

Filed  January  28,  1948. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  C  C.  A.   11843 

UNITED  STATES  OF  AMERICA, 

Appellant  and  Cross-Appellee, 


PACIFIC  ELECTRIC  RAILWAY  COMPANY,  a  cor- 
poration, 

Appellee  and  Cross-Appellant. 

STATEMENT  OF  POINTS  ON  WHICH  THE 
UNITED  STATES  INTENDS  TO  RELY  AS 
APPELLANT 

Rule  75(d) 

The  points  on  which  the  United  States  intends  to  rely 
as  appellant  are  as  follows: 

1.  The  District  Court  erred  in  holding  that  the  ship- 
ments covered  by  Government  Bills  of  Lading  Nos.  MC- 
88579,  MC-28270,  and  MC-34759  were  not  the  property 
of  the  United  States  at  the  time  of  shipment. 

2.  The  District  Court  erred  in  holding  that  plaintiff  is 
entitled  to  full  commercial  rates  on  the  shipments  covered 
by  said  Government  Bills  of  Lading. 

3.  The  District  Court  erred  in  not  holding  that  the 
shipments  covered  by  said  Government  Bills  of  Lading  at 
all  times  while  undergoing  transportation  thereunder  were 
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"Property  of  the  United  States"  according  to  the  meaning 
of  that  phrase,  Section  321(a)  of  the  Transportation  Act 
of  September  18th,  1940,  and  in  not  holding  that  the 
shipments  were  therefore  entitled  to  move  at  land-grant 
freight  rates. 

4.     The  District  Court  erred  in  awarding  judgment  for 
plaintiff. 

Respectfully  submitted, 

H.  G.  MORISON 

Acting  Asst.  Attorney  General 

JAMES  M.  CARTER 

United  States  Attorney 

CLYDE  C.  DOWNING 
ARLINE  MARTIN 

Assistant  U.  S.  Attorneys 
By  Arline  Martin 
Attorneys  for  Appellant  and  Cross-Appeelle 

[Affidavit  of  Service  by  Mail.] 

[Endorsed]:     Filed   Feb.   5,    1948.      Paul   P.   O'Brien, 
Qerk. 
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STATEMENT  OF  POINTS  ON  WHICH  PACIFIC 
ELECTRIC  RAILWAY  COMPANY  INTENDS 
TO  RELY  AS  APPELLANT 

The  appellant,  Pacific  Electric  Railway  Company,  a 
corporation,  hereby  states  that  in  its  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
in  the  above  entitled  proceeding,  intends  to  rely  on  the 
following  points. 

1.  The  District  Court  erred  in  not  awarding  plaintiff 
judgment  in  the  sum  of  $8,943.82,  instead  of  judgment 
in  the  sum  of  $1,143.66,  as  awarded. 

2.  The  District  Court  erred  in  determining  that  the 
shipment  involved  were  "military  or  naval  property  mov- 
ing for  military  or  naval  and  not  for  civil  use"  within  the 
meaning  of  Section  321(a)  of  the  Transportation  Act  of 
1940. 

3.  The  District  Court  erred  in  not  allowing  plaintiff 
full  commercial  rates  on  all  shipments  involved  in  the 
action. 

Dated  this  7th  day  of  February,  1948. 

Respectfully  submitted, 

FRANK  KARR 
C.  W.  CORNELL 
E.  D.  YEOMANS 
By  E.  D.  Yeomans 
Attorneys  for  Appellant,  Pacific  Electric  Railway 
Company 

[Endorsed]:  Filed  Feb.  9,  1948.  Paul  P.  O'Brien, 
Clerk. 
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STIPULATION  DESIGNATING  PORTIONS  OF 
THE  RECORD  TO  BE  PRINTED  UNDER 
RULE  19 

It  Is  Hereby  Stipulated  and  Agreed,  by  and  between 
the  parties  in  the  above  entitled  action,  by  and  through 
their  respective  counsel,  that  the  portions  of  the  record 
to  be  printed  shall  consist  of  the  entire  certified  type- 
written transcript  of  record,  as  furnished  by  the  clerk 
of  the  District  Court,  including  all  exhibits. 

Dated:    February  10,  1948. 

Respectfully  submitted, 

H.  G.  MORISON 

Acting  Asst.  Attorney  General 
JAMES  M.  CARTER 

United  States  Attorney 
CLYDE  C  DOWNING 
ARLINE  MARTIN 

Assistant  U.  S.  Attorneys 
By  Arline  Martin 
Attorneys  for  Appellant  and  Cross-Appellee 

FRANK  KARR 
C.  W.  CORNELL 
E.  D.  YEOMANS 
By  E.  D.  Yeomans 
Attorneys  for  Appellee  and  Cross-Appellant 

[Endorsed]:  Filed  Feb.  11,  1948.  Paul  P.  O'Brien, 
Clerk. 
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No.   11843. 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


United  States  of  America, 

Appellant, 
vs. 

Pacific    Electric    Railway    Company,   a   corporation, 

Appellee. 


Pacific    Electric   Railway   Company,   a   corporation, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


OPENING  BRIEF  FOR  PACIFIC  ELECTRIC 
RAILWAY  COMPANY. 


Opinion  Below. 

The  decision  of  the  District  Court  is  reported  in  71 
Fed.  Supp.  987,  dated  May  19,  1947  and  is  contained  in 
the  record  at  pages  41-46.  The  findinj^s  of  fact  and  con- 
clusions of  law  and  judgment  are  at  pages  47-51  of  the 
record. 


— 2— 
Jurisdiction. 

This  action  was  brought  under  the  Tucker  Act  (March 
3,  1911),  36  Stat.  1091,  1093,  c.  231,  as  amended,  28 
U.  S.  C.  A.  §41  (20),  7  F.  C.  A.  Title  28,  §41  (20), 
[R.  2.] 

Statutes  Involved. 

The  case  involves  the  construction  of  Section  321(a) 
of  Part  II,  Title  III  of  the  Transportation  Act  of  1940, 
and  the  complete  provisions  of  this  section  and  of  Section 
321(b)  are  set  forth  in  the  appendix. 

Statement  of  Points  to  Be  Urged. 

The  Statement  of  points  on  which  Pacific  Electric  Rail- 
way Company  intends  to  rely  as  appellant  is  set  forth  in 
the  record  at  page  133.  Specifically,  Pacific  Electric  Rail- 
way Company  urges  that  the  Conclusions  of  Law  and 
Judgment  are  erroneous  in  determining  in  paragraphs  I 
and  IV  that  "all  the  shipments  involved  in  this  action 
were  shipments  of  'military  or  naval  property  moving  for 
military  or  naval  and  not  for  civil  use'  within  the  meaning 
of  Section  321(a)  of  the  Transportation  Act  of  1940," 
and  that  "defendant  was  entitled  to  land  grant  rates  on 
all  the  shipments  involved  in  this  action  other  than  the 
shipments"  as  to  which  the  trial  court  found  were  not  the 
property  of  the  United  States  at  the  time  of  shipment. 


— 3— 
Statement  of  the  Case. 

The  issues  of  this  case  and  most  of  the  facts  are  con- 
tained in  the  Stipulation  of  Facts.  [R.  14-39.]  The 
issues  agreed  upon  in  the  Stipulation  of  Facts  superseded 
the  issues  as  raised  in  the  Petition  and  Answer.     [R.  60.] 

This  case  involves  the  question  of  the  correct  freight 
charges  applicable  to  shipments  transported  by  plaintiff  and 
connecting  carriers  for  the  defendant,  acting  through  the 
United  States  Maritime  Commission.  Plaintiff  claims  full 
commercial  rates  are  due  on  these  shipments,  and  the  suit 
is  for  the  difference  between  the  amount  paid  and  the  full 
commercial  rate.  The  Government  claims  that  land  grant 
rates  are  applicable,  and  that  plaintiff  has  been  fully  paid. 
The  payment  which  has  been  made  is  admittedly  the  land 
grant  rate.  The  amount  claimed  by  plaintiff  is  admittedly 
the  full  commercial  rate.  The  determination  of  the  cor- 
rect freight  charges  is  governed  by  the  construction  to  be 
given  the  following  portion  of  Section  321(a)  of  Part  II, 
Title  III  of  the  Transportation  Act  of  1940  (49  U.  S.  C. 
A.,  Sec.  65): 

''Notwithstanding  any  provision  of  law,  but  subject 
to  the  provisions  of  sections  1(7)  and  22  of  The  In- 
terstate Commerce  Act,  as  amended,  the  full  applica- 
ble commercial  rates,  fares,  or  charges,  shall  be  paid 
for  traiispoj'tatiou  by  any  common  carrier  subject  to 
such  Act  of  any  persons  or  property  for  the  United 
States,  or  on  its  behalf,  except  that  the  foregoing 
provision  shall  not  apply  to  the  transportation  of 
military  or  naval  property  of  the  United  States  mov- 
ing for  military  or  naval  and  not  for  civil  use  or 
to  the  transportation  of  members  of  the  military  or 
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naval  forces  of  the  United  States  (or  of  property 
of  such  members)  when  such  members  are  traveling 
on  official  duty;    .    .    ." 

The  above  provision  was  eliminated  from  Section  321(a) 
by  the  Act  of  December  12,  1945,  59  Stat.  606,  c.  573, 
49  U.  S.  C.  A.  Section  65a,  the  elimination  being  effec- 
tive October  1,  1946.  All  of  the  shipments  involved  in 
this  case  were  prior  to  October  1,  1946,  the  dates  of  de- 
livery being  between  December  29,  1941  and  June  23, 
1943.  There  is,  therefore,  no  question  that  the  above 
quoted  portion  of  Section  321(a)  is  applicable  to  all  the 
shipments  in  this  case.  There  is  also  no  question  that 
the  requirements  of  Section  321(b)  have  been  met  by 
all  carriers  involved.     [R.  22-23.] 

Plaintiff,  as  the  last  in  a  series  of  connecting  common 
carriers  by  rail,  transported  certain  materials  for  use  in 
the  construction  of  Liberty  ships  built  by  California  Ship- 
building Corporation  for  the  United  States  Maritime  Com- 
mission. [R.  14-15.]  These  Liberty  ships  were  being 
constructed  by  California  Shipbuilding  Corporation  under 
contracts  with  the  Maritime  Commission  entered  into  pur- 
suant to  the  following  Acts  [R.  15-19]  : 

1.  Act  of  February  6,  1941  (Public  Law  No.  5,  77th 
Congress,  55  Stat.  5); 

2.  Act  of  March  27,  1941  (Public  Law  No.  23,  77th 
Congress,  55  Stat.  53),  "Defense  Aid  Supplemental 
Appropriation  Act"; 

3.  Act  of  August  25,  1941  (Public  Law  No.  247,  77th 
Congress,  55  Stat.  669  at  681),  "First  Supplemental 
National  Defense  Appropriation  Act,  1942"; 

4.  Act  of  June  27,  1942  (Public  Law  No.  630,  77th 
Congress,  56  Stat.  392  at  418),  "Independent  Of- 
fices Appropriation  Act,  1943". 
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The  following  is  a  statement  showinp^  the  materials 
shipped,  the  carrier's  bill  number,  the  bill  of  lading  num- 
ber, the  purchase  contract  number,  and  the  amount  in 
dispute : 


Materials  Shipped 

Carrier's 
Bill  No. 

Bill  of 
Lading 
Number 

Purchase 
Contract  Number 

Amount 

in 
Dispute 

Condensers 

(Machinery) 

F- 18436-3 

MC-2 18872 

CD-MC-42-110 
(MCc-3173) 

$   375.40 

PoAver  boilers  & 

fixtures 
Steel  Plates 

F-10611-1 
F-10503-12 

MC-21162 
MC-88579 

MCc-(ESP)-1008 
MCc-(ESP)-1520 

600.51 
321.02* 

Steel  angles,  steel 
channels  &  steel 
plates 

F- 1061 0-1 

MC-22992 
MC-19113 

MCc-(ESP)-1145 
1  MCc-(ESP)-1016 
(MCc- (ESP) -1083 

201.89* 
609.19 

Steel  plates  & 
steel  sheets 

F-10540-1 

MC-28270 
MC-34759 

MCc-(ESP)-1837 
MCc- (ESP) -2690 

420.02* 
200.73* 

Steel  plates 

F-217S0-7 

MC-411214 
MC-411234 
MC-411239 
MC-411273 

PD-MC-43-10664 
(MCc-7300) 

5.312.62 

Engine  parts 

F-10535-1 

MC-16624 
MC-16623 
MC-16626 
MC- 16627 
MC-16629 

MCc- (ESP) -1028 

496.69 

Engine  parts 

F- 11274-4 

MC-37295 
MC-37321 
UC-373Z2 
MC-37325 
MC-37326 

MCc- (ESP) -1020 

405.75 

Total  Amount  in  Dispute 


$8,943.82 


♦Indicates    shipments    as    to    which    trial    court    held    for    plaintiff    on    the 
ground  that  they  were  not  the  property  of  the  United  States  at  the  time  of 

shipment. 


Questions  Presented. 

The  question  presented  is  whether  plaintiff  is  entitled  to 
full  commercial  rates  on  the  shipments  involved,  or 
whether  land  grant  rates  apply. 

In  order  to  determine  whether  land  grant  rates  or  full 
commercial  rates  are  applicable  to  these  shipments  in  ques- 
tion under  the  provisions  of  Section  321(a),  there  are 
three  questions : 

1.  Were  the  shipments  military  or  naval  property? 

2.  Were  the  shipments  moving  for  military  or  naval 
and  not  for  civil  use? 

3.  Were    the   shipments    the    property   of   the   United 
States  ? 

The  trial  court  determined  that  all  of  the  shipments 
were  military  or  naval  property  moving  for  military  or 
naval  and  not  for  civil  use.  It  is  from  this  determination 
that  Pacific  Electric  Railway  Company  is  appealing. 

The  trial  court  found  as  to  certain  of  the  shipments 
that  they  were  not  property  of  the  United  States  at  the 
time  of  shipment,  and  therefore,  not  entitled  to  land  grant 
rates.  It  is  from  this  determination  that  the  United 
States  is  appealing. 
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Summary  of  Argument. 

I.    Construction  of  Section  321(a)  l)y  the  United  States 
Supreme  Court. 

11.  Materials  in  This  Case  Were  Not  Military  or  Naval 
Property  Moving  for  Military  or  Naval  and  Not  for 
Civil  Use  Within  the  Meaning  of  Section  321(a). 

(a)  Use  for  which  materials  shipped  in  this  case 
were  intended. 

(b)  The  Maritime  Commission  under  Merchant 
Marine  Act  of  1036  and  the  appropriations 
under  which  the  ships  in  question  were  con- 
structed. 

(c)  What  shipments  by  the  Maritime  Commission 
are  "military  and  naval"  and  what  shipments 
are  civil? 

(d)  Time  when  character  of  shipment  is  to  be  de- 
termined. 

(e)  Summary  of  reasons  why  materials  in  this  case 
were  not  military  or  naval  property  moving  for 
military  or  naval  and  not  for  civil  use  within 
the  meaning  of  Section  321(a). 

III.  The  Trial  Court  Properly  Held  for  Pacific  Electric 
Railway  Company  as  to  Certain  of  the  Shipments  as 
Title  Was  Not  in  the  United  States  at  the  Time  of 
Shipment. 


ARGUMENT. 

I. 

Construction  of  Section  321(a)  by  United  States 
Supreme  Court. 

Two  decisions  of  the  United  States  Supreme  Court  have 

considered  the  construction  to  be  given  to  the  portion  of 

Section  321(a)  in  question,  to- wit,  United  States  v.  Powell, 

91  L.  Ed.  868,  330  U.  S.  238,  67  S.  Ct.  742,  March  3, 

1947,  and  Northern  Pacific  Ry.  Co.  v.  United  States,  91 

L.  Ed.  876,  330  U.  S.  248,  67  S.  Ct.  747,  March  3,  1947. 

A  copy  of  these  decisions  is  set  forth  in  the  Appendix. 

In  the  case  of  United  States  v.  Powell,  the  Supreme  Court 

held  shipments  of  fertihzer  to  Great  Britain  under  the 

Lend-Lease  Act  were  not  entitled  to  land  grant  rates,  and 

the  Court  stated  in  regard  to  the  meaning  of  the  phrase 

"military  or  naval  property  of  the  United  States  moving 

for  military  or  naval  and  not  for  civil  use"  within  the 

meaning  of  Section  321(a)    of  the  Transportation  Act, 

91  L.  Ed.  873: 

".  .  .  But  it  is  apparent  from  the  face  of  the 
statute  that  there  are  important  limitations  on  the  type 
of  property  which  must  be  carried  at  less  than  the  ap- 
plicable commercial  rates.  In  the  first  place,  it  is 
not  the  transportation  of  'all'  property  of  the  United 
States  that  is  excepted  but  only  the  transportation  of 
'military  or  naval'  property  of  the  United  States.  In 
the  second  place,  the  excepted  property  must  be  'mov- 
ing for  military  or  naval  and  not  for  civil  use.'  Thus 
the  scope  of  the  clause  is  restricted  both  by  the  na- 
ture of  the  property  shipped  and  by  the  use  to  which 
it  will  be  put  at  the  end  of  the  transportation." 


Further  in  the  opinion,  pages  874  and  875,  the  Court 

stated : 

".  .  .  In  September,  1940,  when  the  Transporta- 
tion Act  was  passed,  Congress  and  the  nation  were 
visibly  aware  of  the  possibilities  of  war.  Appropria- 
tions for  the  army  and  navy  were  being  increased 
and  the  scope  of  their  operations  widened,  alien  regis- 
tration was  required,  training  of  civilians  for  mili- 
tary service  was  authorized,  development  of  stock 
piles  of  strategic  and  critical  materials  was  encouraged 
— to  mention  only  a  few  of  the  measures  being 
passed  in  the  interests  of  national  defense.  See  50 
Yale  L.  J.  250.  Moreover,  the  realities  of  total  war 
were  by  then  plain  to  all.  Europe  had  fallen ;  militar- 
ism was  rampant.  Yet  in  spite  of  our  acute  aware- 
ness of  the  nature  of  total  war,  in  spite  of  the  many 
measures  being  enacted  and  the  many  steps  being 
taken  by  the  Congress  and  the  Chief  Executive  to 
prepare  our  national  defense,  §321  (a)  of  the  Trans- 
portation Act  was  couched  in  different  terms.  In 
other  parts  of  that  Act,  as  in  many  other  Congres- 
sional enactments  passed  during  the  period,  the  exig- 
encies of  national  defense  constituted  the  standard 
to  govern  administrative  action.  But  the  standard 
written  into  §321  (a)  did  not  reflect  the  necessities 
of  national  defense  or  the  demands  which  total  war 
makes  on  an  economy.  It  used  more  conventional 
language — 'military  or  naval'  use  as  contrasted  to 
'civil'  use.  That  obviously  is  not  conclusive  on  the 
problem  of  interpretation  which  these  cases  present. 
But  in  light  of  the  environment  in  which  §321  (a) 
was  written  we  are  reluctant  to  conclude  that  Con- 
gress meant  'all  property  of  the  United  States  trans- 
ported for  the  national  defense'  when  it  used  more  re- 
stricted language. 
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"In  the  second  place,  the  language  of  §321  (a) 
emphasizes  a  distinction  which  would  be  largely  ob- 
literated if  the  requirements  of  national  defense,  ac- 
centuated by  a  total  war  being  waged  in  other  parts 
of  the  world,  were  read  into  it.  Section  321(a)  uses 
'military  or  naval'  use  in  contrast  to  'civil'  use.  Yet 
if  these  fertilizer  shipments  are  not  for  'civil'  use, 
we  would  find  it  difficult  to  hold  that  like  shipments 
by  the  Government  to  farmers  in  this  country  during 
the  course  of  the  war  were  for  'civil'  use.  For  in 
total  war  food  supplies  of  allies  are  pooled;  and  the 
importance  of  maintaining  full  agricultural  produc- 
tion in  this  country  if  the  war  efifort  was  to  be  suc- 
cessful, cannot  be  gainsaid.  When  the  resources  of 
a  nation  are  mobilized  for  war,  most  of  what  it  does 
is  for  a  military  end — whether  it  be  rationing,  or  in- 
creased industrial  or  agricultural  production,  price 
control,  or  the  host  of  other  familiar  activities.  But 
in  common  parlance,  such  activities  are  civil,  not 
military.  It  seems  to  us  that  Congress  marked  that 
distinction  when  it  wrote  §321  (a).  If  that  is  not 
the  distinction,  then  'for  military  or  naval  and  not 
for  civil  use'  would  have  to  be  read  'for  military  or 
naval  use  or  for  civil  use  which  serves  the  national  de- 
fense.' So  to  construe  §321  (a)  would,  it  seems  to  us, 
largely  or  substantially  wipe  out  the  line  which  Con- 
gress drew  and,  in  time  of  war,  would  blend  'civil'  and 
'military'  when  Congress  undertook  to  separate  them. 
Yet  §321  (a)  was  designed  as  permanent  legislation, 
not  as  a  temporary  measure  to  meet  the  exigencies 
of  war.  It  was  to  supply  the  standard  by  which 
rates  for  government  shipments  were  to  be  determined 
at  all  times — in  peace  as  well  as  in  war.  Only  if  the 
distinction  between  'military'  and  'civil'  which  com- 
mon parlance  marks  is  preserved,  will  the  statute  have 
a  constant  meaning  whether  shipments  are  made  in 
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days  of  peace,  at  times  when  there  is  hurried  activity 
for  defense,  or  during  a  state  of  war. 

"In  the  third  place,  tlie  exception  in  §321  (a)  ex- 
tends not  only  to  the  transportation  of  specified  prop- 
erty for  specified  uses.  It  extends  as  well  to  'the 
transportation  of  members  of  the  military  or  naval 
forces  of  the  United  States  (or  of  property  of  such 
members)  when  such  members  are  traveling  on  of- 
ficial duty  .  .  .'  That  clause  plainly  does  not  in- 
clude the  multitude  of  civilians  employed  by  the  Gov- 
ernment during  the  war  and  exclusively  engaged  in 
furthering  the  war  effort,  whether  they  be  lend-lease 
officials  or  others.  Thus,  the  entire  except  clause 
contained  in  §321  (a)  will  receive  a  more  harmonious 
construction  if  the  scope  of  'military  or  naval'  is  less 
broadly  construed,  so  as  to  be  more  consonant  with 
the  restrictive  sense  in  which  it  is  obviously  used  in 
the  personnel  portion  of  the  clause." 

In  the  case  of  Northern  Pacific  Railway  Company  v. 
United  States,  the  Supreme  Court  held  that  copper  cable 
for  use  in  the  installation  of  degaussing  equipment  on  a 
cargo  vessel,  lumber  for  construction  of  munitions  plant, 
lumber  for  construction  of  Marine  Corps  pontons,  bowling 
alleys  for  Dutch  Harbor,  and  liquid  paving  asphalt  for 
Cold  Bay,  Alaska,  airport,  were  materials  entitled  to  land 
grant  rates.  The  Court  in  its  opinion,  91  L.  Ed.  880  and 
881  stated  as  follows : 

".  .  .  And  as  we  have  said,  the  property  in 
each  case  was  at  the  time  of  shipment  property  of 
the  United  States.  The  question  remains  whether 
within  the  meaning  of  §321  (a)  it  was  'military  or 
naval'  property  and,  if  so,  whether  it  was  'moving  for 
military  or  naval'  use. 
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"There  is  a  suggestion  that  since  the  shipment  of 
asphalt  was  to  a  civiHan  agency,  the  Civil  Aeronautics 
Authority,  it  was  not  'military  or  naval'  property. 
The  theory  is  that  'military  or  naval'  property  means 
only  property  shipped  by  or  under  control  of  the  Army 
or  Navy. 

"We  see  no  merit  in  that  suggestion.  Section 
321(a)  makes  no  reference  to  specific  agencies  or 
departments  of  government.  The  fact  that  the  War 
or  Navy  Department  does  the  procurement  might, 
of  course,  carry  special  weight  or  be  decisive  in  close 
cases.  But  it  is  well  known  that  procurement  of 
military  supplies  or  war  material  is  often  handled 
by  agencies  other  than  the  War  and  Navy  Depart- 
ments. Procurement  of  cargo  and  transport  vessels 
by  the  Maritime  Commission  is  an  outstanding 
example.  See  Merchant  Marine  Act  of  [June  29] 
1936,  c.  858,  §902,  49  Stat.  1985,  2015,  2016,  as 
amended,  46  USCA  §1242,  10  F.  C.  A.  title  46, 
§1242.  And  shortly  before  the  Transportation  Act 
of  1940  was  enacted.  Congress  by  the  Act  of  June 
25,  1940,  54  Stat.  572-574,  c.  427,  authorized  the  Re- 
construction Finance  Corporation  to  create  subsidiary 
corporations  to  purchase  and  produce  equipment,  sup- 
plies, and  machinery  for  the  manufacture  of  arms, 
ammunition,  and  implements  of  war.  And  later  that 
Act  was  amended  to  enable  those  corporations  to  pur- 
chase or  produce  any  supply  or  article  necessary 
for  the  national  defense  or  war  effort.  Act  of  June 
10,  1941,  55  Stat.  248,  249,  c.  190.  As  we  have 
held  in  United  States  v.  Powell  (U.  S.)  supra,  not 
every  purchase  which  furthers  the  national  defense 
is  for  'military  or  naval'  use  within  the  meaning  of 
§321  (a).  But  property  may  fall  within  that  category 
though  it  is  procured  by  departments  other  than 
War  or  Navy. 
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"It  is  also  suggested  that  the  property  covered  by 
the  exception  in  §321  (aj  is  confined  to  property  for 
ultimate  use  directly  by  the  armed  forces.  Under 
that  view  materials  shipped  for  the  construction  of 
vessels  for  the  Maritime  Commission  and  used  to 
service  troops  at  home  or  abroad  would  not  be  'mili- 
tary or  naval'  property.  We  likewise  reject  that  argu- 
ment. Civilian  agencies  may  service  the  armed 
forces  or  act  as  adjuncts  to  them.  The  Maritime 
Commission  is  a  good  example.  An  army  and  navy 
on  foreign  shores  or  in  foreign  waters  cannot  live 
and  fight  without  a  supply  fleet  in  their  support.  The 
agency,  whether  civil  or  military,  which  performs 
that  function  is  serving  the  armed  forces.  The  prop- 
erty which  it  employs  in  that  service  is  military  or 
naval  property,  serving  a  military  or  naval  function." 

Later,  at  page  881,  the  Court  stated: 

"Military  or  naval  property  may  move  for  civil 
use,  as  where  Army  or  Navy  surplus  supplies  are 
shipped  for  sale  to  the  public.  But  in  general  the 
use  to  which  the  property  is  to  be  put  is  the  con- 
trolling test  of  its  military  or  naval  character.  Pen- 
cils as  well  as  rifles  may  be  military  property.  In- 
deed, the  nature  of  modern  war,  its  multifarious  as- 
pects, the  requirements  of  the  men  and  women  who 
constitute  the  armed  forces  and  their  adjuncts,  give 
military  or  naval  property  such  a  broad  sweep  as  to 
include  almost  any  type  of  property.  More  than 
articles  actually  used  by  military  or  naval  personnel 
in  combat  are  included.  ^Military  or  naval  use  in- 
cludes all  property  consumed  by  the  armed  forces 
or  by  their  adjuncts,  all  property  which  they  use 
to  further  their  projects,  all  property  which  serves 
their  many  needs  or  wants  in  training  or  prepara- 
tion for  war,  in  combat,  in  maintaining  them  at  home 
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or  abroad,  in  their  occupation  after  victory  is  won. 
It  is  the  relation  of  the  shipment  to  the  miHtary  or 
naval  effort  that  is  controlling  under  §321  (a)     .    .    ." 

At  page  883,  the  Court  stated : 

".  .  .  We  have  more  in  §321  (a)  than  a  declara- 
tion that  'military  or  naval'  property  is  entitled  to 
land-grant  rates.  Congress  went  further  and  drew 
the  line  between  property  moving  for  'military  or 
naval'  use  and  property  moving  for  'civil'  use.  As 
we  have  said,  the  controlling  test  is  the  use  to  which 
the  property  is  dedicated  or  devoted.  The  fact  that 
Congress  did  not  define  what  was  a  'military  or  naval' 
use  as  distinguished  from  a  'civil'  use  is  unimportant. 
The  classification  made  by  Congress  under  this  Act, 
unlike  that  made  under  the  acts  on  which  petitioner 
relies,  was  all  inclusive,  not  partial.  What  is  mili- 
tary or  naval  is  contrasted  to  what  is  civil.  The  nor- 
mal connotation  of  one  serves  to  delimit  or  expand 
the  other.  It  is  in  that  context  that  'military  or 
naval'  must  be  construed." 

The  Court  reached  the  following  conclusions  as  to  mate- 
rials involved  in  this  case,  at  page  882 : 

"Measured  by  that  test,  there  can  be  no  doubt  that 
the  five  types  of  property  involved  in  the  present 
litigation  were  'military  or  naval'  property  of  the 
United  States  'moving  for  military  or  naval  and  not 
for  civil  use'  within  the  meaning  of  §321  (a).  The 
lumber  for  the  pontons,  the  asphalt  for  the  airfield, 
the  lumber  for  the  ammunition  plant  were  used  in 
Army  or  Navy  projects  directly  related  to  combat 
preparation  or  to  actual  combat.  Copper  cable  for 
the  cargo  vessel,  though  farther  removed  from  that 
category,  was  well  within  the  definition  of  'military 
or  naval'  property.     It,  too,  was  a  defensive  weapon. 
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Beyond  that  it  was  purchased  by  the  Navy  Depart- 
ment and  consigned  to  one  of  its  officers.  It  was  sup- 
plied pursuant  to  Navy  specifications;  and  the  ship  on 
which  it  was  installed  was  being  prepared  for  possible 
ultimate  use  by  the  Navy.  The  bowling  alleys  were 
also  well  within  the  statutory  classification.  The 
needs  of  the  armed  forces  plainly  include  recreational 
facilities.  The  morale  and  physical  condition  of  com- 
bat forces  are  as  important  to  the  successful  prosecu- 
tion of  a  war  as  their  equipment.  The  fact  that  the 
bowling  alleys  were  planned  for  initial  use  of  civilian 
workers  makes  no  difference.  It  is  the  nature  of  the 
work  being  done,  not  the  status  of  the  person  handling 
the  materials,  that  is  decisive.  Supplies  to  maintain 
civilians  repairing  Army  or  Navy  planes  is  a  case  in 
point.  The  dominant  purpose  of  the  project  in  this 
case  was  the  same  whether  civilians  or  military  or 
navy  personnel  did  the  actual  work." 

It  should  be  noted  that  in  neither  of  these  cases  are 
there  any  shipments  for  the  Maritime  Commission.  The 
shipment  of  copper  cable  was  for  use  in  the  installation  of 
degaussing  equipment  on  a  cargo  vessel.  It  should  be 
noted  that  this  copper  cable  was  purchased  by  the  Navy 
Department,  consigned  to  one  of  its  officers  and  supplied 
pursuant  to  Navy  specifications. 

It  is  true  that  the  Northern  Pacific  decision  contains 
dicta  in  regard  to  shipments  of  materials  for  construction 
of  ships  for  the  Maritime  Commission.  The  decision 
stated  that  to  be  "military  or  naval''  did  not  require  that 
the  materials  be  procured  b\'  the  War  or  Navy  Depart- 
ments, but  they  could  be  procured  by  the  ^laritime  Com- 
mission for  cargo  and  transport  vessels.  The  decision 
also  stated  property  covered  by  the  exception  in  Section 
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321(a)  was  not  confined  to  property  for  ultimate  use 
directly  by  the  armed  forces  but  would  include  materials 
shipped  for  the  construction  of  vessels  for  the  Maritime 
Commission  to  be  used  to  service  troops  at  home  or  abroad. 

Not  even  the  dicta  of  the  Northern  Pacific  decision 
states  that  all  property  of  the  Maritime  Commission  is 
"military  or  naval  property  moving  for  military  or  naval 
and  not  for  civil  use."  It  is  therefore,  necessary  to  deter- 
mine the  intended  use  of  the  shipments  involved  in  this 
action. 

11. 

Materials  in  This  Case  Were  Not  Military  or  Naval 
Property  Moving  for  Military  or  Naval  and  Not 
for  Civil  Use  Within  the  Meaning  of  Section 
321(a). 

(a)     Use  for  Which  Materials   Shipped   in  This   Case  Were 

Intended. 

The  materials  forming  the  basis  of  this  action  were 
purchased  for  use  in  the  construction  of  ships,  authorized 
and  the  funds  for  which  were  appropriated  by  Public 
Laws  5,  23,  247  and  630,  77th  Congress.  In  each  case 
these  laws  provided  that  the  ships  were  to  be  of  such 
type,  size  and  speed  as  the  Commission  may  determine. 
Public  Law  5  referred  to  "ocean-going  cargo  vessels 
.  .  .  useful  in  time  of  emergency  for  carrying  on  the 
commerce  of  the  United  States,  and  to  be  capable  of  the 
most  rapid  construction."  Public  Law  23  made  appropria- 
tions to  enable  the  President,  through  such  departments  or 
agencies  of  the  Government  as  he  may  designate,  to  carry 
out  the  provisions  of  the  Lend-Lease  Act.  Among  these 
appropriations  was  an  appropriation   for   "vessels,   ships. 
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boats  and  other  watercraft  und  c(juipage,  supplies,  mate- 
rials, spare  parts  and  accessories."  Pursuant  to  Public 
Law  23,  the  President  authorized  the  Maritime  Commis- 
sion to  enter  into  commitments  for  the  construction  of 
vessels  similar  to  those  authorized  by  Public  Law  5.  Pub- 
lic Laws  247  referred  to  "merchant  vessels  .  .  .  use- 
ful for  carryinjj^  on  the  commerce  of  the  United  States  and 
suitable  for  conversion  into  naval  or  military  auxiliaries." 
Public  Law  630  appropriated  funds  to  increase  the  con- 
struction fund  established  by  the  Merchant  Marine  Act 
of  1936,  and  provided  that  this  construction  fund  should 
be  available  for  carrying  out  the  activities  and  functions 
which  the  Commission  is  authorized  to  perform  under 
Public  Law  247. 

As  to  each  of  these  appropriations,  the  Maritime  Com- 
mission determined  to  construct  Liberty  ships.  The  rea- 
sons for  the  construction  of  these  ships,  and  some  of  their 
characteristics,  are  given  in  the  following  excerpts  from 
Congressional  Committee  hearings  and  reports  on  the 
bills  enacted  into  Public  Laws  5  and  247:  House  of  Rep- 
resentatives Report  No.  10,  January  22,  194L  on  House 
Joint  Resolution  77,  which  became  Public  Law  5,  on  pages 
3-4,  stated  as  follows: 

"The  American  tonnage  in  normal  times  has  not 
been  adequate  to  carry  the  proportion  of  our  foreign 
trade  that  should  be  transported  in  vessels  of  our 
flag.  During  the  calendar  year  1939,  approximately 
25  percent  of  the  waterborne  foreign  commerce  of  the 
United  States  (exclusive  of  tanker  traffic)  was  car- 
ried in  our  ships  and  75  percent  in  vessels  of  foreign 
registry;  about  34  percent  of  the  total  was  carried 
in  vessels  of  British  registry. 


* 'There  has  been  a  serious  depletion  of  world  ton- 
nage due  to  the  war.  According  to  figures  furnished 
the  committee,  1,371  ships  of  five  and  one-half  mil- 
lion gross  tonnage  have  been  lost  between  September 
3,  1939,  and  January  1,  1941.  While  new  tonnage 
has  been  added,  the  threat  of  a  shortage  and  its  ef- 
fect on  our  commerce  exists.  The  destruction  of 
such  a  large  volume  of  foreign  tonnage,  the  diver- 
sion of  a  substantial  volume  of  foreign  tonnage  for 
carrying  commerce  in  world  trade  to  specific  national 
uses  under  war  conditions,  the  internment  of  consid- 
erable tonnage  of  nations  not  directly  at  war,  and  the 
congestion  of  shipyards  with  combatant  ships,  have 
all  had  the  effect  of  decreasing  the  reserve  tonnage 
of  the  United  States. 

"Some  ships  constructed  by  the  Maritime  Commis- 
sion for  the  American  Merchant  Marine  instead  of 
reaching  or  remaining  in  the  mercantile  traffic  have 
been  taken  and  are  being  taken  as  auxiliaries  for  the 
Navy  and  some  have  been  taken  for  Army  require- 
ments. These  ships  were  constructed  under  the  Mer- 
chant Marine  Act  with  Government  aid  and  were 
designed  for  use  in  emergency  as  naval  auxiliaries 
and  the  wisdom  of  that  policy  is  finding  fruit  in  hav- 
ing suitable  vessels  of  the  type  required  for  the  Navy. 
In  addition  to  vessels  taken  by  the  Army  and  Navy 
from  among  those  produced  under  the  regular  Com- 
mission program,  other  vessels  have  been  acquired  for 
those  services  and  the  total  number  of  ships  taken  by 
both  services  is  62.  With  the  demand  already  heavy 
for  Navy  purposes,  the  development  of  the  two-ocean 
Navy  will  place  a  further  burden  on  ships  produced 
in  the  future  under  the  Commission's  regular  pro- 
gram. 

"The  prevalence  of  war  conditions  necessitates 
much  of  the  merchant  tonnage  traveling  longer  routes 
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than  the  normal  channels  of  trade  follow  and  the 
consequence  of  this  procedure  is  the  need  for  more 
tonnage  for  some  voyages  due  to  the  longer  turn- 
around time  of  the  ships. 

"The  increased  trade  with  South  American  coun- 
tries as  the  result  of  the  elimination  of  certain  foreign 
competitors  by  the  war  and  the  diversion  of  foreign- 
flag  tonnage  from  the  carrying  trade  to  those  coun- 
tries also  contribute  to  our  need  for  emergency  ton- 
nage. Our  commerce  has  also  increased  in  other 
parts  of  the  world  where  our  ships  are  permitted  to 
ply. 

*'The  defense  requirements  of  the  United  States, 
particularly  in  the  importation  of  strategic  and  crit- 
ical materials  from  various  parts  of  the  world  have 
placed  a  burden  on  our  mercantile  shipping  that  is 
being  very  definitely  and  increasingly  felt. 

*'A  number  of  ships  have  transferred  their  registry 
from  American  to  foreign  and  a  large  tonnage,  rep- 
resented principally  by  ships  that  were  not  salable 
in  normal  times  but  now  in  demand,  has  been  sold 
and  gone  to  foreign  registry. 

**A11  of  the  factors  enumerated  have  operated  to 
produce  a  situation  in  the  American  merchant  marine 
which  Admiral  Land  has  advised  the  committee  will 
result  in  a  serious  shortage  of  tonnage  in  the  near 
future  unless  a  program  of  the  character  recom- 
mended in  the  joint  resolution  is  adopted. 

''A  factor  for  consideration,  though  not  contribut- 
ing to  the  immediate  necessity,  is  the  condition  of 
the  ships  in  the  coastal  trade.  The  average  age  of 
these  vessels  is  20  to  25  years  and  they  will  need 
to  be  replaced  in  4  or  5  years  by  ships  suitable  for 
that  service.  The  utility  of  some  of  the  emergency 
cargo  vessels  in  this  trade  after  the  emergency  has 
passed  has  possibilities. 
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"The  construction  program  consists  of  a  total  of 
200  emergency  type  steel  cargo  ships  of  7,500  gross 
tons  each  of  box  shaped  uniform  design,  speed  of 
10  or  11  knots  per  hour,  equipped  with  2,500-horse- 
power  reciprocating  engines,  steam  auxiliaries,  and 
oil-burning  water-tube  boilers.  The  design  of  the 
ships  has  been  made  as  simple  as  possible  by  elimi- 
nating much  electrical  equipment  and  reducing  the 
number  of  castings,  forgings,  etc.,  to  a  minimum  in 
order  to  produce,  quickly  and  without  interference 
with  the  naval  construction  program  and  the  regu- 
lar merchant-ship  program,  cargo  vessels  that  are 
essential  in  the  emergency.  The  total  gross  tonnage 
will  be  1,500,000." 

The  passage  of  Public  Law  5  was  primarily  the  result 
of  a  communication  from  Franklin  D.  Roosevelt,  Presi- 
dent of  the  United  States,  dated  January  16,  1941,  ad- 
dressed to  Congress,  and  which  is  referred  to  as  House 
Document  No.  51.  The  first  few  sentences  of  this 
communication  state  as  follows: 

'T  am  convinced  that  the  national  interest  demands 
that  immediate  steps  be  taken  upon  an  emergency 
basis  to  provide  against  the  effect  upon  the  United 
States  of  a  possible  world  shortage  of  cargo  vessels. 

"Therefore,  I  feel  that  there  should  be  under- 
taken with  the  least  possible  delay  the  construction  of 
not  less  than  200  steel  cargo  vessels,  suitable  for  use 
in  the  present  emergency  and  of  such  type  and  de- 
sign as  will  permit  of  their  most  rapid  construc- 
tion. 

"Such  a  program  of  emergency  shipbuilding  should 
be  entirely  distinct  from  the  long-range  construction 
program  with  which  the  United  States  Maritime 
Commission  is  proceeding  under  the  1936  Merchant 
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Marine  Act,  and  interference  with  that  program,  as 
well  as  interference  with  the  naval  construction  pro- 
gram, must  be  avoided." 

It  will  be  noted  that  in  the  above  communication,  the 
President  considers  the  naval  construction  program  to  be 
something  entirely  different  from  the  construction  pro- 
gram under  the  supervision  of  the  Maritime  Commission. 

As  further  indicating  the  expectation  that  these  ships 
would  be  devoted  primarily  to  purposes  of  commerce 
rather  than  of  war,  there  have  been  noted  the  views  ex- 
pressed in  the  following  excerpts  from  the  hearings  before 
the  subcommittee  of  the  Committee  on  Appropriations, 
House  of  Representatives,  in  connection  with  House  Joint 
Resolution  77,  which  became  Public  Law  5: 
"Page  4: 

"Admiral  Land.  This  particular  appropriation  cov- 
ers 200  ships. 

*'Mr.  Johnson  of  West  Virginia.  What  are  you 
going  to  do  with  them? 

"Admiral  Land.     We  are  going  to  operate  them. 

"Mr.  Ludlow.  Would  they  be  held  in  reserve  for 
any  particular  purpose,  Admiral? 

"Admiral  Land.  I  would  say  they  \\ould  be  held 
in  reserve  for  the  transportation  of  American  com- 
merce. Where  they  would  be  operated  it  would  be 
useless  for  me  to  attempt  to  predict,  because  these 
ships  will  not  be  available  for  some  time.  The  first 
ship,  we  estimate,  will  be  completed  in  11  months 
after  the  date  of  the  contract,  and  the  total  program 
will  be  completed  in  24  months  after  the  date  of  the 
contract. 
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"Page  5: 

*'Mr.  Cannon,  What  comparison  is  there  in  need 
and  circumstances  and  purpose,  as  between  these 
ships  and  the  wooden  ships  buih  during  the  World 
War? 

"Admiral  Land.  I  do  not  think  there  is  any  proper 
basis  of  comparison  between  these  and  the  wooden 
ships,  because  these  are  so  far  superior  to  the  wooden 
ships,  in  carrying  capacity  and  other  ways. 

"Mr.  Cannon.  Are  they  being  asked  for  the  same 
purpose  ? 

"Admiral  Land.  I  would  say,  generically  they  are, 
with  this  modification.  The  wooden  ships  and  the 
concrete  ships  in  the  last  war  were  built  for  what  is 
generically  known  as  the  bridge  of  ships  between 
here  and  Europe.  There  is  no  such  purpose  in  this, 
as  far  as  my  knowledge  goes.  There  were  some 
2,300  vessels  built  for  this  bridge  of  ships,  and  here 
we  are  talking  about  200  ships.  There  is  no  com- 
parison. 

"Mr.  Cannon.  They  are  not  being  requisitioned 
for  the  same  purpose? 

"Admiral  Land.  No;  as  far  as  my  knowledge 
goes  they  are  for  American  Commerce. 

"Page  11: 

"Mr.  Ludlow.  Will  they  be  used  exclusively  for 
American  commerce,  or  will  they  be  used  in  coopera- 
tion with  Great  Britain? 

"Admiral  Land.  They  would  be  more  for  the 
transportation  of  American  commerce.  As  I  have 
indicated,  there  is  a  probable  use  for  them  in  the  inter- 
coastal  and  domestic  trade,  in  which  they  would  be 
superior  to  what  we  have  now.  As  to  what  may  hap- 
pen to  them  after  that,  1  would  not  want  to  prophesy." 
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House  of  Representatives  Report  No.  988  of  Committee 
on  Appropriations,  July  24,  1941,  77th  Congress,  on  the 
First  Supplemental  National  Defense  Appropriation  Bill, 
1942,  which  became  Public  Law  247,  stated  as  the  reasons 
for  the  need  of  additional  ships,  pages  8-9: 

"When  the  emergency  cargo-ship  construction  pro- 
gram of  200  vessels  was  presented  in  January  of  this 
year  it  was  believed  that  the  tonnage  to  be  procured 
thereby,  in  addition  to  the  tonnage  in  the  regular 
program  of  the  Commission,  would  supply  the  de- 
ficiency in  merchant  ship  tonnage  that  would  develop 
by  1942.  The  shipping  situation,  however,  both  as 
to  our  own  needs  and  the  needs  of  the  nations  whose 
defense  is  deemed  vital  to  the  defense  of  the  United 
States,  has  become  serious  much  sooner  than  could 
have  been  anticipated  at  the  time  the  emergency  pro- 
gram was  originated.  The  Lend-Lease  Act  of  March 
11,  1941,  has  resulted  in  a  very  considerable  need 
for  increased  tonnage  in  the  merchant  marine. 

"Some  of  the  factors  entering  into  a  determination 
of  the  need  for  additional  tonnage  are  as  follows: 

"(1)  The  withdrawal  or  imminent  withdrawal  of 
100  ships,  totaling  approximately  1,000,000  tons, 
from  the  domestic  trade  for  the  Red  Sea  service  for 
Great  Britain. 

"(2)  The  withdrawal  of  Norwegian,  Dutch,  and 
other  allied  ships  from  the  Western  Hemisphere  for 
British  use  in  the  North  Atlantic  leaving  a  deficiency 
in  our  own  essential  services  to  the  Orient  and  South 
America. 

"(3)  The  furnishing  of  approximately  2,300,000 
tons  of  shipping  for  delivery  of  goods  transferred 
under  the  lend-lease  program  for  North  Atlantic  ser- 
vice to  carry  war  materials  to  Great  Britain.  Such 
vessels  operate  under  foreign  flag  but  come  from  the 
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American  merchant  fleet  and  reduce  the  tonnage  avail- 
able for  our  own  imports  by  the  same  amount. 

"(4)  The  tanker  shuttle  service  operating  under 
lend-lease  has  taken  approximately  600,000  tons  from 
the  domestic  tanker  fleet. 

"(5)  Aid  to  China  is  estimated  to  require  450,000 
tons  of  shipping  in  the  fiscal  year  1942. 

"(6)  Since  the  outbreak  of  the  European  War, 
111  vessels,  aggregating  1,117,977  tons,  have  been 
acquired  by,  or  are  now  under  construction  for,  the 
Army  and  Navy  and  further  requirements  are  to  be 
expected  as  military  needs  increase. 

"(7)  The  Army  estimates  it  will  require  the  ship- 
ment of  1,654,000  more  tons  of  cargo  to  United 
States  bases  outside  continental  United  States  than 
can  be  handled  by  the  Army  transport  service. 

"(8)  Reliable  estimates  place  the  losses  of  British, 
Allied,  and  neutral  shipping  sunk  prior  to  July  9, 
1941,  at  9,500,000  dead-weight  tons. 

"(9)  Estimates  prepared  by  O.  P.  M.  and  O.  P. 
A.  C.  S.  indicate  that  American  vessels  should  be 
made  available  to  import  approximately  34,000,000 
tons  of  defense  and  civilian  commodities  during  the 
present  fiscal  year.  This  represents  an  increase  in 
imports  of  45  percent  over  1939  when  only  one-fourth 
of  our  imports  were  carried  in  American-flag  vessels. 
Practically  all  of  this  34,000,000  tons,  if  imported, 
must  be  brought  in  American  ships.  This  burden 
thrown  on  the  American  fleet  for  defense  and  civilian 
requirements  is  roughly  five  times  as  much  as  was 
carried  in  American  ships  in  1939." 

In  regard  to  the  proposed  method  of  operation  of  these 
ships,  the  following  portion  of  the  hearings,  August  9, 
1941,  before  the  Subcommittee  of  the  Committee  on  Ap- 
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propriations,  United  States  Senate  on  First  Supplemental 
National  Defense  Appropriation  Bill  for  1942,  which  be- 
came Public  Law  247,  gives  some  information,  printed 
report  of  hearings,  page  241 : 

"Admiral  Land  (Chairman,  United  States  Mari- 
time Commission).  As  far  as  we  can  see,  we  hope 
not  to  operate  ships,  for  two  reasons:  One  is  that 
we  have  the  directive  from  Congress  that  the  Amer- 
ican merchant  marine  shall  be  privately  operated,  if 
at  all  practicable;  and  secondly,  we  haven't  the  proper 
operating  personnel  and  could  not  get  it  without 
making  a  tremendous  expansion  and  encroaching 
upon  private  business.  So  that  our  policy  is  to  char- 
ter to  operators,  giving  preference  to  operators  who 
have  operated  under  the  American  Flag  and  who  have 
made  direct  and  indirect  contributions,  and  who  have 
cooperated  in  the  matter  of  ships,  personnel,  and 
everything  pertaining  to  sliipping  operations  in  the 
all-out  national-defense  picture. 

"In  other  words,  the  company  which  has  gone  in 
with  us  and  built  ships — and  then  the  Army  comes 
along  and  takes  the  ships — we  feel  in  justice  to  such  a 
company  that  it  should  have  preference  or  preferential 
treatment  in  the  chartering  of  such  ships  as  we  are 
able  to  obtain  by  law. 

"Senator  Adams.  When  you  use  the  term  'char- 
ter/ you  mean  a  transfer  of  ownership,  do  you? 

"Admiral  Land.  No,  sir.  It  is  just  like  renting 
a  house. 

"Senator  Adams.  The  reason  I  asked  you  is  that 
I  understood  you  to  say  you  did  not  have  the  owner- 
ship of  any  ships. 

"Admiral  Land.  When  I  say  we  don't  own  any 
ships,  1  should  probably  correct  that  by  saying  that 
these  foreign-flag  ships — German  and  others,  which 
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have  been  sabotaged — we  are  seizing  those  ships  and 
therefore  they  are  under  American  ownership  and  the 
title  is  in  the  Maritime  Commission. 

"Senator  Adams.  I  am  thinking  just  in  terms  of 
the  ships  you  are  building. 

"Admiral  Land.  No,  no.  We  own  them  only  as 
we  build  them,  and  sell  them,  most  of  the  time,  dur- 
ing course  of  construction  to  private  operators.^' 

Later,  on  page  249  the  following  is  reported : 

''Senator  Thomas.  Do  you  have  prospective  buy- 
ers for  all  the  ships  building? 

"Admiral  Land:  In  so  far  as  the  standard  pro- 
gram, yes,  sir;  in  so  far  as  the  emergency  program, 
no  sir. 

"Senator  Thomas.  What  happens  when  you  build 
a  ship  and  there  is  no  buyer  for  it? 

"Admiral  Land.  We  charter  it  or  operate  it,  if 
necessary. 

"Senator  Thomas.  How  many  ships  are  you  oper- 
ating now? 

"Admiral  Land.     None. 

"Senator  Thomas.  So  far,  then,  you  have  been 
lucky  or  successful  in  disposing  of  your  merchandise? 

"Admiral  Land.  That  is  a  fair  way  of  stating  it. 
Senator." 

Most  of  the  Liberty  ships  were  operated  as  merchant 
vessels  under  the  direction  and  control  of  the  War 
Shipping  Administration  through  agency  agreements 
with  private  operators.  [R.  20.]  There  is  no  showing 
that  any  of  the  ships  constructed  with  the  materials  in 
question  were  used  other  than  as  merchant  vessels. 
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(b)  The  Maritime  Commission  Under  Merchant  Marine  Act 
of  1936  and  the  Appropriations  Under  Which  the  Ships 
in  Question  Were  Constructed. 

The  United  States  Maritime  Commission  was  created 
by  the  Merchant  Marine  Act,  1936  (see  46  U.  S.  C.  A., 
Sees.  1101,  ct  seq.). 

The  declaration  of  policy  of  the  Merchant  Marine  Act, 
1936  is  contained  in  Section  1101  of  46  U.  S.  C.  A., 
which  is  as  follows : 

"It  is  necessary  for  the  National  defense  and  de- 
velopment of  its  foreign  and  domestic  commerce  that 
the  United  States  shall  have  a  merchant  marine  (a) 
sufficient  to  carry  its  domestic  water-borne  commerce 
and  substantial  portion  of  the  water-borne  export  and 
import  foreign  commerce  of  the  United  States  and  to 
provide  shipping  service  on  all  routes  essential  for 
maintaining  the  flow  of  such  domestic  and  foreign 
water-borne  commerce  at  all  times;  (b)  capable  of 
serving  as  a  naval  and  military  auxiliary  in  time  of 
war  or  national  emergency;  (c)  owned  and  operated 
under  the  United  States  flag  by  citizens  of  the  United 
States,  in  so  far  as  may  be  practicable,  and  (d)  com- 
posed of  the  best-equipped,  safest,  and  most  suitable 
types  of  vessels,  constructed  in  the  United  States  and 
manned  with  a  trained  and  efficient  citizen  personnel. 
It  is  hereby  declared  to  be  the  policy  of  the  United 
States  to  foster  the  development  and  encourage  the 
maintenance  of  such  merchant  marine.  June  29, 
1936,  c.  858,  Title  I,  §101,  49  Stat.  1985." 

This  policy  is  further  emphasized  by  the  provisions  of 
Section  1120  of  46  U.  S.  C.  A.,  which  is  as  follows: 

"It  shall  be  the  duty  of  the  Commission  to  make 
a  survey  of  the  American  merchant  marine,  as  it  now 
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exists,  to  determine  what  additions  and  replacements 
are  required  to  carry  forward  the  national  policy  de- 
clared in  Section  1101  of  this  title,  and  the  Commis- 
sion is  directed  to  study,  perfect,  and  adopt  a  long- 
range  program  for  replacements  and  additions  to  the 
Amercan  merchant  marine,  so  that  as  soon  as  practi- 
cable the  following  objectives  may  be  accomplished: 

"First,  the  creation  of  an  adequate  and  well-bal- 
anced merchant  fleet,  including  vessels  of  all  types,  to 
provide  shipping  service  on  all  routes  essential  for 
maintaining  the  flow  of  the  foreign  commerce  of  the 
United  States,  the  vessels  in  such  fleet  to  be  so 
designed  as  to  be  readily  and  quickly  convertible  into 
transport  and  supply  vessels  in  a  time  of  national 
emergency.  In  planning  the  development  of  such  a 
fleet  the  Commission  is  directed  to  cooperate  closely 
with  the  Navy  Department  as  to  national  defense 
needs  and  the  possible  speedy  adaptation  of  the  mer- 
chant fleet  to  national-defense  requirements. 

"Second,  the  ownership  and  the  operation  of  such 
a  merchant  fleet  by  citizens  of  the  United  States  in  so 
far  as  may  be  practicable. 

"Third,  the  planning  of  vessels  designed  to  afford 
the  best  and  most  complete  protection  for  passengers 
and  crew  against  fire  and  all  marine  perils.  June 
29,  1936,  c.  858,  Tile  II,  Sec.  210,  49  Stat.  1989." 

By  Section  1116,  a  construction  fund  is  created  which 
shall  be  "maintained  as  a  revolving  fund  .  .  .  and  shall 
be  available  for  expenditure  by  the  Commission  in  carry- 
ing out  the  provisions  of  this  chapter." 

The  fund  estabhshed  by  Section  1116  of  46  U.  S.  C.  A. 
is  referred  to  as  "69X0200  Construction  Fund,  U.  S. 
Maritime  Commission  Act  of  June  29,  1936  Revolving 
Fund."     [R.  22.] 
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By  the  Act  of  February  6,  1941,  Public  Law  5,  there 
was  created  the  "Emergency  Ship  Construction  Fund, 
United  States  Maritime  Commission."  This  fund  was 
created  for  the  purpose  of  providing  as  rapidly  as  pos- 
sible cargo  ships  essential  to  the  commerce  and  defense 
of  the  United  States,  which  fund  was  to  be  available  for 
the  payment  of  contract  authorizations  for  the  construc- 
tion in  the  United  States  of  ocean-going  cargo  vessels  of 
such  type,  size  and  speed  as  the  Commission  may  deter- 
mine to  be  useful  in  time  of  emergency  for  carrying  on 
the  commerce  of  the  United  States  and  to  be  capable  of 
the  most  rapid  construction,  and  for  the  purpose  of  carry- 
ing out  the  provisions  of  the  Merchant  Marine  Act  of 
1936  as  amended.  This  fund  is  known  as  "69X0201 
Emergency  Ship  Construction  Fund,  U.  S.  M.  C."  [R. 
22.] 

The  third  fund  from  which  the  construction  of  the 
ships  in  question  was  paid  for  was  the  fund  established 
under  the  Act  of  March  27,  1941,  Public  Law  23,  which 
is  known  as  the  "Defense  Aid  Supplemental  Appropria- 
tion Act,  1941."  This  act  was  passed  for  the  purpose  of 
making  appropriations  to  carry  out  the  Lend-Lease  Act 
(Act  of  March  11,  1941).  The  Lend-Lease  Act  was 
passed  to  provide  aid  to  the  government  of  any  country 
whose  defense  the  President  deemed  vital  to  the  defense 
of  the  United  States.  By  Public  Law  23,  an  appropria- 
tion was  made  among  other  things,  for  "vessels,  ships, 
boats  and  other  watercraft  and  equipage,  supplies,  mate- 
rials, spare  parts  and  accessories."  The  fund  authorized 
under  this  appropriation  is  known  as  "6^)X-1 11/30023 
Defense  Aid,  Vessels  and  Watercraft  (Allot,  to  U.  S. 
Mar.  Com.)   1941-1943."     [R.  22.] 
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Public  Law  247  made  appropriations  to  increase  the 
construction  fund  established  by  the  Merchant  Marine 
Act,  1936  (46  U.  S.  C.  A.  1116)  and  provided  that  "there 
may  be  transferred  from  this  appropriation  to  the  'Emer- 
gency Ship  Construction  Fund,  United  States  Maritime 
Commission,'  created  by  said  Act  of  February  6,  1941 
(Public  Law  5)  such  amounts  as  the  Commission  may 
deem  necessary  for  the  completion  of  the  program  author- 
ized by  said  Act." 

Public  Law  630  appropriated  funds  to  increase  the 
construction  fund  established  by  the  Merchant  Marine 
Act,  1936,  and  provided  that  this  construction  fund 
should  be  available  for  carrying  out  the  activities  and 
functions  which  the  Commission  is  authorized  to  perform 
under  Public  Law  247. 

In  other  words,  all  the  appropriations  for  the  ships  in 
question  were  made  either  to  carry  out  the  objects  and 
purposes  of  the  Merchant  Marine  Act  of  1936,  or  Public 
Law  5.  or  of  the  Lend-Lease  Act.  It  appears  that  of 
the  disputed  freight  charges,  $5,688.02  covered  by 
freight  bills  No.  F-18436-3  and  No.  F-21750-7,  was 
chargeable  to  the  Maritime  Commission  Revolving  Fund 
created  by  the  Act  of  June  29.  1936,  Section  1116  of  46 
U.  S.  C.  A.  Of  the  remaining  disputed  freight  charges, 
$1,836.28  was  payable  from  the  Emergency  Ship  Con- 
struction Fund  created  by  the  Act  of  February  6,  1941, 
Public  Law  5  of  the  77th  Congress,  and  $1,419.52  was 
payable  from  the  Defense  Aid,  Vessels  and  Watercraft 
Fund  created  by  the  Act  of  March  27,  1941,  Public  Law 
23  of  the  77th  Congress,  which  was  to  carry  out  the  pur- 
poses of  the  Lend-Lease  Act. 
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The  Stipulation  of  Facts  provides  that  the  materials 
shipped  were  purchased  with  funds  from  the  same  api)ro- 
priations  as  the  appropriations  from  which  the  freight 
charges  were  paid.  [R.  21.]  Therefore,  the  shijjments 
covered  by  freight  bills  No.  F-18436-3  and  F-21750-7 
were  purchased  from  the  Maritime  Commission  Revolv- 
ing Fund,  and  the  remaining  shipments  were  purchased 
from  the  other  two  funds  mentioned. 

(c)  What  Shipments  by  the  Maritime  Commission  Are  "Mili- 
tary or  Naval"  and  What  Shipments  Are  Civil? 

The  Supreme  Court  has  stated  in  the  decision  in  the 
Northern  Pacific  case  that  the  activities  of  the  Maritime 
Commission  can  be  "military  or  naval"  within  the  mean- 
ing of  Section  321(a).  The  activities  of  the  Maritime 
Commission  more  frequently  are  civil  activities.  The  ques- 
tion is  under  which  of  these  classifications  the  shipments 
of  materials  in  this  case  should  be  classed. 

At  the  start,  the  position  taken  by  the  Maritime  Com- 
mission should  be  mentioned.  It  appears  that  the  first 
official  action  taken  by  the  Maritime  Commission  claiming 
that  shipments  for  the  construction  of  its  vessels  were 
"military  or  naval"  was  the  resolution  of  December  4, 
1942.  [R.  72-75.]  By  this  resolution,  it  was  "deter- 
mined" that  as  of  December  8,  1^41  all  shipments  for  the 
construction  of  vessels  by  the  Maritime  Commission  "upon 
passage  of  title  to  the  Government  after  said  date  of  De- 
cember 8,  1941,  military  or  naval  property  of  the  United 
States  and  upon  shipment  moved  for  military  or  naval  and 
not  for  civil  use."  [R.  7S.]  Subsequently,  by  resolution 
of  July  2,  1946,  the  Maritime  Commission  "determined" 
that  property  of  the  Maritime  Commission  when  shipped 
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after  September  1,  1945  "should  not  be  regarded  as  mili- 
tary or  naval  property  of  the  United  States  moving  for 
military  use."     [R.  76-77.] 

It  should  be  noted  that  at  least  one  case  has  drawn  the 
dividing  line  at  a  different  place  than  drawn  by  the  Mari- 
time Commission. 

In  the  case  of  St.  Johns  River  Shipbuilding  Co.  v. 
Adams,  164  F.  (2d)  1012  (December  12,  1947,  C.  C.  A. 
5th  Cir.),  the  Court  held  that  employees  engaged  in  build- 
ing Liberty  ships  for  the  Maritime  Commission  were  en- 
gaged in  production  of  goods  for  commence  under  the  Fair 
Labor  Standards  Act,  but  that  employees  engaged  in  con- 
struction of  tankers  were  not  engaged,  the  Court  stated, 
pages  1014-1015: 

"These  employees  were  found  to  be  employed  in 
building  ships  and  doing  work  essential  to  that  end. 
Ships  are  by  the  definition  of  the  statute  included 
among  'goods.'  Sect.  3(i),  29  U.  S.  C.  A.,  §203(i). 
Ships  which  are  to  be  used  as  vehicles  of  interstate 
and  foreign  transportation  are  fairly  'goods  for  com- 
merce,' for  the  statute,  Sec.  3(b),  and  the  Constitu- 
tion include  transportation  as  commerce.  There  would 
be  no  difficulty  save  for  the  fact  of  war,  declared  in 
December,  1941.  Yet  war  does  not  stop  all  com- 
merce nor  suspend  the  laws  regulating  commerce. 
Goods,  including  ships,  may  still  be  produced  for 
commerce,  and  we  think  the  Liberty  Ships  were  so 
produced.  The  Maritime  Commission,  normally  a 
peace  time  agency,  made  the  contracts  for  these,  the 
contracts  reciting  as  their  authority  Act  No.  247, 
Aug.  25,  1941,  of  the  77th  Congress,  55  Stat.  669, 
681,  authorizing  it  to  contract  for  'merchant  vessels 
of  such  type,  size,  and  speed  as  [it]  may  determine 
to  be  useful  for  carrying  on  the  commerce  of  the 
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United  States  and  suitable  fur  conversion  into  naval 
or  military  auxiliaries.'  The  contracts  state  that  the 
vessels  ordered  are  such  vessels.  The  evidence  shows 
no  different  purpose  in  producing  them.  The  Inter- 
pretive Bulletin  No.  5  of  the  Wage  and  Hour  Divi- 
sion of  the  Department  of  Labor  issued  in  December 
1938,  revised  November,  1939,  state:  'Employees 
are  engaged  in  the  production  of  goods  for  commerce 
where  the  employer  intends  or  hopes  or  has  reason 
to  believe  that  the  goods  or  any  unsegregated  por- 
tion of  them  will  move  in  interstate  commerce. 
*  *  *  The  facts  at  the  time  the  goods  are  being 
produced  determine  whether  an  employee  is  engaged 
in  the  production  of  goods  for  commerce,  and  not 
any  subsequent  act  of  his  employer,  or  some  third 
party.'  Thus  the  agreed  purpose  of  these  ships  was 
primarily  commerce,  with  only  a  possibility  of  utiliz- 
ing them  later  for  war.  As  the  intentions  of  the 
owner  and  builder  stood  at  the  time  of  construction 
they  appear  to  have  been  ships  produced  for  com- 
merce. 

"The  tanker  contract  is  different.  The  Maritime 
Commission  there  recites  as  its  Congressional  author- 
ity Act  No.  70  of  the  78th  Congress,  approved  June 
14,  1943,  57  Stat.  151,  and  Presidential  action  direct- 
ing the  construction  of  vessels  of  the  type  described 
in  the  contract.  The  defense  of  the  United  States  is 
the  theme  of  this  Act,  and  of  that  which  it  supple- 
ments, Act  March  11,  1941,  55  Stat.  31,  22  U  S.  C. 
A.,   §411    et  scq.;   and  commerce   is   not   mentioned. 
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The  evidence  is  that  these  tankers  were  of  relatively 
small  size,  intended  to  be  used  in  the  fighting  in  the 
Pacific  in  hopping  from  island  to  island,  to  carry 
fuel  from  the  naval  bases  to  the  naval  vessels  and 
the  soldiers  at  the  fighting  front.  They  were  not 
fitted  out  and  equipped  as  commercial  vessels  would 
have  to  be  to  obtain  a  certificate  from  the  Coast 
Guard,  having  45  defects,  including  want  of  proper 
quarters  for  crews,  and  equipment  for  safety,  so  that 
only  crews  from  the  navy  could  operate  them  under 
a  special  permit.  They  were  turned  over  directly 
to  the  navy  at  the  Company's  dock.  They  became 
'expendibles'  at  the  battle  front.  They  were  goods 
produced  for  war,  not  for  commerce.  War  is  not 
commerce.  There  can  be  commerce  in  war  equip- 
ment, but  when  the  government  itself  in  the  midst 
of  war  has  produced  for  immediate  use  in  war  at  its 
own  expense  and  in  its  own  shipyard  special  type 
vessels  as  auxiliaries  for  its  navy  and  to  be  manned 
by  navy  crews,  commerce  is  not  involved  at  all.  The 
Company  and  its  employees  knew  it  was  not.  The 
war  power  of  the  federal  government  is  its  supreme 
power.  When  it  is  in  action  it  is  transcendent.  This 
work  was  not  the  time  and  place  to  bicker  about 
overtime.  The  men  who  manned  these  boats  got  no 
overtime.     They  staked  and  often  lost  their  lives. 

"There  is  evidence  that  these  tankers  can  be  altered 
for  business  use.  But  it  is  also  testified  that  not 
one  has  found  a  purchaser  since  the  fighting  ceased. 
It  remains  true  that  at  the  time  they  were  produced 
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they  were  for  war  and  not  commerce.  What  may 
possibly  be  done  with  them  in  the  future  is  irrelevant. 
Work  done  on  these  tankers  is  not  under  this  Act." 

It  is  to  be  noted  that  the  ships  other  than  tankers  being 
constructed  by  the  employees  referred  to  in  the  above 
case  were  constructed  under  Act  No.  247  of  August  25, 
1941,  77th  Congress,  which  is  one  of  the  acts  under  which 
the  vessels  in  this  case  were  being  constructed. 

A  somewhat  different  method  of  determination  of  this 
question  has  been  given  by  the  Comptroller  General  in  an 
opinion  dated  August  15,  1941  which  is  reported  in  21 
Comp.  Gen.  Op.  137.  This  opinion  was  given  in  response 
to  a  letter  from  the  Maritime  Commission  requesting  the 
status  under  the  Transportation  Act  of  1940  of  shipments 
by  rail  for  use  in  the  construction  of  ships  under  Public 
Law  5  of  the  77th  Congress  and  the  Lend  Lease  Act.  A 
copy  of  this  opinion  is  set  forth  in  the  Appendix,  but  the 
following  is  the  conclusion  of  the  Comptroller  General : 

"Therefore,  viewing  your  question  in  the  light  of 
the  purposes  to  be  served,  so  far  as  is  discernible 
from  the  legislation  under  which  it  appears  the  vessels 
are  to  be  constructed,  it  would  seem  reasonably  clear 
that  while  the  construction  of  the  vessels  for  which 
provision  is  made  in  the  joint  resolution  of  February 
6,  1941,  may  have  resulted  from,  or  may  have  been 
necessitated  by,  the  demands  arising  under  the  na- 
tional defense  program,  the  primary  purpose  of  said 
joint  resolution  was  to  provide  said  ships  as  a  means  . 
of  preserving  or  furthering  the  interests  of  the  com- 


—36— 

merce  of  the  United  States  and  to  augment  the  de- 
pleted facihties  available  for  that  purpose,  replacing 
vessels  withdrawn  from  said  service  because  of  the 
demands  of  defense.  On  the  other  hand,  in  the  Act 
to  Promote  the  Defense  of  the  United  States  and  in 
the  Defense  Aid  Supplemental  Appropriation  Act, 
1941,  the  emphasis  seems  to  be  placed  principahy  upon 
the  rendering  of  direct  aid  in  resistance  to  military 
aggression,  though  it  is  conceivable  at  least,  that  in 
some  instances  articles  authorized  to  be  manufactured 
or  produced  under  said  acts  might  be  put,  as  a  matter 
of  defense,  to  a  use  not  directly  connected  with  mili- 
tary operations.  Within  the  scope  of  these  objectives, 
it  is  realized  that  there  is  possible  a  wide  variation 
in  the  purpose  to  be  served  through  the  use  of  cargo 
vessels,  ranging  from  the  carrying  of  munitions  and 
supplies  for  direct  consumption  by  military  forces  to 
the  theatre  of  war,  on  the  one  hand,  to  the  transpor- 
tation of  cargoes  for  domestic  consumption,  related, 
as  a  matter  of  defense,  to  military  operations  only 
remotely,  if  at  all,  on  the  other.  The  question  as  to 
whether  the  materials  to  be  procured  for  the  con- 
struction of  the  cargo  vessels  here  concerned  under 
either  act  are  to  be  directed  to  the  accomplishment  of 
the  one  or  the  other  of  these  purposes  is  a  question 
of  fact  concerning  which  information,  initially  at 
least,  would  seem  to  be  an  exclusive  possession  of  the 
administrative  agencies  involved.  The  administrative 
determination,  therefore,  that  the  transportation  in- 
volved in  any  particular  instance  embraces  materials 
moving  for  military  or  naval  and  not  for  civil  use 
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will  be  given  appropriate  consideration.  Having  re- 
gard, however,  to  the  purpose  or  use  apparently  in- 
tended to  be  served  by  the  legislation  concerned,  it  is 
believed  that  with  respect  to  the  materials  for  the 
construction  of  the  cargo  vessels  authorized  under  the 
joint  resolution  of  February  6,  1941,  this  office  would 
not  be  required  to  object  to  the  payment  of  trans- 
portation charges  without  deduction  for  land-grant  in 
the  absence  of  an  administrative  determination  that, 
under  the  particular  facts  that  may  be  involved  in  any 
instance,  said  materials  are  being  transported  for 
military  or  naval  and  not  for  civil  use.  Likewise, 
with  respect  to  the  materials  for  the  construction  of 
cargo  vessels  pursuant  to  the  authorizations  in  the 
Act  to  Promote  the  Defense  of  the  United  States  and 
the  Defense  Aid  Supplemental  Appropriation  Act, 
1941,  if  it  be  administratively  determined  that  said 
vessels  are  to  serve  the  purposes  of  commerce — as  a 
matter  of  defense — rather  than  to  participate  in  the 
carrying  of  supplies  for  military  purposes,  and  that, 
therefore,  the  transportation  of  materials  for  their 
construction  is  regarded  as  involving  materials  mov- 
ing for  civil  rather  than  military  or  naval  use,  the  ad- 
ministrative certification  accordingly  will  be  accepted 
by  this  office  as  prima  facie  correct." 
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(d)  Time  When  Character  of  Shipments  Is  to  Be 
Determined. 

The  rates  applicable  to  a  shipment  are  determined  as  of 
the  time  the  shipment  is  delivered  to  the  carrier.  It  is, 
therefore,  necessary  to  examine  the  situation  as  it  then 
exists  to  determine  the  character  of  the  shipment  and  the 
proper  rate  applicable. 

Attached  is  a  statement  showing  as  to  all  the  shipments 
involved  in  this  action,  the  freight  bill  number,  the  num- 
bers and  date  of  the  bill  of  lading,  the  number  and  date 
of  the  contract  for  the  purchase  of  the  materials,  the  date 
of  the  consignment,  the  date  of  delivery,  the  number  and 
date  of  the  contract  for  construction  of  the  vessels  for 
which  the  materials  were  to  be  used,  and  the  act  and  date 
of  the  act  under  which  the  appropriations  were  made  for 
the  construction  of  the  ships.  This  information  was  as- 
sembled from  the  Stipulation  of  Facts.     [R.  14-39.] 

From  the  attached  statement,  it  appears  that  most  of 
the  acts  appropriating  funds  for  the  construction  of  the 
ships,  most  of  the  contracts  for  the  construction  of  the 
ships,  most  of  the  contracts  for  the  purchase  of  the  mate- 
rials shipped,  and  most  of  the  bills  of  lading  are  dated 
prior  to  December  8,  1941. 

Viewing  the  situation  as  of  the  time  of  shipment,  the 
best  way  of  determining  the  character  of  the  shipments  is 
by  the  purpose  for  which  the  vessels  were  to  be  con- 
structed as  shown  by  the  Acts  which  appropriated  the 
funds  for  their  construction.  The  particular  provisions 
of  these  acts,  as  well  as  the  hearings  prior  to  their  enact- 
ment, indicate  that  these  vessels  were  to  be  used  primarily 
for  commerce  and  not  primarily  for  military  or  naval 
purposes. 
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PubUc 
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Date 

F-mib-3 

MC-218872 

9-23-42 

CD-MC-42-U0 
(MC-3173) 

12-12-41 

1-26-43 

3-12-43 

MCc- 13097 

12-24-42 

247 
630 

8-25-41 
6-27-42 

F-10611.1 

MC-21162 

9-27-41 

MCc-lESP)-1008 

4-14-41 

12-16-41 
12-17-41 

1-20-42 

MCc-7785 

3-14-41 

5 

2-6-41 

F-10503-1J 

MC-88579 

11-25-41 

MCc-(ESP)-1520 

8-12-41 

12-9-41 

12-29-41 

MCC-778S 
MCc-7786 

3-14-41 
5-1-41 

S 
23 

2-6-41 
3-V-41 

F-10610-1 

MC.22992 
MC-19113 

10-3-41 
9-19-41 

MCc-(ESP)-1145 
MCc-(ESP)-1016 
MCc-(ESP)-1083 

6-20-41 
4-16-41 
5-17-41 

12-29-41 
1-6-42 

1-23-42 
1-23-42 

MCc-7785 
MCC-77S6 

3-14-41 

5-1-41 

5 
23 

2-6-41 
3-27-41 

F-10540-1 

MC 
MC 

28270 
34759 

10-13-41 
12-11-41 

MCc-(ESP)-1837 
MCc-(  ESP) -2690 

9-8-41 
11-27-41 

12-21-41 
12-22-41 

1-6-42 
1-8-42 

MCc-7785 
MCc-7786 

3-14-41 
5-1-41 

5 
23 

2-6-41 
3-27-41 

F-21750-7 

MC 
MC 

411214 
411234 

4-6-43 

MCc-(ESP)-730 
PD-MC-43-10664 

3-4-43 

5-16to 
5-31-43 

6-14  to 
6-23-43 

MCc-13097 

12-24-42 

247 
630 

8-25-41 

MC 

411239 

6-27-42 

MC 

411273 

F-10535-1 

MC 
MC 
MC 
MC 
MC 

16624 
16623 
16626 
16627 
16629 

9-3-41 

MCc-(ESP)-1028 

4-16-41 

12-17-41 
1-1-42 

1-3-42 
1-9-42 

MCC-778S 

3-14-41 

5 

2-6-41 

F-11274-J 

MC 
MC 
MC 
MC 
MC 

37295 
37321 
37322 
37325 
37326 

12-18-41 

MCc-{ESP)-I020 

4-16-41 

2-23-42 
4-6-42 

4-18-42 
4-20-42 

MCc-7785 

3-14-41 

5 

2-6-41 
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(e)  Summary  of  Reasons  Why  Materials  in  This  Case  Were 
Not  Military  or  Naval  Property  Moving  for  Military  or 
Naval  and  Not  for  Civil  Use  Within  the  Meaning  of 
Section  321(a). 

As  has  been  stated,  the  only  information  at  the  time 
of  shipment  as  to  the  use  of  the  materials  shipped  were 
that  they  were  to  be  used  for  the  construction  of  ships 
constructed  under  PubHc  Laws  5,  23,  247  and  630  of  the 
77th  Congress.  These  laws  indicated  primarily  that  these 
ships  were  being  constructed  for  carrying  on  the  commerce 
of  the  United  States.  Public  Law  5  authorized  the  con- 
struction of  ocean-going  cargo  vessels  of  "such  type,  size, 
and  speed  as  the  Commission  may  determine  to  be  useful 
in  time  of  emergency  for  carrying  on  the  commerce  of 
the  United  States  and  to  be  capable  of  the  most  rapid 
construction."  While  Public  Law  23  does  not  provide 
what  kind  of  ships  should  be  constructed,  the  President 
"authorized  the  Commission  to  enter  into  commitments 
for  the  construction  of  emergency  type  vessels  similar  to 
those  which  the  Commission  is  authorized  to  construct 
under  'Public  Law  5.'  "  [R.  16.]  Therefore,  the  vessels 
constructed  under  Public  Laws  Nos.  5  and  23  were  con- 
structed for  carrying  on  commerce. 

Public  Laws  Nos.  247  and  630  made  appropriations  to 
the  construction  fund  established  by  the  Merchant  Marine 
Act,  1936.  The  appropriations  made  by  these  acts,  un- 
less transferred  to  the  Emergency  Construction  Fund  es- 
tablished by  Public  Law  5,  were  for  use  in  constructing 
merchant  vessels  "useful  for  carrying  on  the  commerce 
of  the  United  States  and  suitable  for  the  conversion  into 
naval  or  military  auxiliaries."  [R.  17-18.]  In  other 
words,  these  vessels  were  constructed  as  merchant  vessels, 
but  of  such  size,  etc.,  "suitable  for  the  conversion  into 
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naval  or  military  auxiliaries."  This  is  in  accordance  with 
the  general  policy  of  the  Maritime  Commission,  as  estab- 
lished in  the  Merchant  Marine  Act,  1936,  and  set  forth 
in  Sections  1101  and  1120  of  46  U.  S.  C.  A,,  supra. 
These  provisions  were  applicable  to  all  ships  constructed 
by  the  Maritime  Commission  and  in  no  way  indicate  an 
intention  to  actually  use  the  vessels  as  naval  or  military 
auxiliaries.  In  this  case  there  is  no  showing  of  any  in- 
tention that  the  ships  in  question  would  be  so  converted, 
nor  any  evidence  that  they  were  in  fact  so  converted.  The 
Stipulation  of  Facts  states  that  the  shipments  comprised 
materials  for  use  in  construction  of  vessels  (Liberty 
Ships)  built  by  the  California  Shipbuilding  Corporation 
for  the  United  States  Maritime  Commission.    [R.  14.] 

The  reports  to  Congress  prior  to  the  passage  of  these 
acts  indicated  that  the  use  of  the  ships  constructed  under 
these  acts  was  to  be  primarily  for  carrying  on  commerce. 
The  testimony  of  Admiral  Land  further  indicated  that 
this  was  the  primary  purpose  of  the  construction  of  these 
ships. 

The  case  of  St.  Johns  River  Shipbuilding  Co.  v.  Adams, 
164  F.  (2d)  1012,  supra,  held  that  ships  constructed  under 
Public  Law  247  of  the  77th  Congress  were  primarily  for 
commerce  and  were  to  be  placed  in  a  different  classifica- 
tion than  tankers  being  constructed  primarily  for  war 
purposes  which  was  not  commerce. 

The  opinion  of  the  Comptroller  General  given  August 
15,  1941  stated  that  in  his  opinion,  ships  constructed 
under  the  Public  Law  No.  5  of  the  77th  Congress  was 
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primarily   for  preserving  and   furthering  the   interest  of 
the  commerce  of  the  United  States. 

For  all  these  reasons,  it  must  be  concluded  that  as  the 
materials  being  shipped  in  this  action  were  to  be  used  for 
vessels  to  be  constructed  primarily  for  commerce,  these 
shipments  were  not  military  or  naval  property  moving  for 
military  or  naval  and  not  for  civil  use  within  the  meaning 
of  Section  321(a)  of  the  Transportation  Act  of  1940. 

III. 

The  Trial  Court  Properly  Held  for  Pacific  Electric 
Railway  Company  as  to  Certain  of  the  Shipments 
as  Title  Was  Not  in  the  United  States  at  the 
Time  of  Shipment. 

The  exception  in  Section  321(a)  applies  to  "property 
of  the  United  States."  In  order  to  be  "property  of  the 
United  States"  under  this  section,  it  is  well  settled  that 
title  to  the  property  shipped  must  be  in  the  United  States 
at  the  time  of  shipment. 

United  States  v.  Galveston,  Harrishurg  &  San  An- 
tonio Railway  Company,  279  U.  S.  401,  7Z  L. 
Ed.  760  (May  13,  1929); 

Orcgon-Washingtou  Railroad  &  Navigation  Com- 
pany V.  United  States,  225  U.  S.  339,  65  L.  Ed. 
667  (March  7,  1921); 

Henry  H.  Cross  Co.  v.  United  States,  133  F.  (2d) 
183'  (7th  Cir.)   (Feb.  3,  1934); 

Illinois  Central  Railroad  Company  v.  United  States, 
265  U.  S.  208,  68  L.  Ed.  983  (May  26,  1924) ; 

Louisville  &  Nashville  Railroad  Co)npany  v.  United 
States,  267  U.  S.  395,  69  L.  Ed.  678  (March  2, 
1925). 
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The  particular  shipments  as  to  which  title  was  not  in 
the  United  States  at  the  time  of  shipment  are  the  fol- 
lowing : 


Carrier's  Bill 

Bill  of  Lading 

Purchase  Contract 

Amount  in 

Number 

Number 
MC-88579 

Number 

Dispute 

F-10503-12 

MCc-(ESP)-1520 

$   321.02 

F-10610-1 

MC-22992 

MCc-(ESP)-1145 

201.89 

F-10540-1 

MC-28270 

MCc-(ESP)-1837 

420.02 

MC-34759 

MCc-(ESP)-2690 

200.73 

Total  $1,143.66 

Contracts  MCc-(ESP)-1520  and  MCc-(ESP)-1145 
each  provided  that  "Title  to  all  of  the  products  covered  by 
this  order  will  remain  in  the  Seller  until  delivery  there- 
of has  been  made  to  the  Buyer  at  the  destination  herein 
named." 

Contracts  MCc-(ESP)-1837  and  MCc-(  ESP) -2690 
each  provided  "The  goods  covered  herein  are  the  property 
of  the  Seller  until  delivered  to  the  Buyer  at  the  Buyer's 
fabricating  point  herein  specified  and  shall  not  be  diverted 
or  reconsigned  without  permission  of  the  Seller." 

It  will  be  noted  that  in  each  of  the  above  cases  there 
was  an  express  provision  in  the  contract  that  title  remain 
in  the  seller  until  delivery  of  the  goods.  This  clearly 
shows  that  title  was  not  in  the  Government  during  the 
time  of  shipment  as  to  any  of  these  shipments. 

The  Government,  apparently,  takes  the  position  that  in 
spite  of  these  clear  contract  provisions,  that  title  was  in 
the  Government  during  the  time  of  shipment  because 
shipment  was  to  be  on  Government  bill  of  lading.    Where 
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there  is  no  provision  in  the-  contract  as  to  title,  it  has 
l)een  held  that  where  the  contract  provides  for  shipment 
on  Government  bill  of  lading,  that  is  some  indication 
that  title  would  pass  to  the  Government  at  the  time  of 
shipment. 

Illinois  Central  Railroad  Company  v.  United  States, 
265  U.  S.  208,  68  L.  Ed.  983  (May  26,  1924) ; 

Louisville  &  Nashville  Railroad  Company  v.  United 
States,  267  U.  S.  395,  69  L.  Ed.  678  (March  2, 
1925). 

On  the  other  hand,  it  has  been  held  that  the  mere  use 
of  Government  bills  of  lading  does  not  show  that  title 
is  in  the  United  States.  In  the  case  of  Louisville  &  Nash- 
ville Railroad  Company  v.  United  States,  267  U.  S.  395 
at  402,  it  is  stated: 

"The  conclusion  that  the  coal  furnished  the  Tono- 
pah  was  to  be  delivered  at  the  mine  is  not  sustained 
by  the  facts  found.  Under  the  invitation  to  bid,  pro- 
posal and  acceptance,  delivery  was  to  be  made  along- 
side the  vessel  at  Pensacola.  The  coal  was  trans- 
ported on  government  bills  of  lading.  The  United 
States  paid  the  freight,  less  land-grant  deductions. 
The  use  of  government  bills  of  lading  and  the  pay- 
ment of  reduced  charges  by  the  United  States  are  not 
sufficient  to  sustain  a  finding  that  the  coal  was  the 
property  of  the  United  States  when  hauled  by  appel- 
lant. There  is  nothing  to  indicate  that  title  passed 
before  delivery  at  the  vessel.'' 

See,  also: 

Henry  H.  Cross  Co.  v.  United  States,  133  F.  (2dj 
183  at  186. 
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Therefore,  as  to  the  above  mentioned  shipments  the 
Government  can  in  no  event  claim  the  benefit  of  land-grant 
rates  as  the  property  shipped  was  not  "property  of 
the  United  States"  within  the  meaning  of  Section  321(a). 

Conclusion. 

It  is,  therefore,  submitted  that  the  District  Court  er- 
roneously found  that  the  shipments  involved  in  this 
action  were  military  or  naval  property  moving  for  military 
or  naval  and  not  for  civil  use,  and  should  have  granted 
plaintiff  judgment  for  the  full  amount  of  $8,943.82. 

It  is  further  submitted  that  the  District  Court  correctly 
found  that  as  to  shipments  covered  by  bills  of  lading 
Nos.  MC-88579,  MC-22992,  MC-28270  and  MC-34759 
title  of  the  shipment  was  not  in  the  United  States  at  the 
time  of  shipment,  and  therefore,  the  United  States  was 
in  no  event  entitled  to  land-grant  rates  as  to  these  ship- 
ments. 

Respectfully  submitted, 

Frank  Karr, 
C.  W.  Cornell, 
E.  D.  Yeomans, 
Attorneys  for  Pacific  Electric  Raihvay  Company. 


APPENDIX. 

1.  Section  321(a)  and  (b)  of  the  Transportation  Act 
of  1940. 

2.  United  States  v.  Powell,  91  L.  Ed.  868,  330  U.  S. 
238,  67  S.  Ct.  742. 

3.  Northern  Pacific  Ry.  Co.  v.  United  States,  91  L.  Ed. 
876,  330  U.  S.  248,  67  S.  Ct.  747. 

4.  Opinion  of  Comptroller  General  reported  in  21  Corp. 
Gen.  Op.  137. 

1.  Transportation  Act  of  1940. 

"Sec.  321.  (a)  Notwithstanding  any  other  provision 
of  law,  but  subject  to  the  provisions  of  sections  1(7)  and 
22  of  the  Interstate  Commerce  Act,  as  amended  (49  U.  S. 
C.  A.,  §§1,  22),  the  full  applicable  commercial  rates,  fares, 
or  charges  shall  be  paid  for  transportation  by  any  com- 
mon carrier  subject  to  such  Act  of  any  persons  or  prop- 
erty for  the  United  States,  or  on  its  behalf,  except 
that  the  foregoing  provision  shall  not  apply  to  the 
transportation  of  military  or  naval  property  of  the 
United  States  moving  for  military  or  naval  and 
not  for  civil  use  or  to  the  transportation  of  members 
of  the  military  or  naval  forces  of  the  United  States  (or  of 
property  of  such  members)  when  such  members  are  travel- 
ing on  official  duty;  and  the  rate  determined  by  the  Inter- 
state Commerce  Commission  as  reasonable  therefor  shall 
be  paid  for  the  transportation  by  railroad  of  the  United 
States  mail:  Provided,  howci'er,  That  any  carrier  by 
railroad  and  the  United  States  may  enter  into  contracts 
for    the    transportation    of    the    United    States    mail    for 
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less  than  such  rate:  Provided  further ^  That  section  3709, 
Revised  Statutes  (U.  S.  C,  1934  edition,  title  41,  sec.  5), 
(41  U.  S.  C.  A.,  §5),  shall  not  hereafter  be  construed 
as  requiring  advertising  for  bids  in  connection  with  the 
procurement  of  transportation  services  when  the  services 
required  can  be  procured  from  any  common  carrier  law- 
fully operating  in  the  territory  where  such  services  are 
to  be  performed. 

"(b)  If  any  carrier  by  railroad  furnishing  such  trans- 
portation, or  any  predecessor  in  interest,  shall  have  re- 
ceived a  grant  of  lands  from  the  United  States  to  aid  in 
the  construction  of  any  part  of  the  railroad  operated  by 
it,  the  provisions  of  law  with  respect  to  compensation  for 
such  transportation  shall  continue  to  apply  to  such  trans- 
portation as  though  subsection  (a)  of  this  section  had 
not  been  enacted  until  such  carrier  shall  file  with  the 
Secretary  of  the  Interior,  in  the  form  and  manner  pre- 
scribed by  him,  a  release  of  any  claim  it  may  have  against 
the  United  States  to  lands,  interests  in  lands,  compensa- 
tion, or  reimbursement  on  account  of  lands  or  interests  in 
lands  which  have  been  granted,  claimed  to  have  been 
granted,  or  which  it  is  claimed  should  have  been  granted 
to  such  carrier  or  any  such  predecessor  in  interest  under 
any  grant  to  such  carrier  or  such  predecessor  in  interest 
as  aforesaid.  Such  release  must  be  filed  within  one  year 
from  the  date  of  the  enactment  of  this  Act.  Nothing  in 
this  section  shall  be  construed  as  requiring  any  such  car- 
rier to  reconvey  to  the  United  States  lands  which  have 
been  heretofore  patented  or  certified  to  it,  or  to  prevent 
the  issuance  of  patents  confirming  the  title  to  such  lands 
as  the  Secretary  of  the  Interior  shall  find  have  been  here- 
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tofore  sold  by  any  such  carrier  lo  an  innocent  purchaser 
for  value  or  as  preventing  the  issuance  of  patents  to  lands 
listed  or  selected  by  such  carrier,  which  listing  or  selec- 
tion has  heretofore  been  fully  and  finally  approved  by  the 
Secretary  of  the  Interior  to  the  extent  that  the  issuance 
of  such  patents  may  be  authorized  by  law." 

2.      United   States   v.   Powell,   91    L.    Ed.   868,   330 
U.  S.  238,  67  S.  Ct.  742,  March  3,  1947. 

These  cases  involve  controversies  between  the  United 
States  and  respondent  carriers  over  the  transportation 
charges  for  shipments  of  government  property  in  1941. 
In  one  case  phosphate  rock  and  superphosphate  are  in- 
volved; in  the  other,  phosi)hate  rock.  In  both  the  com- 
modities were  purchased  by  the  United  States,  shipped  on 
government  bills  of  lading  over  the  lines  of  respondents, 
and  consigned  to  the  British  Ministry  of  War  Transport. 
They  were  exported  to  Great  Britain  under  the  Lend- 
Lease  Act  of  March  11,  1941,  55  Stat.  31.  22  U.  S.  C 
Supp.  I,  §411  et  scq.,  for  use  as  farm  fertilizer  under 
Britain's  wartime  program  for  intensified  production  of 
food.  It  is  agreed  that  these  shipments  were  "defense 
articles"  as  defined  in  §2  of  that  Act/ 

Respondents  billed  the  United  States  for  transporta- 
tion charges  on  these  shipments  at  the  commercial  rate  and 
were  paid  at  that  rate.  The  Seaboard  is  a  land-grant 
railroad.  The  Atlantic  Coast  Line  is  not;  but  it  entered 
into  an  equalization  agreement  with  the  United  States  in 
1938  under  which  it  agreed  to  accept  land-grant  rates  for 
shipments    which    the    United    States    could    alternatively 


^The  term  includes  "Any  agricultural,  industrial  or  other  coni- 
moditv  or  article  for  defense." 


move  over  a  land-grant  road.^  The  General  Accounting 
Office  excepted  to  these  payments  on  the  ground  that 
land-grant  rates  were  applicable.  The  amounts  of  the 
alleged  overpayments  were  deducted  from  subsequent  bills 
concededly  due  by  the  United  States.  Respondents  there- 
upon instituted  suits  under  the  Tucker  Act,  36  Stat.  1091, 
1093,  as  amended,  28  U.  S.  C.  §41(20),  to  recover  the 
amounts  withheld.  The  United  States  counterclaimed  for 
the  difference  between  the  amounts  due  under  the  com- 
mercial rate  and  those  due  under  the  land-grant  rate  and 
asked  that  the  difference  be  set  off  against  the  claims  of 
respondents  and  that  the  complaints  be  dismissed.  The 
District  Courts  gave  judgment  for  respondents.  The 
Circuit  Court  of  Appeals  affirmed.  (152  F.  (2d)  228, 
230.)  The  cases  are  here  on  petitions  for  writs  of 
certiorari  which  we  granted  because  of  the  importance 
of  determining  the  controlling  principle  for  settlement 
of  the  many  claims  of  this  character  against  the  Govern- 
ment. 

For  years  the  land-grant  rate  was  fifty  per  cent  of  the 
commercial  rate  and  was  applicable  to  the  transportation 
of  property  or  troops  of  the  United  States.  43  Stat. 
477,  486,  10  U.  S.  C.  §1375;  United  States  v.  Union 
Pacific  R.  Co.,  249  U.  S.  354,  355;  Southern  Ry.  Co.  v. 
United  States,  322  U.  S.  72,  73.     A  change  was  effected 


-The  points  from  which  the  phosphate  was  moved  by  the  Atlantic 
Coast  Line  are  also  stations  on  the  Seaboard  Line.  Hence  the 
United  States  is  entitled  to  secure  land-grant  deductions  from  the 
Atlantic  Coast  Line  if  the  Seaboard  would  have  been  subject  to 
land-grant  rates  on  those  articles. 

Since  the  land-grant  rates  were  substantially  lower  than  the  com- 
mercial rates,  roads  which  competed  with  the  land-grant  lines  were 
unable  to  get  the  government  business.  For  that  reason  they  en- 
tered into  equalization  agreements.  See  Southern  R.  Co.  v.  United 
States,  322  U.  S.  72,  88  L.  ed.  1144,  1146,  1147,  64  S.  Ct.  869. 
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by  the  Transportation  Act  of  September  18,  1940,  54 
Stat.  898,  954,  49  U.  S.  C.  §65.     See  Krug  v.  Santa  Fe 

Pac.  R.  Co.,  329  U.  S All  carriers  by  railroad 

which  released  their  land  grant  claims  against  the  United 
States^  were  by  that  Act  entitled  to  the  full  commercial 
rates  for  all  shipments,  except  that  those  rates  were  in- 
applicable to  the  transportation  of  "military  or  naval 
l)roperty  of  the  United  States  moving  for  military  or  naval 
and  not  for  civil  use  or  to  the  transportation  of  members 
of  the  military  or  naval  forces  of  the  United  States  (or 
of  property  of  such  members)  when  such  members  are 
traveling  on  official  duty  .  .  ."  §321  (a).*  The  Sea- 
board filed  such  a  release.  Accordingly,  the  question 
presented  by  these  cases  is  whether  the  fertilizer  was 
"military  or  naval  property  of  the  United  States  moving 


•'^Section  321(b). 

■*This  provision  was  eliminated  from  §321  (a)  by  the  Act  of 
December  12.  1945,  59  Stat.  606,  c.  573,  49  U.  S.  C.  A.  §65 (a). 
lOA  F.  C.  A..  Title  49.  §65 (a).  Section  2  of  that  Act  made  Octo- 
ber 1,  1946,  the  effective  date  of  the  amendment  but  provided  that 
"any  travel  or  transportation  specifically  contracted  for  prior  to 
such  effective  date  shall  be  j^aid  for  at  the  rate,  fare,  or  charge  in 
effect  at  the  time  of  entering  into  such  contract  of  carriage  or 
shipment." 

Senator  Wheeler.  Chairman  of  the  Senate  Committee  on  Inter- 
state Commerce,  who  had  charge  of  the  bill  on  the  floor,  made  the 
following  statement  concerning  pending  controversies  of  the  nature 
involved  in  the  instant  cases : 

"Now,  Mr.  President.  I  wish  to  repeat  what  I  said  a  moment 
ago.  It  should  be  made  perfectly  clear  that  the  passage  of  this 
bill  resulting  in  the  rei:)eal  of  the  land-grant  rates  will  have 
no  effect  whatever  upon  the  controversies  as  to  the  proper 
classification  of  this  material,  provided  it  has  moved  prior  to 
the  effective  date  of  the  act.  These  controversies,  which  were 
discussed  extensively  at  the  hearings,  will  have  to  be  settled  by 
the  courts;  and  action  on  the  present  bill,  if  favorable,  will 
have  no  effect  whatever  upon  the  question  of  whether  materials 
that  have  moved  prior  to  the  repeal  fall  within  or  without  the 
classification  of  militarv  or  naval  propertv."  91  Cong.  Rec. 
p.  9237. 


for  military  or  naval  and  not  for  civil  use"  within  the 
meaning  of  §321  (a)  of  the  Transportation  Act. 

The  legislative  history  of  the  Transportation  Act  of 
1940  throws  no  light  on  the  scope  of  the  except  clause.^ 
But  it  is  apparent  from  the  face  of  the  statute  that  there 
are  important  limitations  on  the  type  of  property  which 
must  be  carried  at  less  than  the  applicable  commercial 
rates.  In  the  first  place,  it  is  not  the  transportation  of 
''all"  property  of  the  United  States  that  is  excepted  but 
only  the  transportation  of  "military  or  naval"  property 
of  the  United  States.  In  the  second  place,  the  excepted 
property  must  be  "moving  for  military  or  naval  and  not 
for  civil  use."  Thus  the  scope  of  the  clause  is  restricted 
both  by  the  nature  of  the  property  shipped  and  by  the  use 
to  which  it  will  be  put  at  the  end  of  the  transportation. 

The  bulk  and  main  stress  of  petitioner's  argument  are 
based  on  the  Lend-Lease  Act  which  was  enacted  about 
six  months  after  the  Transportation  Act.  It  is  pointed 
out  that  in  the  case  of  every  shipment  under  the  Lend- 
Lease  Act  there  was  a  finding  by  the  Executive  that  the 


5See  H.  Rep.  No.  2016,  76th  Cong.,  3d  Sess.,  p.  87;  H.  Rep. 
No.  2832,  76th  Cong.,  3d  Sess.,  p.  93.  Relief  from  land  grant 
deductions  was  urged  on  the  basis  of  the  financial  plight  of  the 
railroads  and  the  substantial  increase  in  government  traffic  which 
occurred  in  the  1930's.  See  Report  of  President's  Committee  of 
September  20.  1938,  I  hearings.  House  Committee  on  Interstate 
and  Foreign  Commerce,  76th  Cong.,  1st  Sess.,  on  H.  R.  2531,  pp. 
261,  271-272;  Public  Aids  to  Transportation  (1938),  Vol.  II, 
pp.  42-45.  The  section  finally  enacted  appears  to  represent  a  com- 
promise between  a  House  Bill  eliminating  land-grant  rates  entirely 
(see  H.  Rep.  No.  1217,  76th  Cong.,  1st  Sess..  p.  27)  and  a  Senate 
Bill  which  by  its  silence  left  them  unchanged.  S.  2009,  76th  Cong.. 
1st  Sess. 
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shi])ment  would  promote  our  national  defense,"  that  the 
Act  was  indeed  a  defense  measure,''  and  that  unless  the 
administration  of  that  Act  is  impeached,  all  lend-lease 
"defense  articles"  fall  within  the  except  clause  and  are 
entitled  to  land-grant  rates. 

Under  conditions  of  modern  warfare,  foodstuffs  lend- 
leased  for  civilian  consumption,  sustained  the  war  pro- 
duction program  and  made  possible  the  continued  manu- 
facture of  munitions,  arms,  and  other  war  supplies  neces- 
sary to  maintain  the  armed  forces.  For  like  reasons, 
fertilizers  which  made  possible  increased  food  production 
served  the  same  end.  In  that  sense  all  civilian  supplies 
which  maintained  the  health  and  vigor  of  citizens  at  home 
or  abroad  served  military  functions. 

So  for  us  the  result  would  be  clear  if  the  standards  of 
the  Lend-Lease  Act  were  to  be  read  into  the  Transporta- 


"The  authority  was  vested  in  the  President  who  might,  when  he 
deemed  it  "in  the  interest  of  national  defense."  authorize  the  Secre- 
tary of  War,  the  Secretary  of  the  Navy,  or  the  head  of  any  other 
department  or  agency  of  the  Government  to  lease,  lend,  etc.,  "any 
defense  article."    §3(a)(2). 

'The  Act  was  entitled  "An  Act  to  Promote  the  Defense  of  the 
United  States";  and  the  interests  of  national  defense  were  the 
standards  governing  its  administration,  as  §3(a)(2),  supra,  note  6. 
makes  plain.  The  same  purpose  is  evident  from  the  Committee 
Reports.  H.  Rep.  No.  18.  77th  Cong.,  1st  Sess..  pp.  2.  11;  S.  Rep. 
No.  45,  77th  Cong.,  1st  Sess.,  p.  2.  And  as  President  Roosevelt 
stated  on  Sejitemlier  11,  1941,  in  transmitting  the  Second  Report 
under  the  Act.  "We  arc  not  furnishing  this  aid  as  an  act  of  charity 
or  sympathy,  but  as  a  means  of  defending  America.  .  .  .  The 
lend-lease  program  is  no  mere  side  issue  to  our  program  of  arming 
for  defense.  It  is  an  integral  part,  a  keystone,  in  our  great  national 
effort  to  jireserve  our  national  security  for  generations  to  come,  bv 
crushing  the  disturbers  of  our  peace."  S.  Doc.  No.  112,  77th  Cong.. 
1st  Sess.,  p.  \T. 


tion  Act.  For  the  circumstance  that  the  fertilizer  was  to 
be  used  by  an  ally  rather  than  by  this  nation  would  not 
be  controlling. 

Our  difficulty,  however,  arises  when  we  are  asked  to 
transplant  those  standards  into  the  Transportation  Act. 
And  that  difficulty  is  not  surmounted  though  the  excep- 
tion in  §321  (a)  be  construed,  as  it  must  be,  Northern 
Pacific  R.  Co.  V.  United  States,  No.  400,  decided  this  day, 
strictly  in  favor  of  the  United  States. 

In  the  first  place,  the  Transportation  Act,  which  pre- 
ceded the  Lend-Lease  Act  by  only  six  months,  provided 
its  own  standards.  They  were  different  at  least  in  terms 
from  the  standards  of  the  Lend-Lease  Act;  and  they 
were  provided  at  a  time  when  Congress  was  much  con- 
cerned with  the  problems  of  national  defense.  In  Septem- 
ber, 1940,  when  the  Transportation  Act  was  passed,  Con- 
gress and  the  nation  were  visibly  aware  of  the  possibilities 
of  war.  Appropriations  for  the  army  and  navy  were  being 
increased  and  the  scope  of  their  operations  widened,^ 
alien  registration  was  required,^  training  of  civilians  for 
military  service  was  authorized, ^^  development  of  stock 
piles  of  strategic  and  critical  materials  was  encouraged^^ 
— to  mention  only  a  few  of  the  measures  being  passed 


8See,  for  example.  Act  of  June  11,  1940,  54  Stat.  265,  292,  297; 
Act  of  June  13,  1940,  54  Stat.  350,  377.  c.  343,  Act  of  June  14, 
1940,  54  Stat.  394,  c.  364,  34  U.  S.  C.  A.  §498-1,  11  F.  C.  A., 
Title  34,  §498-1;  Acts  of  June  15,  1940,  54  Stat.  396,  c.  365,  22 
U.  S.  C.  A.  §521,  5  F.  C.  A.,  Title  22,  §521,  54  Stat.  400,  c.  375, 
34  U.  S.  C.  A.  §749c-l,  11  F.  C.  A..  Title  34,  §749c-l :  Act  of 
June  26,  1940,  54  Stat.  599,  c.  430. 

"Act  of  June  28,  1940,  54  Stat.  670,  c.  439,  8  U.  S.  C.  §451 
et  seq.,  2  F.  C.  A.,  Title  8,  §§451   et  seq. 

lOAct  of  September  16,  1940,  54  Stat.  885,  c.  720,  50  U.  S.  C. 
App.  §301  et  seq.,  11  F.  C.  A.,  Title  50.  Appx.  5,  §1. 

11  Act  of  September  16,  1940,  54  Stat.  897,  c.  721,  15  U.  S.  C.  A. 
§606cl,  4  F.  C.  A.,  Title  15,  §606cl. 


in  the  interests  of  national  defense.  See  50  Yale  L.  J.  250. 
Moreover,  the  realities  of  total  war  were  by  then  plain  to 
all.  Europe  had  fallen;  militarism  was  rampant.  Yet  in 
spite  of  our  acute  awareness  of  the  nature  of  total  war, 
in  spite  of  the  many  measures  bein^  enacted  and  the  many 
steps  being  taken  by  the  Congress  and  the  Chief  Execu- 
tive to  prepare  our  national  defense  §321  (a)  of  the 
Transportation  Act  was  couched  in  different  terms.  In 
other  parts  of  that  Act/^  as  in  many  other  Congressional 
enactments  passed  during  the  period,  the  exigencies  of 
national  defense  constituted  the  standard  to  govern  ad- 
ministrative action.  But  the  standard  written  into 
§321  (a)  did  not  reflect  the  necessities  of  national  defense 
or  the  demands  which  total  war  makes  on  an  economy. 
It  used  more  conventional  language — "military  or  naval" 
use  as  contrasted  to  ''civil"  use.  That  obviously  is  not 
conclusive  on  the  problem  of  interpretation  which  these 
cases  present.  Hut  in  light  of  the  environment  in  which 
§321  (a)  was  written  we  are  reluctant  to  conclude  that 
Congress  meant  "all  property  of  the  United  States  trans- 
ported for  the  national  defense"  when  it  used  more  re- 
strictive language. 

In  the  second  place,  the  language  of  §321  (a)  empha- 
sizes a  distinction  which  would  be  largely  obliterated  if  the 
requirements  of  national  defense,  accentuated  by  a  total 
war  being  waged  in  other  parts  of  the  world,  were  read 
into  it.  Section  321(a)  uses  "military  or  naval"  use  in 
contrast  to  "civil"  use.  Yet  if  these  fertilizer  shipments 
are  not  for  "civil"  use.  we  would  find  it  difficult  to  hold 
that  like  shipments  by  the  Government  to  farmers  in  this 


^-Thus  §1  emphasized  the  policy  in  establishing  a  national  trans- 
]xirtation  system  adequate,  inter  alia,  to  meet  the  needs  "of  the 
national  defense." 
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country  during  the  course  of  the  war  were  for  ''civil" 

use.     For  in  total  war  food  supplies  of  allies  are  pooled; 

•'•■'.  11''  .       •   •  ' 

and  the  importance  of  mairit'amirig  '  f ull  agricultural  pro- 
duction '  in  this  country  if  the'  war  effort  w^s  to  be 
successful,  cannot  be  gainsaid.  When  the  resoui*ces  of  a 
nation  are  mobilized  for  war,  most  of  what  it  does  is 
for  a  military  end — whether  it  be  rationing,  or  increased 
industrial  or'  agricultural  production,  price  control,  or 
the  host  of  other  farhiliar  activities.  But  in  common 
parlance,  such  activities  are  civil,  not  military.  It  seems 
to  us  that  Congress  marked  that  distinction  when  it 
wrote  §321  (a).  If  that  is  not  the  distinction,  then  "for 
military  or  naval  and  not  for  civil  use"  would  have  to  be 
read  "for  military  or  naval  use  or  for  civil  use  which 
serves  the  national  defense."  So  to  construe  §321  (a.) 
would,  it  seems  to  us,  largely  or  substantially  wipe  out  the 
line  which  Congress  drew  and,  in  time  of  war,  would 
blend  "civil"  and  "military"  when  Congress  undertook  to 
separate  them.  Yet  §321  (a)  was  designed  as  permanent 
legislation,  not  as  a  temporary  measure  to  meet  the 
exigencies  of  war.  It  Was  to  supply  the  standard  by 
which  rates  for  government  shipments  were  to  be  deter- 
mined at  all  times— in  peace  as  well  as  in  war.  Only  if 
the  distinction  between  "military"  and  "civil"  which  com- 
mon parlance  niarks  is  preserved,  will  the  statute  have  a 
constant  meaning  whether  shipments  are  made  in  days 
of  peace,  at  tiihes  when  there  is  hurried  activity  for 
defense,  or  during  a  state  of  war. 

In  the  third  place,  the  exception  in  §321  (a)  extends 
not  only  to  the  transportation  of  specified  property  for 
specified  uses.  It  extends  as  well  to  "the  transportation 
of  members  of  the  military  or  naval  forces  of  the  United 
States    (or    of    property   of    such    members)    when    such 
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members  are  traveling  on  official  duty.  .  .  ."  That 
clause  plainly  does  not  include  the  multitude  of  civilians 
employed  by  the  Government  during  the  war  and  exclu- 
sively engaged  in  furthering  the  war  effort,  whether  they 
be  lend-lease  officials  or  others.'^  Thus,  the  entire  except 
clause  contained  in  §321  (a)  will  receive  a  more  harmoni- 
ous construction  if  the  scope  of  "military  or  naval"  is 
less  broadly  construed,  so  as  to  be  more  consonant  with 
the  restrictive  sense  in  which  it  is  obviously  used  in  the 
])ersonnel  portion  of  the  clause. 

In  sum.  we  hold  that  rcs])ondents  in  these  cases  were 
entitled  to  the  full  applicable  commercial  rate  for  the 
transportation  of  the  fertilizer.  In  Northern  Pacific  R. 
Co.  V.  United  States,  supra,  we  develop  more  fully  the 
breadth  of  the  category  of  "military  or  naval  property" 
of  the  United  States  "moving  for  military  or  naval 
.  .  .  use."  It  is  sufficient  here  to  say  that  the  fertilizer 
was  being  transported  for  a  "civil"  use  within  the  meaning 
of  §321  (a),  since  it  was  destined  for  use  by  civilian 
agencies  in  agricultural  projects  and  not  for  use  by  the 
armed  services  to  satisfy  any  of  their  needs  or  wants  or 
by  any  civilian  agency  which  acted  as  their  adjunct  or 
otherwise  serviced  them  in  any  of  their  activities. 

Affirmed. 

Mr.  Justice  Rutledge  dissents. 


'^Thc  provision  under  land-grant  legislation  that  "troops  of  the 
United  States"  should  he  transported  at  half  rates  was  held  not  to 
include  discharged  soldiers,  discharged  military  prisoners,  reiected 
applicants  for  enlistment.  ap])licants  for  enlistment  provisionally  ac- 
cepted, retired  enlisted  men.  or  furloughed  soldiers  en  route  back 
to  their  stations.  United  States  v.  Union  P..  249  U.  S.  354.  63 
L.  cd.  643.  39  S.  Ct.  294.  supra.  The  same  result  was  reached  in 
the  case  of  engineer  officers  of  the  War  Department  who  were  as- 
signed to  dutv  in  connection  with  the  improvement  of  rivers  and 
harliors.  Southern  P.  Co.  r.  United  States,  285  U.  S.  240.  76  L. 
cd.  736,  52  S.  Ct.  324. 
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3.  Northern  Pac.  Ry.  Co.  v.  United  States,  91 
L.  Ed.  876,  330  U.  S.  248,  67  S.  Ct.  747,  March  3, 
1947. 

This  is  a  companion  case  to  No.  56,  United  States  v. 
Powell,  and  No.  57,  United  States  v.  Atlantic  Coast  Line 
R.  Co.,  decided  this  day  [330  U.  S.  238,  ante,  868,  67 
S.  Ct.  742].  This  case,  Hke  those,  involves  the  construc- 
tion of  the  provision  §321  (a)  of  the  Transportation  Act 
of  1940  [September  18]  1940,  54  Stat.  898,  854,  954  c. 
722,  49  U.  S.  C.  A.  :§65  (a),  lOA  F.  C.  A.  title  49, 
§65  (a)  which  entitles  ''military  or  naval  property  of 
the  United  States  moving  for  military  or  naval  and  not 
for  civil  use"  to  land-grant  rates.  43  Stat.  477,  486,  10 
U.  S.  C.  §1375.  It  qualified  to  receive  the  higher  rates 
authorized  by  §321  (a)  of  the  Transportation  Act  of 
1940  by  the  timely  filing  of  the  required  release  of  land- 
grant  claims  pursuant  to  §321   (b)  of  the  Act.^ 

The  shipments  in  controversy  were  made  over  peti- 
tioner's railroad  on  government  bills  of  lading  in  1941, 
1942,  and  1943.  They  were  admittedly  government  prop- 
erty at  the  time  of  carriage.  Petitioner  submitted  its  bills 
to  the  Government  at  the  published  commercial  tariff 
rates.  The  United  States,  claiming  that  under  §321  (a) 
of  the  Transportation  Act  each  shipment  was  entitled  to 
move  at  land-grant  rates,  deducted  the  difference  between 
the  commercial  rates  and  the  land-grant  rates.  Petitioner 
thereupon   brought   this   suit   under   the   Tucker   Act   to 


^This  release  was  followed  by  a  settlement  of  the  litigation  before 
this  Court  in  United  States  v.  Northern  P.  R.  Co.,  311  U.  S.  317, 
85  L.  Ed.  210,  61  S.  Ct.  264.  See  United  States  v.  Northern  P. 
R.  Co.  (D.  C.  Wash.),  41  F.  Supp.  273;  S.  Doc.  No.  48,77th 
Cong.,  1st  Sess. 
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recover  the  deducted  sums.  The  District  Court  entered 
judgment  for  the  United  States  on  the  claims  here  in- 
volved. 64  F.  Supp.  1.  The  Circuit  Court  of  Appeals 
affirmed.    156  F.  2d  346.    The  case  is  here  on  certiorari. 

The  shipments  involved  five  types  of  property: 

Copper  cable. — Copix^r  cable  was  transported  to  Ta- 
coma,  Washington,  for  use  in  the  installation  of  de- 
gaussing equipment  (a  defense  against  magnetic  mines) 
on  a  cargo  vessel  being  so  built  that  it  might  readily  be 
converted  into  a  military  or  naval  auxiliary.  The  work 
was  done  by  a  contractor  under  contract  with  the  Mari- 
time Commission.  The  degaussing  specifications  were 
furnished  by  the  Navy  which  also  furnished  the  equip- 
ment and  bore  the  cost.  The  vessel  was  delivered  in  1941 
and  was  operated  as  directed  by  the  Maritime  Commis- 
sion or  the  War  Shipping  Administration.  \Miether  it 
operated  as  a  cargo  vessel  or  as  a  military  or  naval 
auxiliary  does  not  appear. 

Lumber  for  construction  of  munitions  plant. — In  1942 
the  Twin  Cities  Ordnance  Plant  was  being  constructed 
in  Minnesota  by  contractors  under  the  supervision  of 
the  Army.  The  plant  was  government  owned  and  Army 
sponsored.  Army  officers  were  procuring  agents  for  the 
lumber  used  in  the  construction.  Petitioner  transported 
lumber  for  use  in  the  construction.  The  plant  was  com- 
pleted in  1943  and  manufactured  ammunition  for  the 
armed   forces. 

Lumber  for  coiistmctiofi  of  Marine"  Corps  pontons. — 
Petitioner  in  1943  carried  fir  lumber  to  a  plant  in  Minne- 
sota to  be  treated,  kiln  dried,  milled,  and  manufactured 
by  a  contractor  into  parts  of  demountable  floating  bridges 
required    to   move   military    personnel    and    war    vehicles 
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across  water  barriers.  The  construction  was  under  a  con- 
tract with  the  Marine  Corps.  The  manufactured  product 
was  either  shipped  overseas  in  connection  with  military 
or  naval  operations  or  was  used  in  connection  with  the 
training-  of  combat  engineers. 

Bowling  alleys  for  Dutch  Harbor. — Petitioner  moved 
bowling  alley  equipment  to  Seattle,  Washington,  for  re- 
shipment  to  the  Naval  Air  Base,  Dutch  Harbor,  Alaska. 
The  Navy  had  entered  into  a  contract  for  the  construction 
of  an  air  base  at  Dutch  Harbor  on  public  land  reserved 
for  Navy  use.  The  purchase  and  installation  of  the  bowl- 
ing alleys  were  pursuant  to  that  contract  and  were 
approved  by  the  Navy  officer  who  had  supervision  and 
control  of  the  construction  program.  The  recreational 
facilities,  which  included  the  bowling  alleys,  were  planned 
for  initial  use  by  the  civilian  construction  crew  and  then, 
when  construction  work  was  ended,  by  the  Navy.  But 
in  fact  they  were  used  only  be  members  of  the  armed 
forces. 

Liquid  paving  asphalt  for  Cold  Bay,  Alaska,  airport. — 
In  1942  petitioner  moved  liquid  paving  asphalt  to  Seattle, 
Washington,  for  reshipment  to  Alaska.  The  asphalt  was 
for  use  in  constructing  runways  at  an  airport  at  Cold 
Bay  under  a  program  of  the  Civil  Aeronautics  Authority 
approved  by  a  joint  cabinet  board  as  being  necessary  for 
the  national  defense.  Work  was  commenced  by  a  civilian 
contractor  and,  after  the  shipment  had  moved,  was  taken 
over  by  the  Army  which  thereafter  had  full  control  of 
the  field. 

In  four  of  the  above  instances  the  property  was  con- 
signed to  an  army  or  navy  officer;  in  the  fifth,  the  ship- 
ment of  liquid  paving  asphalt,  the  Civil  Aeronautics  Au- 
thority  was   the   consignee.      And   as   we   have  said,   the 
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property  in  each  case  was  at  the  time  of  shipment  prop- 
erty of  the  Unit^(;l  States.  The  question  remains  whether 
within  the  meanjng  of  §321  (a)  it  was /'military  or 
naval"  ])roperty  and,  if  so,  whetl^er  it  was  "moving  for 
military  or  naval"  use. 

There  is  a  suggestion  that,  since  the  shipment  of 
asphalt  was  to  a  civilian  agency,  the  Ciyil  Aeronautics 
Authority,  it  was  not  "military  or  naval"  property.  Tlie 
theory  is  that  "military  or  naval"  property  rneans  only' 
property  shipped  bv  or  under  control  of  the  army  or 
navy. 

We  see  no  merit,  in  that  suggestion.  Section  321  (a) 
makes  no  reference  to  specific  agencies  or  departments 
of  government.  The  fact  tJiat  the  War  or  Navy  Depart- 
ment does  the  procurement  might,  of  course,  carry  spe- 
cial weight  or  be  decisive  in  close  cases.  But  it  is  well 
known  that  procurement  of  military  supplies  or  war  ma- 
terial is  often  handled  by  agencies  other  than  the  War 
and  Navy  Departments.  Procurement  of  cargo  and 
transport  vessels  by  the  Maritime  Commission  is  an  out- 
standing example.  See  jV^crchant  Marine  Act  of  1936, 
§902,  49  Stat.  2015-2016,  as  amended,  46  U.  S.  C.  §1242. 
And  shortly  before  the  Transportation  Act  of  1940  was 
enacted,  Congress  by  the  Act  of  June  25,  1940.  54  Stat. 
572,  S73-S74,  authorised  the  Reconstruction  Finance  Cor- 
poration to  create  subsidiary  corporations  to  purchase 
and  produce  equipment,  supplies,  and  machinery  for  the 
manufacture  of  arms,  ammunition,  and  implements  of 
war.  And  latei"  that  Act  was  amended  to  enable  those 
corporations  to  purchase  or  produce  any  supply  or  article 
necessary  for  the  national  defense  or  war  effort.  Act  of 
June  10.  1941,  55  Stat.  248,  249.  As  we  have  held  \u 
United  States  z:  Pon'cll,  supra,  not  every  purchase  which 
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furthers  the  national  defense  is  for  "military  or  naval" 
use  within  the  meaning  of  §321  (a).  But  property  may 
fall  within  that  category  though  it  is  procured  by  depart- 
ments other  than  War  or  Navy. 

It  is  also  suggested  that  the  property  covered  by  the 
exception  in  §321  (a)  is  confined  to  property  for  ultimate 
use  directly  by  the  armed  forces.  Under  that  view  mate- 
rials shipped  for  the  construction  of  vessels  for  the  Mari- 
time Commission  and  used  to  service  troops  at  home  or 
abroad  would  not  be  ''military  or  naval"  property.  We 
likewise  reject  that  argument.  Civilian  agencies  may 
service  the  armed  forces  or  act  as  adjuncts  to  them.  The 
Maritime  Commission  is  a  good  example.  An  army  and 
navy  on  foreign  shores  or  in  foreign  waters  cannot  live 
and  fight  without  a  supply  fleet  in  their  support.  The 
agency,  whether  civil  or  military,  which  performs  that 
function  is  serving  the  armed  forces.  The  property  which 
it  employs  in  that  service  is  military  or  naval  property, 
serving  a  military  or  naval  function. 

But  petitioner  contends  that,  even  if  that  is  true,  the 
construction  of  vessels  or  other  military  equipment  or 
supplies  is  in  a  different  category.  It  argues  that  none 
of  the  articles  shipped  in  the  present  case  was  military  or 
naval,  since  they  were  not  furnished  to  the  armed  forces 
for  their  use.  They  were  supplied,  so  the  argument  runs, 
for  manufacture  and  construction  which  are  civilian  pur- 
suits and  which  were  here  in  fact  performed  by  civilian 
contractors.  Only  the  completed  product,  not  the  com- 
ponent elements,  was,  in  that  view,  for  military  or  naval 
use. 

Military  or  naval  property  may  move  for  civil  use, 
as  where  army  or  navy  surplus  supplies  are  shipped  for 
sale  to  the  public.    But  in  general  the  use  to  which  the 
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property  is  to  be  put  is  tiie  controlling  test  of  its  military 
or  naval  character.  Pencils  as  well  as  rifles  may  be  mili- 
tary property.  Indeed,  the  nature  of  modern  war,  its 
multifarious  aspects,  the  requirements  of  the  men  and 
women  who  constitute  the  armed  forces  and  their  ad- 
juncts, give  military  or  naval  i)ro|)erty  such  a  broad 
sweep  as  to  include  almost  any  type  of  property.  More 
than  articles  actually  used  by  military  or  naval  personnel 
in  combat  are  included.  Military  or  naval  use  includes 
all  property  consumed  by  the  armed  forces  or  by  their 
adjuncts,  all  property  which  they  use  to  further  their 
projects,  all  property  which  serves  their  many  needs  or 
wants  in  training  or  preparation  for  war,  in  combat,  in 
maintaining  them  at  home  or  abroad,  in  their  occupation 
after  victory  is  won.  It  is  the  relation  of  the  shipment 
to  the  military  or  naval  effort  that  is  controlling  under 
§321  (a).  The  property  in  question  may  have  to  be 
reconditioned,  repaired,  processed  or  treated  in  some  other 
way  before  it  serves  their  needs.  But  that  does  not 
detract  from  its  status  as  military  or  naval  property. 
Southern  Pacific  Co.  v.  Defense  Supplies  Corp.,  64  Fed. 
Supp.  605.  Within  the  meaning  of  §321  (a)  an  inter- 
mediate manufacturing  phase  cannot  be  said  to  have  an 
essential  "civil"  aspect,  when  the  products  or  articles  in- 
volved are  destined  to  serve  military  or  naval  needs.  It 
is  the  dominant  purpose  for  which  the  manufacturing  or 
processing  activity  is  carried  on  that  is  controlling. 

Measured  by  that  test,  there  can  be  no  doubt  that  the 
five  types  of  property  involved  in  the  present  litigation 
were  "military  or  naval"  proi)erty  of  the  United  States 
"moving  for  military  or  naval  and  not  for  civil  use" 
within  the  meaning  of  §321  (a).  The  lumber  for  the 
pontons,  the  asphalt  for  the  airfield,  the  lumber  for  the 
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ammunition  plant  were  used  in  Army  or  Navy  projects 
directly  related  to  combat  preparations  or  to  actual  com- 
bat. Copper  cable  for  the  cargo  vessel,  though  farther 
removed  from  that  category,  was  well  within  the  defini- 
tion of  ''military  or  naval"  property.  It,  too,  was  a  de- 
fensive weapon.  Beyond  that  it  was  purchased  by  the 
Navy  Department  and  consigned  to  one  of  its  officers. 
It  was  supplied  pursuant  to  Navy  specifications;  and  the 
ship  on  which  it  was  installed  was  being  prepared  for 
possible  ultimate  use  by  the  Navy.  The  bowling  alleys 
were  also  well  within  the  statutory  classification.  The 
needs  of  the  armed  forces  plainly  include  recreational 
facilities.  The  morale  and  physical  condition  of  combat 
forces  are  as  important  to  the  successful  prosecution  of 
a  war  as  their  equipment.  The  fact  that  the  bowling 
alleys  were  planned  for  initial  use  of  civilianworkers 
makes  no  difference.  It  is  the  nature  of  the  work  being 
done,  not  the  status  of  the  person  handling  the  materials, 
that  is  decisive.  Supplies  to  maintain  civilians  repairing 
army  or  navy  planes  is  a  case  in  point.  The  dominant 
purpose  of  the  project  in  this  case  was  the  same  whether 
civilians  or  military  or  navy  personnel  did  the  actual 
work. 

Petitioner  contends  that  if  Congress  intended  to  include 
in  "military  or  naval  property"  articles  for  use  in  the 
manufacture  of  implements  of  war,  it  would  have  said  so. 
It  seeks  support  for  that  position  from  other  Congres- 
sional enactments  under  which  such  materials  were  ex- 
cluded because  not  mentioned^  or  were  included  by  spe- 


-The  embargo  against  "arms  or  munitions  of  war"  authorized  by 
the  Joint  Resolution  of  March  14,  1912  (see  Z7  Stat.  1733).  was 
held  not  to  include  machinery  for  the  construction  of  a  munitions 
plant.     32  Op.  Atty.  Gen.  132. 


—19— 

cific  reference.^  We  can  find,  however,  little  support  for 
petitioner's  contention  in  that  ar^^ument.  Apart  from  the 
different  wording  of  those  acts  and  the  different  ends 
they  served,  there  is  one  decisive  and  controlling  circum- 
stance. We  have  more  in  §321  (a)  than  a  declaration 
that  "military  or  naval"  property  is  entitled  to  land- 
grant  rates.  Congress  went  further  and  drew  the  line 
between  property  moving  for  ''military  or  naval"  use 
and  property  moving  for  "civil"  use.  As  we  have  said, 
the  controlling  test  is  the  use  to  which  the  property  is 
dedicated  or  devoted.  The  fact  that  Congress  did  not 
define  what  was  a  "military  or  naval"  use  as  distin- 
guished from  a  "civil"  use  is  unimportant.  The  classifica- 
tion made  by  Congress  under  this  Act,  unlike  that  made 
under  the  acts  on  which  petitioner  relies,  was  all  inclusive 
not  partial.  What  is  military  or  naval  is  contrasted  to 
what  is  civil.  The  normal  connotation  of  one  serves  to 
delimit  or  expand  the  other.  It  is  in  that  context  that 
"militarv  or  naval"  must  be  construed. 


3Thus  the  Act  of  July  2.  1940.  54  Stat.  712.  714.  Chajx  508.  50 
U.  S.  C.  A.  App.,  §701,  authorized  the  President  to  prohibit  or 
curtail  "the  exportation  of  any  military  equipment  or  munitions,  or 
component  parts  thereof,  or  machinery,  tools,  or  material,  or  sup- 
plies necessary  for  the  manufacture,  servicing,  or  operations 
thereof     .     .     ." 

The  Act  of  November  30,  1940,  54  Stat.  1220.  Chap.  926.  50 
U.  S.  C.  A.,  §101.  11  F.  A.  C.  Tide  50.  §101,  amending  the  Anti- 
Sabotage  Act,  defined  "national-defense  material"  as  including 
"arms,  armament,  ammunition,  livestock,  stores  of  clothing,  food, 
foodstufl's,  fuel,  supi^lics,  munitions,  and  all  other  articles  of  wliat- 
ever  description  and  any  part  or  ingredient  thereof,"  which  the 
United  States  intended  to  use  in  the  national  defense. 

The  Act  of  October  16.  1941,  55  Stat.  742.  c.  445  50  U  S 
C.  A.  Appx.  §721.  11  F.  A.  C.  Title  50.  Appx.  20.  §1.  author- 
ized the  President  to  rc(|uisition  the  following  tvpes  of  proj^ertv 
for  the  defense  of  the  United  States :  "military  or  naval  equip- 
ment, supplies,  or  munitions,  or  component  parts  thereof,  or 
machinery,  tools,  or  materials  necessary  for  the  manufacture,  serv- 
icing, or  operation  of  such  equipment,  supplies,  or  munitions    ,    .    ." 
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Petitioner  also  cotends  that  §321  (a)  is  a  remedial 
enactment  which  should  be  liberally  construed  so  as  to 
permit  no  exception  which  is  not  required.  Cf.  Piedmont 
&  N.  Rv.  Co.  V.  Interstate  Commerce  Commission,  286 
U.  S.  299,  311-312.  But  it  is  a  familiar  rule  that  where 
there  is  any  doubt  as  to  the  meaning  of  a  statute  which 
"operates  as  a  grant  of  public  property  to  an  individual, 
or  the  relinquishment  of  a  public  interest,"  the  doubt 
should  be  resolved  in  favor  of  the  Government  and 
against  the  private  claimant.  Slidell  v.  Grandjean,  111 
U.  S.  412,  437.  See  Southern  Ry.  Co.  v.  United  States, 
322  U.  S.  72,  76.  That  rule  has  been  applied  in  con- 
struing the  reduced  rate  conditions  of  the  land-grant 
legislation.  Southern  Pacific  Co.  v.  United  States,  307 
U.  S.  393,  401 ;  Southern  Ry.  Co.  v.  United  States,  supra. 
That  principle  is  applicable  here  where  the  Congress,  by 
writing  into  §321  (a)  an  exception,  retained  for  the 
United  States  an  economic  privilege  of  great  value.  The 
fact  that  the  railroads,  including  petitioner,  filed  releases 
of  their  land-grant  claims  in  order  to  obtain  the  benefits 
of  §321  (a)  is  now  relied  upon  as  constituting  full  con- 
sideration for  the  rate  concession.  It  is  accordingly 
argued  that  the  railroads  made  a  contract  with  the  United 
States  which  should  be  generously  construed.  Cf.  Russell 
V.  Sebastian,  233  U.  S.  195,  205.  The  original  land- 
grants  resulted  in  a  contract.  Burke  v.  Southern  Pacific 
R.  Co.,  234  U.  S.  669,  680.  Yet,  as  we  have  seen,  they 
were  nonetheless  public  grants  strictly  construed  against 
the  grantee.  The  present  Act,  though  passed  in  the  in- 
terests of  the  railroads,  was  in  essence  merely  a  continua- 
tion of  land-grant  rates  in  a  narrower  category.  There- 
fore, it,  too,  must  be  construed  like  any  other  public  grant. 

Affirmed. 
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4.    TRANSPORTATION LaND-GrANT     DEDUCTIONS MILI- 
TARY OR  Naval  Property  of  the  United  States. 
(B-19374)     21  Comp.  Gen.  Op.  137. 

"Comptroller   General   Warren   to   the   Chairman,   U.   S. 
Maritime  Commission,  August  15,  1941: 

"I  have  your  letter  of  August  2,  1941,  as  follows: 
"As  you  know  the  Commission  is  presently  en- 
gaged in  an  extensive  ship  construction  program  for  the 
construction  of  312  emergency  type  cargo  vessels  under 
Public  Law  5,  77th  Congress,  1st  Session,  approved  Feb- 
ruary 6,  1941,  and  the  Lend  Lease  Act.  Expansion  of 
this  program  is  probable. 

"The  emergency  type  vessels  are  being  constructed  pur- 
suant to  Public  Law  5,  whereby  the  Commission  is  au- 
thorized to  provide  'as  rapidly  as  possible  cargo  ships  es- 
sential to  the  commerce  and  defense  of  the  United  States,' 
and  pursuant  to  the  Lend  Lease  Act  and  appropriations 
thereunder  (Public  Law  11  and  Public  Law  2}^,  77th 
Congress,  1st  Session,  approved  March  11  and  March  27, 
1941,  respectively)  whereby  the  Commission  is  authorized 
to  manufacture  and  procure  cargo  vessels  defined  as  'de- 
fense articles  for  the  Government  of  any  country  whose 
defense  the  President  deems  vital  to  the  defense  of  the 
United  States.'  In  order  to  carry  out  this  program  with 
the  speed  expressed  or  inherent  in  the  respective  statutory 
authorizations,  the  vessels  in  (juestion  are  of  identical 
design  and  are  under  construction  in  emergency  shipyards 
owned  by  the  Government  in  various  parts  of  the  United 
States.  Further  in  the  interests  of  speed,  efficiency,  and 
economy  the  Commission  has  deemed  it  desirable  to  pro- 
cure and  provide,  by  contracting  directly  or  through  an 
agent,  for  the  manufacture  of  the  greater  part  of  the  mate- 
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rials  and  equipment  for  use  in  the  construction  of  the 
emergency  type  vessels.  Under  this  procedure  as  materials 
and  equipment  are  needed  by  the  various  shipyards  they 
are  shipped  to  such  yards  under  Government  Bills  of 
Lading.  At  the  time  of  shipment  such  materials  and 
equipment  are  property  of  the  United  States.  The  quan- 
tity of  materials  purchased  directly  by  the  shipbuilders  or 
on  an  f.o.b.  destination  basis  is  relatively  small. 

"Obviously,  large  expenditures  must  be  made  by  the 
Commission  in  payment  of  transportation  charges  and 
the  probable  extent  of  such  expenditures  must  be  deter- 
mined as  accurately  as  possible  in  order  to  provide  for 
proper  allocation  of  funds  in  the  Commission's  budget. 
Under  present  circumstances,  however,  it  is  extremely 
difficult  to  ascertain  the  extent  of  the  funds  necessary  to 
allocate  from  time  to  time  on  account  of  such  charges. 
Due  to  the  withdrawal  of  ships  from  intercoastal  trade 
and  due  to  the  fact  that  the  urgent  needs  of  the  shipyards 
frequently  require  rail  shipment  even  if  water  carriage 
were  otherwise  available,  a  reasonable  anticipation  of 
transportation  charges  is  particularly  difficult  with  re- 
spect to  iron  and  steel,  and  their  products,  in  view  of  the 
extreme  differential  prevailing  between  rail  and  water 
rates  on  such  items.  In  this  connection,  the  Commission, 
through  its  Director,  Emergency  Ship  Construction  Divi- 
sion, has  been  requested  by  the  Office  of  Price  Administra- 
tion and  Civilian  Supply  to  authorize  that  agency  to 
represent  the  Commission's  views  with  regard  to  securing 
the  agreement  of  the  railroads  to  reduce  their  commer- 
cial rates  on  iron  and  steel,  and  their  products,  and  also 
to  consider  negotiating  a  rate  under  Section  22  of  the 
Interstate  Commerce  Act  for  shipments  of  Government 
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property  not  subject  to  land  grant  reduction.  In  view  of 
the  large  quantity  of  freight  moving  under  the  emergency 
ship  construction  program,  the  Commission  has  indicated 
accord  with  the  general  aims  mentioned  above  and  is 
interested  in  an  early  determination  of  the  problems  in- 
volved. We  have  been  advised  l)y  the  Office  of  Price  Ad- 
ministration and  Civilians  Supply,  however,  that  while 
the  Transportation  Act  of  1940  abolished  land  grant  de- 
ductions with  respect  to  Government  property,  the  rail- 
roads have  expressed  unwillingness  to  reduce  their  com- 
mercial rates  so  long  as  there  is  any  doubt  as  to  the 
application  to  Maritime  Commission  property  of  the  ex- 
ception contained  in  Section  321,  Part  II,  Title  III,  of  the 
Transportation  Act  which  leaves  in  effect  land  grant  rates 
so  far  as  concern  the  shipment  of  'military  or  naval  prop- 
erty of  the  United  States.'  The  ai)plicable  portion  of  said 
section  reads  as  follows: 

"  'Sec.  321.  (a)  Notwithstanding  any  other  provision 
of  law,  but  subject  to  the  provisions  of  sections  1(7) 
and  22  of  the  Interstate  Commerce  Act,  as  amended,  the 
full  applicable  commercial  rates,  fares,  or  charges  shall 
be  paid  for  transportation  by  any  common  carrier  subject 
to  such  Act  of  any  persons  or  property  for  the  United 
States,  or  on  its  behalf,  except  that  the  foregoing  provi- 
sion shall  not  apply  to  the  transportation  of  military  or 
naval  property  of  the  United  States  moving  for  military 
or  naval  and  not  for  civil  use  or  to  the  transportation  of 
members  of  the  military  or  naval  forces  of  the  United 
States  (or  of  property  of  such  members)  when  such 
members  are  traveling  on  official  duty:     *     "^     *' 

"The  douln  in  this  case  appears  to  be  predicated  upon 
the    unquestioned    fact    that    the    vessels    for    which    the 


—24— 

materials  and  equipment  purchased  by  the  Commission  are 
to  be  used,  are  being  constructed  as  part  of  the  Govern 
ment's  emergency  National  Defense  Program. 

"The  work  under  the  Commission's  emergency  cargo 
vessel  program  was  commenced  pursuant  to  authorization 
by  the  President  with  funds  allocated  or  authorized  under 
the  emergency  fund  for  the  President  contained  in  the 
Military  Appropriation  Act  (Public  No.  611,  76th  Con- 
gress, approved  June  13,  1940)  which  Act  provides,  in 
part,  with  respect  to  said  fund,  as  follows: 

"  'To  enable  the  President,  through  the  appropriate 
agencies  of  the  Government,  without  reference  to  section 
3709,  Revised  Statutes,  to  provide  for  emergencies  af- 
fecting the  national  security  and  defense  and  for  each  and 
every  purpose  connected  therewith,  including  all  of  the 
objects  and  purposes  specified  under  any  appropriation 
available  or  to  be  made  available  to  the  War  Department 
for  the  fiscal  years  1940  and  1941 ;  and  the  furnishing 
of  Government-owned  facilities  at  privately  owned  plants; 

"Funds  allocated  under  said  emergency  fund  were  used 
in  financing  the  construction  of  shipbuilding  facilities 
essential  to  the  construction  of  the  vessels. 

"Public  Law  5,  under  which  200  of  the  312  emergency 
cargo  vessels  are  being  constructed,  appropriates  sums 
which  by  the  terms  of  the  Act  are,  in  addition  to  the  fore- 
going, necessary  under  a  program  of  $350,000,000  to  pro- 
vide for  the  facilities  and  the  construction  of  the  ships. 
In  this  connection  the  President,  in  a  message  to  Congress 
on  January  16,  1941,  said: 

"  'Because  of  the  urgency  of  the  situation,  and  after 
consultation  with  the  Office  of   Production   Management 


—25— 

with  respect  both  to  the  necessity  for  immediate  action 
and  to  the  coordination  of  this  ship  construction  with 
other  phases  of  the  national-defense  program,  I  have  al- 
ready allocated  to  the  Maritime  Commission  the  sum  of 
$500,000  from  the  emergency  fund  for  the  President  con- 
tained in  the  Military  Appropriation  Act,  1941,  and  have 
authorized  the  Commission  to  enter  into  contracts  for 
these  purposes  to  the  extent  of  $36,000,000  under  the 
contractual  authority  contained  in  said  appropriation.' 

"Irrespective  of  the  possible  subsequent  disposition  of 
these  vessels  the  materials  and  equipment  destined  for 
use  in  their  construction  are  at  no  time  in  the  custody 
or  control  of  the  military  or  naval  establishments  of  the 
Government.  Accordingly,  it  seems  a  determination  that 
such  materials  and  equipment  are  'military  or  naval  prop- 
erty' must  be  based  upon  the  broader  ground  that  but  for 
the  existence  of  emergencies  afifecting  the  security  and  de- 
fense of  the  United  States  the  program  would  not  have 
been  launched. 

"In  general,  the  classification  of  the  component  mate- 
rials and  equipment  for  the  112  emergency  type  vessels 
being  constructed  under  the  Lend  Lease  Act,  as  'military 
or  naval  property  of  the  United  States,'  is  governed  by 
the  same  considerations  prevailing  with  respect  to  the  200 
vessels  being  constructed  pursuant  to  Public  Law  5. 

"In  view  of  the  use  of  the  words  'military  or  naval' 
in  connection  with  the  transportation  of  members  of  the 
military  or  naval  forces  of  the  United  States  in  said  Sec- 
tion 321  of  the  Transportation  Act,  1<^40.  the  Commis- 
sion inclines  to  the  view  that  by  parity  of  reasoning, 
'military  or  naval  jiroperty'  should  be  confined  to  prop- 
erty in  actual  use  or  custody  of  the  War  or  Navy  Depart- 
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ments.  However,  since  the  vessels  in  question  are  being 
constructed  solely  because  of  the  emergencies  afifecting  the 
security  and  defense  of  the  United  States,  and  since  the 
applicable  legislation  was  designed  to  further  the  ends 
of  national  defense  from  the  point  of  view  of  military 
and  naval  preparedness,  the  Commission  believes  that 
there  exists  sufficient  doubt  in  the  premises  to  ask  for 
a  determination  of  the  question  by  your  office. 

'In  view  of  the  resultant  appropriation  saving  in  the 
event  land  grant  rates  are  applicable  to  this  freight,  and 
the  possibility  of  a  favorable  conclusion  to  the  afore- 
mentioned negotiations  pending  between  the  Office  of  Price 
Administration  and  Civilian  Supply  and  the  rail  carriers 
in  the  event  land  grant  rates  are  not  applicable,  it  is  re- 
spectfully requested  that  we  may  receive  your  decision 
at  an  early  date. 

"It  is  understood  from  the  foregoing  that  the  question 
presented  relates  to  the  right  of  the  United  States  to  deduc- 
tion for  land  grant  from  commercial  transportation 
charges  on  shipments  of  iron  and  steel  procured  by  the 
United  States  Maritime  Commission  for  the  construction 
of  certain  cargo  vessels,  200  of  which  are  to  be  constructed 
under  authority  of  the  joint  resolution  approved  February 
6,  1941,  Public  Law  5,  55  Stat.  5,  making  an  appropria- 
tion to  the  Martime  Commission  for  emergency  cargo  ship 
construction,  and  the  remainder,  112  cargo  vessels,  under 
authorizations  made  pursuant  to  the  Act  to  Promote  the 
Defense  of  the  United  States,  approved  March  11,  1941, 
being  Public  Law  11,  55  Stat.  31. 

"It  is  noted  you  state  that  the  materials  and  equipment 
destined  for  use  in  the  construction  of  these  vessels  are 
at  no  time  in  the  custody  or  control  of  the  military  or 
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naval  establishments  of  the  Government  and  that  the  Mari- 
time Commission  is  inclined  to  the  view  that  the  term 
'military  or  naval  property'  as  used  in  the  Transportation 
Act  of  1940,  54  Stat.  898,  should  be  confined  to  property 
in  the  actual  use  or  custody  of  the  War  or  Navy  De- 
partments, but  that  doubt  in  the  matter  exists  by  reason 
of  the  unquestioned  fact  that  the  vessels  concerned  are 
being  constructed  solely  because  of  emergencies  affecting 
the  security  and  defense  of  the  United  States  and  pur- 
suant to  legislation  designed  to  further  the  ends  of  national 
defense  from  the  point  of  view  of  military  and  naval  pre- 
paredness. 

"In  connection  with  the  considerations  so  advanced  it 
will  be  observed  that  the  provisions  of  the  Transportation 
Act  of  1940,  prescribing  exemption  from  the  requirement 
for  the  payment  otherwise  of  the  full  applicable  commer- 
cial rates  and  charges  for  or  on  behalf  of  the  United 
States,  relate  in  terms  to  'military  or  naval  property  of 
the  United  States  moving  for  military  or  naval  and  not 
for  civil  use'  (italics  supplied).  There  is  no  specific  limi- 
tation of  such  exemption  to  property  in  the  custody  or 
control  of  the  War  or  Navy  Departments;  and  if  military 
or  naval  property  belonging  to  the  United  States  is  trans- 
ported for  military  or  naval  and  not  for  civil  use.  it  is 
not  apparent  why  deductions  for  land-grant,  if  otherwise 
available,  are  not  required  to  be  made.  That  military 
purposes  may  be  served  bv  construction  under  the  direction 
or  control  of  departments  other  than  the  War  and  Navy 
Departments  seems  sufficiently  manifest  from  the  provi- 
sions of  the  Emergency  Relief  Appropriation  Act.  fiscal 
year  1941,  54  Stat.  611,  making  appropriation  of  $975, 
650,000  to  the  Work  Projects  Administration,  and  con- 
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Work  Projects,  of  not  to  exceed  $25,000,000  of  the  sum 
so  appropriated  to  supplement  amounts  authorized  for 
other  than  labor  costs  in  connection  with  projects  certified 
by  the  Secretary  of  War  and  the  Secretary  of  the  Navy, 
respectively,  as  being  important  for  military  or  naval 
purposes.  See  in  this  connection  20  Comp.  Gen.  438.  See, 
also,  in  this  connection,  Public  Law  166,  approved  July 
11,  1941,  55  Stat.  584,  which  amends  section  1  of  the  Act 
of  January  28,  1915,  38  Stat.  800,  so  as  to  provide  that 
the  Coast  Guard,  which  operates  usually  under  the  Treas- 
ury Department  in  time  of  peace,  'shall  be  a  military  ser- 
vice and  constitute  a  branch  of  the  land  and  naval  forces 
of  the  United  States  at  all  times.' 

"Concerning  the  construction  of  the  200  vessels  under 
the  joint  resolution  of  February  6,  1941,  supra,  it  is  noted 
that  said  act  appropriated  funds  'for  the  purpose  of  pro- 
viding as  rapidly  as  possible  cargo  ships  essential  to  the 
commerce  and  defense  of  the  United  States,'  said  funds 
to  be  available  for  the  construction  of  'ocean-going  cargo 
vessels'  of  such  type  as  the  Maritime  Commission  may  de- 
termine to  be  useful  in  time  of  emergency  'for  carrying 
on  the  commerce  of  the  United  States.'  In  the  report  of 
the  Committee  on  Appropriations,  House  of  Representa- 
tives, relative  to  this  resolution  (Report  No.  10),  it  is 
stated  at  page  2: 

"The  necessity  for  the  emergency  construction  of  these 
cargo  ships  arises  from  the  depletion  of  the  reserve  ton- 
nage of  American  registry  due  to  a  number  of  causes 
and  the  facing  of  a  problem  of  having  sufficient  cargo 
ships  for  the  needs  of  American  commerce.  The  commit- 
tee was  advised  that  every  ship  left  in  the  reserve  fleet 


—29— 

is  up  for  sale  or  charter  or  will  be  disposed  of  soon.    The 
demand  for  ships  exceeds  the  supply. 

"Similarly,  the  report  of  the  Senate  Committee  on  Ap- 
propriations (Senate  Report  Xo.  7)  in  connection  with 
this  resolution  states: 

"The  immediate  need  for  the  emergency  construction 
provided  for  in  this  joint  resolution  is  due  to  a  possible 
world  shortage  of  cargo  vessels,  the  depletion  of  our  re- 
serve fleet  and  the  additional  demands  for  American  ships 
for  use  in  the  avenues  of  commerce  that  are  still  open 
to  them,  which  demands  exceed  the  supply.' 

"As  further  indicating  the  expectation  that  these  ships 
would  be  devoted  primarily  to  purposes  of  commerce  rather 
than  of  war,  there  have  been  noted  the  views  expressed 
in  the  following  excerpts  from  the  hearings  before  the 
subcommittee  of  the  Committee  on  Appropriations,  House 
of  Representatives,  in  connection  with  this  legislation: 

"Page  4: 

"Admiral  Land.  This  particular  appropriation  covers 
200  ships. 

"Mr.  Johnson  of  West  \'irginia.  What  are  you  going 
to  do  with  them? 

"Admiral  Land.     We  are  going  to  operate  them. 

"Mr.  Ludlow\  Would  they  be  held  in  reserve  for  anv 
particular  purpose,  Admiral? 

"Admiral  Land.  I  would  say  they  would  be  held  in 
reserve  for  the  transportation  of  American  commerce. 
Where  they  would  be  operated  it  would  be  useless  for  me 
to  attempt  to  predict,  because  these  ships  will  not  be  avail- 
able for  some  time.  The  first  ship,  we  estimate,  will  be 
completed  in    1 1   months  after  the  date  of  the  contract. 
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and  the  total  program  will  be  completed  in  24  months  after 
the  date  of  the  contract. 

"Page  5: 

"Mr.  Cannon.  What  comparison  is  there  in  need 
and  circumstances  and  purpose,  as  between  these  ships 
and  the  wooden  ships  built  during  the  World  War? 

"Admiral  Land.  I  do  not  think  there  is  any  proper 
basis  of  comparison  between  these  and  the  wooden  ships, 
because  these  are  so  far  superior  to  the  wooden  ships,  in 
carrying  capacity  and  other  ways. 

"Mr,  Cannon.  Are  they  being  asked  for  the  same 
purpose  ? 

"Mr.  Land.  I  would  say,  generically  they  are,  with 
this  modification.  The  wooden  ships  and  the  concrete 
ships  in  the  last  war  were  built  for  what  is  generically 
known  as  the  bridge  of  ships  between  here  and  Europe. 
There  is  no  such  purpose  in  this,  as  far  as  my  knowledge 
does.  There  were  some  2,300  vessels  built  for  this  bridge 
of  ships,  and  here  we  are  talking  about  200  ships.  There 
is  no  comparison. 

"Mr.  Cannon.  They  are  not  being  requisitioned  for 
the  same  purpose? 

"Admiral  Land.  No;  as  far  as  my  knowledge  goes 
they  are  for  American  commence.' 

"Page  11: 

"Mr.  Ludlow.  Will  they  be  used  exclusively  for  Amer- 
ican commerce,  or  will  they  be  used  in  cooperation  with 
Great  Britain? 

"Admiral  Land.  They  would  be  more  for  the  trans- 
portation of  American  commerce.     As  I  have  indicated, 
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there  ivS  a  probable  use  for  ihcni  in  the  intercoastal  and 
domestic  trade,  in  which  they  would  be  superior  to  what 
we  have  now.  As  to  what  may  happen  to  them  after 
that,  1  would  not  want  to  prophesy, 

"With  respect  to  the  Act  to  Promote  the  Defense  of 
the  United  States,  approved  March  11,  1941,  55  Stat.  31, 
and  the  Defense  Aid  Supplemental  Appropriation  Act, 
1941,  approved  March  27,  1941,  55  Stat.  53,  under  which 
it  is  understood  the  remaining  112  vessels  are  being  con- 
structed, it  is  noted  that  under  the  former  the  Secretary 
of  War,  the  Secretary  of  the  Navy,  or  the  head 
of  any  other  department  or  agency  of  the  Govern- 
ment, may  be  authorized  by  the  President  to  Manufacture 
or  procure,  to  the  extent  funds  are  made  available  there- 
for, and  to  sell,  transfer  title  to,  lease,  lend,  or  other- 
wise dispose  of  any  defense  article  to  the  government 
of  any  country  whose  defense  the  President  deems  vital 
to  the  defense  of  the  United  States.  The  term  'defense 
article'  is  defined  in  said  act  as  meaning,  among  other 
things,  'Any  weapon,  munition,  aircraft,  vessel,  or  boat' 
and  'Any  agricultural,  industrial,  or  other  commodity  or 
article  for  defense.* 

"In  the  report  of  the  Committee  on  Foreign  Afifairs, 
House  of  Representatives,  concerning  this  measure  ( Re- 
port No.  18),  it  is  stated: 

"It  should  be  noted  that  the  term  'defense  article'  in- 
cludes not  only  all  arms,  munitions,  and  implements  of 
war,  but  also  other  articles  or  commodities  such  as  cot- 
ton, wheat,  and  all  other  agricultural  products  which 
may  be  necessary  for  defense  purposes.     '•'     *     * 

"Likewise  in  the  report  of  the  Senate  Committee  on 
Foreign  Relations  relative  to  the  matter   (Senate  Report 
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No.  45),  the  scope  of  the  term  'defense  article'  is  the 
subject  of   comment  as   follows: 

'The  term  'defense  article'  is  defined  so  as  to  include 
the  usual  implements  of  war,  such  as  guns,  airplanes, 
and  tanks,  and  also  the  food,  clothing,  medical  supplies, 
and  the  like,  without  which  warring  nations  could  be  help- 
less.   *    *    * 

"In  connection  with  the  Defense  Aid  Supplemental  Ap- 
propriation Act,  1941  (Public  Law  23),  making  an  ap- 
propriation of  $7,000,000,000  to  enable  the  President  to 
carry  out  the  provisions  of  the  above  act,  the  report  of 
the  Committee  on  Appropriations,  House  of  Representa- 
tives (Report  No.  276),  in  explanation  of  the  omission  of 
minute  details  concerning  the  matters  covered  by  the  ap- 
propriation, states: 

"*  *  *  The  procurements  under  the  funds  in  this 
bill  are  for  weapons  and  instruments  of  war  to  aid  the 
countries  which  are  engaged  in  a  desperate  struggle  and 
whose  success  in  that  combat  is  vital  to  us.    *    *    * 

"However,  the  act  provides  in  section  3  that — 

"Any  defense  article  procured  from  an  appropriation 
made  by  this  Act  shall  be  retained  by  or  transferred  to 
and  for  the  use  of  such  department  or  agency  of  the 
United  States  as  the  President  may  determine,  in  lieu  of 
being  disposed  of  to  a  foreign  government,  whenever  in 
the  judgment  of  the  President  the  defense  of  the  United 
States  will  be  best  served  thereby. 

and  it  is  assumed  that  if  the  112  vessels  to  be  constructed 
under  these  acts  are  not  to  be  devoted  to  use  by  a  foreign 
government,  but  instead  are  to  be  retained  for  use  by  the 
United  States  along  with  the  200  cargo  ships  to  be  con- 
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structed  under  the  joint  resolution  of  February  6,   1941, 
such  action  would  be  pursuant  to  this  provision. 

"Therefore,  viewing  your  question  in  the  light  of  the 
purposes  to  be  served,  so  far  as  is  discernible  from  the 
legislation  under  which  it  appears  the  vessels  are  to  be 
constructed,  it  would  seem  reasonably  clear  that  while 
the  construction  of  the  vessels  for  which  provision  is  made 
in  the  joint  resolution  of  February  6,  1941,  may  have 
resulted  from,  or  may  have  been  necessitated  by,  the  de- 
mands arising  under  the  national  defense  program,  the 
primary  purpose  of  said  joint  resolution  was  to  provide 
said  ships  as  a  means  of  preserving  or  furthering  the  in- 
terests of  the  commerce  of  the  United  States  and  to  aug- 
ment the  depleted  facilities  available  for  that  purpose,  re- 
placing vessels  withdrawn  from  said  service  because  of 
the  demands  of  defense.  On  the  other  hand,  in  the  Act 
to  Promote  the  Defense  of  the  United  States  and  in  the 
Defense  Aid  Supplemental  Appropriation  Act,  1941,  the 
emphasis  seems  to  be  placed  principally  upon  the  rendering 
of  direct  aid  in  resistance  to  military  aggression,  though 
it  is  conceivable,  at  least,  that  in  some  instances  articles 
authorized  to  be  manufactured  or  procured  under  said  acts 
might  be  put.  as  a  matter  of  defense,  to  a  use  not  directly 
connected  with  military  operations.  Within  the  scope  of 
these  objectives,  it  is  realized  that  there  is  possible  a 
wide  variation  in  the  purpose  to  be  served  through  the  use 
of  cargo  vessels,  ranging  from  the  carrying  of  munitions 
and  supplies  for  direct  consumption  by  military  forces  in 
the  theatre  of  war.  on  the  one  hand,  to  the  transportation 
of  cargoes  for  domestic  consumption,  related,  as  a  matter 
of  defense,  to  military  operations  only  remotely,  if  at  all. 
on  the  other.     The  (juestion  as  to  whether  the  materials  to 
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be  procured  for  the  construction  of  the  cargo  vessels  here 
concerned  under  either  act  are  to  be  directed  to  the  ac- 
compHshment  of  the  one  or  the  other  of  these  purposes 
is  a  question  of  fact  concerning  which  information,  initially 
at  least,  would  seem  to  be  an  exclusive  possession  of  the 
administrative  agencies  involved.  The  administrative  de- 
termination, therefore,  that  the  transportation  involved  in 
any  particular  instance  embraces  materials  moving  for 
military  or  naval  and  not  for  civil  use  will  be  given  ap- 
propriate consideration.  Having  regard,  however,  to  the 
purpose  or  use  apparently  intended  to  be  served  by  the 
legislation  concerned,  it  is  believed  that  with  respect  to 
the  materials  for  the  construction  of  the  cargo  vessels 
authorized  under  the  joint  resolution  of  February  6,  1941, 
this  office  would  not  be  required  to  object  to  the  payment 
of  transportation  charges  without  deduction  for  land-grant 
in  the  absence  of  an  administrative  determination  that, 
under  the  particular  facts  that  may  be  involved  in  any 
instance,  said  materials  are  being  transported  for  military 
or  naval  and  not  for  civil  use.  Likewise,  with  respect  to 
the  materials  for  the  construction  of  cargo  vessels  pur- 
suant to  the  authorizations  in  the  Act  to  Promote  the  De- 
fense of  the  United  States  and  the  Defense  Aid  Supple- 
mental Appropriation  Act,  1941,  if  it  be  administratively 
determined  that  said  vessels  are  to  serve  the  purposes  of 
commerce — as  a  matter  of  defense — rather  than  to  partici- 
pate in  the  carrying  of  supplies  for  military  purposes,  and 
that,  therefore,  the  transportation  of  materials  for  their 
construction  is  regarded  as  involving  materials  moving  for 
civil  rather  than  military  or  naval  use,  the  administrative 
certification  accordingly  will  be  accepted  by  this  office  as 
prifim  facie  correct. 

"Your  question  is  answered  accordingly." 
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JURISDICTIONAL  STATEMENT 

Suit  was  filed  in  the  United  States  District  Court 
for  the  Southern  District  of  California,  by  Pacific 
Electric  Railway  Company  against  the  United  States 
pursuant  to  the  provisions  of  the  Tucker  Act,  Act  of 
March  3,  1887,  28  U.  S.  C.  Sec.  41  (20)  and  761-765, 
for  additional  freight  charges  (R.  2). 

Following  answer  and  trial  upon  stipulations  of 
fact,  the  District  Court  entered  a  final  judgment  (R. 

(1) 


49)  from  which  both  parties  have  appealed  (R.  51-2).  \ 

The  District   Court's  opinion  is  reported  at  71  F.  i 

i 

Supp.   987.     This   Court  has  jurisdiction  to  review 
the  judgment  of  the  District  Court  under   Section  i 
128  of  the  Judicial  Code,  28  U.  S.  C.  Sec.  225.  i 

QUESTION  PBESENTED  j 

Whether  the  goods  in  the  four  shipments  from  the  \ 
plants  of  the  Inland,  Carnegie-Illinois,  Otis,  and  J 
Youngstown  steel  companies  were  "property  of  the  j 
United  States"  within  the  meaning  of  the  proviso  ; 
reserving  land-grant  freight  rates  to  the  government  \ 
in  Section  321  (a)  of  the  Transportation  Act  of  1940. 

STATUTE  INVOLVED  ! 

The  relevant  portions  of  the  Transportation  Act  of  ; 
September  18,  1940,  54  Stat.  898,  954,  are  as  follows: 

Section  321  (a).  Notwithstanding  any  other 
provision  of  law,  but  subject  to  the  provisions  j 
of  sections  1  (7)  and  22  of  the  Interstate  Com-  i 
merce  Act,  as  amended,  the  full  applicable  j 
commercial  rates,  fares,  or  charges  shall  be  j 
paid  for  transportation  by  any  common  carrier  a 
subject  to  such  Act  of  any  persons  or  property  ^ 
for  the  United  States,  or  on  its  behalf,  except  \ 
that  the  foregoing  provision  shall  not  apply  to  ! 
the  transportation  of  military  or  naval  property  ; 
of  the  United  States  moving  for  military  or  j 
naval  and  not  for  civil  use.     *     *     * 


Sec.  322.  Payment  for  transportation  of  the 
United  States  mail  and  of  persons  or  property  I 
for  or  on  behalf  of  the  United  States  by  any 


coirimon  carrier  siibjcn^t  to  the  Interstate  Com- 
merce Act,  as  amended,  or  the  Civil  Aeronautics 
Act  of  1938,  sliall  bo  made  upon  presentation 
of  bills  therefor,  prior  to  audit  or  settlement 
by  the  General  Accounting  Office,  but  the  right 
is  hereby  reserved  to  the  United  States  Gov- 
ernment to  deduct  the  amount  of  any  overpay- 
ment to  any  such  carrier  from  any  amount 
subsequently  found  to  be  due  such  carrier. 

STATEMENT   OF   THE  CASE 

This  is  an  appeal  from  that  part  of  the  order  and 
lal  judgment  of  the  District  Court  awarding  plaintiff 
le  sum  of  $1,143.66,  being  the  difference  between 
>mmercial  rates  charged  for  shipments  of  property 
id  land-grant  rates  paid  by  the  Government  (R.  49). 
Plaintiff,  as  last  in  a  series  of  connecting  railroad 
irriers,  brought  this  action  (R.  2-12)  for  freight 
larges  allegedly  due  from  the  government  at  full 
►mmercial  tariff  rates  on  a  number  of  shipments  of 
)ods,  which  consisted  of  the  component  parts  of 
iberty  Shijis  being  constructed  at  Los  Angeles  Har- 
)r  under  the  United  States  Maritime  Commission's 
isential  War  Emergency  Ship  Construction  program 
R..  14-21).  The  government  contended  that  the 
sputed  shipments  were  "military  or  naval  property 
"  the  United  States  moving  for  military  or  naval 
id  not  for  civil  use  *  *  ."  within  the  proviso 
:  Section  321  (a)  of  the  Transportation  Act  of  1940; 
ipra;  and  deducted  the  difference  between  land-grant 
id  commercial  rates  (R.  23-39).  Plaintiff's  claims 
ere  presented  in  eight  carriers'  freight  bills,  in- 
)lving  shipments  of  materials  under  twenty-one  Gov- 


ernment  bills  of  lading,  procured  in  accordance  with 
eleven  contracts  entered  into  by  the  Maritime  Com- 
mission with  steel  companies  located  in  various  parts 
of  the  United  States.^  All  of  the  goods  were  moved 
on  goverimient  bills  of  lading  to  the  Maritime  Com- 
mission at  Los  Angeles  Harbor  (California  Ship- 
building Corporation  in  some  cases  receiving  them  as 
agent)   (R.  21,  41). 

Upon  facts  largely  stipulated,  the  court  below  held 
that  all  twenty-one  shipments  were  '^  military  or  naval 
property  mo^dng  for  military  or  naval  and  not  for 
civil  use,''  that  seventeen  of  them  were  property  of 
the  United  States  at  the  time  of  shipment,  and  that 
those  seventeen  shipments  were  therefore  entitled  to 
land-grant  rates  in  accordance  with  Section  321  (a). 
The  court  held  that  the  remainmg  four  shipments 
were  not  entitled  to  land-grant  rates  solely  on  the 
ground  that  these  were  not  property  of  the  United 
States  at  the  time  of  shipment  (R.  49,  50),  that  is  to 
say,  when  being  transported  by  rail. 

From  the  ruling  on  these  four  shipments  the  Gov- 
ernment  has   taken  this   appeal,   asserting  that   the, 
goods  transported  were  property  of  the  United  States  1 
within  the  meaning  of  Section  321  (a). 

The  contracts  pursuant  to  which  the  four  disputed 
shipments  were  made  comprise  the  following: 

1.  The  Inland  Steel  Contract  (R.  26-8,  65).^    The 


^  The  documents  pertaining  to  the  specific  contracts  and  ship 
ments  may  be  identified  from  Table  I,  as  set  forth  in  the  Appendix. 


purchase  order  from  the  Maritime  Commission ""  to  In- 
land Steel  Company,  Indiana  IIar])or,  Indiana,  dated 
August  12,  1941,  f'oi-  st(uil  j)lates  (the  su}),ject  of  the 
shipment)  included  the  following  provisions  (R.  26-8) : 

(a)  Inland  was  requested  to  furnish  engine 
room  and  boiler  j)lates  ''in  accordance  with 
attached  *  *  *  Inland  Steel  Co.  proposal 
of  June  27,  1941." 

(b)  Prices  were  ''Delivered  Base  Prices  per 
100#  FOB  Cars"  Los  Angeles,  California. 

(c)  "Title  to  all  of  the  products  covered  by 
this  order  will  remain  in  the  Seller  until  de- 
livery thereof  has  been  made  to  the  Buyer  at 
the  destination  herein  named."  (The  destina- 
tion therein  named  was  Los  Angeles.) 

(d)  "The  Seller's  responsibility  for  delivery 
shall  terminate  on  the  aiTival  of  the  material 
at  the  destinations  shown  in  this  order." 

(e)  "Cash  discount  to  be  allowed  on  dis- 
count base  as  stated  on  invoice,  being  the 
delivered  price  of  the  material  less  the  trans- 
portation charges  taken  into  account  in  arriv- 
ing at  such  i^rice." 

(f)  "Such  changes  as  may  occur  in  the  tariff 
freight  rates  or  transportation  charges  used  in 
detennining  the  delivered  prices  provided  for 
in  this  contract,  except  switching  charges,  after 
date  of  order,  and  on  or  prior  to  date  of  ship- 
ments will  be  for  account  of  Buyer." 

(g)  "Shipments  to  be  on  Government  bills 
of  lading." 

^  Each  purchase  order  shows  that  it  was  negotiated  for  the  Mari- 
time Commission  by  Gibbs  and  Cox,  Inc.,  a  private  firm  of  naval 
architects  in  New  York.  (This  is  the  "G.  &  C."  mentioned  in  the 
record.   R.  30.) 
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(h)  ''The  equipment  ordered  herein  is  re- 
quired for  the  construction  of  emergency  cargo 
vessels. ' ' 

(i)  "There  are  no  written  understandings 
or  agreements  between  the  Buyer  and  Seller 
relative  to  this  order  that  are  not  fully  refer- 
enced or  expressed  herein." 

The  Inland  Steel  Company's  proposal  referred  to 
in  paragraph  (a)  above,  which  was  attached  to  the 
purchase  order,  stated,  among  other  matters  that: 

If  the  Government  wishes  to  take  possession 
of  this  material  at  our  plant  and  ship  on  Gov- 
ernment bills  of  lading  in  order  to  take  advan- 
tage of  land-grant  freight  rates,  we  will  deduct 
the  regular  commercial  freight  rate,  which  at 
present  is  $1.10  per  100  lbs. 

2.  The  Carnegie  Contract  (R.  29,  66).'     The  pur- 
chase   order    from    the    Maritime    Commission    to 
Carnegie-Illinois  Steel  Corporation,  Munhall,  Penn- 
sylvania,   for   steel   angles   and   steel   channels    (the 
subject  of  the  shipment)    dated  June  20,  1941,  was 
generally  similar  to  the  Inland  contract.    It  set  forth 
a  schedule  of  ''Delivered  base  prices  per  100#  F.  O.  B. 
cars,   Los   Angeles,    California,"    and   specified   that 
"Title  to  all  of  the  products  covered  by  this  order  \ 
will  remain  in  the  seller  until  delivery  thereof  has  \ 
been  made   to  the  buyer  at  the   destination  named  \ 
herein,"  and  "Shipment  to  be  made  on  Government 
bill  of  lading."     The  destination  named  therein  was 
Los  Angeles  (R.  29). 

3.  The  Otis  Contract  (R.  32-33,  68).'  The  pur- 
chase order  from  the  Maritime  Commission  to  Otis 


^  See  footnote,  p.  4. 


Stcol  Company,  Cleveland,  Ohio,  for  steel  plates,  the 
subject  of  the  shipment,  was  ^^enerally  similar  to  the 
above  purchase  orders  (R.  32-33).  Its  provisions  ccm- 
tained  the  following: 

^' Price — Delivered  Base  Price 

per  100  lbs.  f.  o.  b.  Cleveland,  Ohio,  plus 
freight  all  rail  in  carload  lots     *     *     *" 

There  followed  a  list  of  actual  delivered  prices 
as  thus  calculated  for  several  shipbuilding 
points.  One  of  these  was,  ''Terminal  Island, 
Los  Angeles,  California  Unit  Price  $3.37." 

''Any  increase  or  decrease  in  freight  rate  will 
result  in  a  corresponding  increase  or  decrease  in 
delivered  price." 

"Price  quoted  herein  is  based  on  freight  rates 
in  effect  at  date  of  this  quotation.  If  any  in- 
crease in  freight  rates  shall  become  effective 
prior  to  acceptance  of  the  quotation  by  the 
Buyer,  the  price  sho\^Ta  herein  shall  be  revised 
accordingly. ' ' 

Seller's  responsibility  would  terminate  on  ar- 
rival at  the  "fabricating  point." 

"The  goods  covered  herein  are  the  property 
of  the  Seller  until  delivered  to  the  Buyer  at 
the  Buyer's  fabricating  point  herein  specified 
and  shall  not  be  diverted  or  reconsigiied  with- 
out permission  of  the  Seller."  The  fabricating 
point  was  Los  Angeles. 

4.  The  Yoimgstown  Contract  (R  33,  69).'  The 
purchase  order  from  the  Maritime  Commission  to  the 
Youngstown  Sheet  and  Tube  Company,  Yomigstown 
Ohio,  for  steel  sheets,  the  subject  of  the  shipment, 
dated  November  27,  1941,  provided  that  the  price  was 
to  be  '^$2.60  per  100#  net  f.  o.  b.  your  mill,  Youngs- 
^  See  footnote,  p.  4. 
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town,  Ohio"  (R.  33).  It  contained  clauses  as  to  the 
seller's  responsibility  and  interest  in  the  goods 
shipped  thereunder,  which  were  the  same  as  those  in 
the  Otis  contract. 

The  goods  purchased  under  each  of  these  four  con- 
tracts were  shipped  on  standard  government  bills  of 
lading  issued  by  the  Maritime  Commission.  (Copies 
appear  at  pages  65-70  of  the  Record.)  Among  other 
provisions,  each  bill  of  lading  recites  that  the  carrier 
has  received  ''the  public  property  hereinafter  de- 
scribed." The  bill  of  lading  contains,  under  the 
heading  "Certificate  of  Issuing  Officer,"  the  desig- 
nation of  "F.  O.  B.  point  named  in  contract"  and,  in 
each  case,  the  f.  o.  b.  point  thus  designated  was  the 
location  of  the  seller's  plant,  and  not  Los  Angeles. 
The  shipments  all  took  place  between  December  9  and 
December  31,  1941.  Their  details  were  actually  ar-  J 
ranged  by  the  respective  sellers,  using  the  bills  of 
lading  furnished  by  the  Maritime  Conmiission,  and 
acting  as  agents  for  the  Commission. 

It  should  be  noted  that  these  four  shipments  were  \ 
quite  similar  in  the  general  patterns  of  the  purchase  .' 
contracts  and  bills  of  lading  to  the  other  seventeen  ] 
shipments  under  government  bills  of  lading  that  were  ; 
resolved  in  favor  of  the  government  by  the  court  be-  ! 
low.  All  twenty-one  shipments  were  integral  parts  ' 
of  the  procurement  and  construction  of  certain  , 
Liberty  ships  at  Los  Angeles,  which  in  turn  were  ' 
integral  parts  of  the  entire  wartime  Liberty  shix) 
construction  program. 

The  court  below  differentiated  the  four  shipments 
from  the  others  and  held  that  they  were  not  "prop- 
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erty  of  the  United  States"  only  because  a  provision 
in  each  of  the  four  purchase  orders  purported  to  re- 
serves title  in  the  seller  until  arrival  of  the  goods  at 
''destination."  It  is  the  contention  of  the  govern- 
ment that,  notwithstanding  such  provision,  the  intent 
of  the  parties  to  these  contracts  was  clearly  to  trans- 
fer title  to  the  government  at  the  shipping  point  and, 
alternatively,  that  even  if  title  was  retained  by  the 
seller,  the  government  nevertheless  had  such  a  prop- 
erty interest  in  the  goods  as  entitled  it  to  the  benefit 
of  the  land-grant  rate  reserved  in  the  proviso  of  Sec- 
tion 321  (a)  for  military  or  naval  property  of  the 
United  States. 

SPECIFICATION   OF   ERRORS 

1.  The  District  Court  erred  in  holding  that  the 
shipments  covered  by  government  bills  of  lading  Nos. 
MC-88579,  MC-22992,  MC-28270,  and  MC-34759  were 
not  the  "property  of  the  United  States"  at  the  time 
of  shipment,  according  to  the  meaning  of  that  term  in 
Section  321  (a)  of  the  Transportation  Act  of  1940. 

2.  The  District  Court  erred  in  not  holding  that  the 
shipments  covered  by  said  government  bills  of  lading 
were  property  of  the  United  States  at  the  time  of 
shipment  and  while  in  transit. 

3.  The  District  Court  erred  in  holding  that  the 
shi])ments  covei'ed  by  said  bills  of  lading  were  entitled 
to  be  moved  by  the  carriers  at  full  commercial  freight 
rates,  and  in  not  holding  that  they  should  have  been 
moved  at  land-grant  rates. 

4.  The  District  Court  erred  in  not  applying  the 
usual  rules  of  construction  in  construing  the  docu- 
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ments  and  acts  evidencing  the  contractual  relations 
between  the  Maritime  Commission  as  buyer  and  the 
Inland,  Carnegie,  Otis,  and  Youngstown  steel  com- 
panies, respectively,  as  sellers. 

5.  The  District  Court  erred  in  awarding  judgment 
for  plaintiff. 

SUMMARY  OF  ARGUMENT 


Upon  realistic  appraisal  the  entire  transaction  and 
course  of  conduct  of  the  parties  to  the  Inland,  Car- 
negie, Otis,  and  Youngstown  contracts,  respectively, 
shows  that  the  parties  intended  title  to  pass  to  the 
government  at  the  time  when  the  goods  were  shipped, 
and  at  the  shipping  points.  Alternative  constructions 
are  offered,  either  one  of  \\4iich  supports  this 
contention. 

A.  The  provisions  in  the  proposals  and  purchase 
orders  themselves,  which  comprise  the  original  con- 
tracts, show  a  clear  intent  for  title  so  to  pass.  The 
formal  clauses  reserving  title  in  the  seller  are  out- 
weighed by  other  clauses  specially  included  to  express 
the  intent  for  title  to  pass  at  shipping  point,  so  as 
to  enable  the  government  to  obtain  land-grant  freight 
rates  required  by  the  statute. 

B.  After  the  formation  of  the  original  contracts, 
but  before  the  goods  had  been  shipped,  the  parties 
demonstrated  their  agreement  for  title  to  pass  at 
shipping  point  when  the  Maritime  Commission  issued 
government  bills  of  lading  for  the  particular  goods, 
naming  the  shipping  points  as  the  f.  o.  b.  points  ac-  , 
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cording  to  the  contracts,  and  when  the  sellers  ac- 
cepted and  used  the  hills  of  lading  as  thus  tilled  out. 

In  any  event,  the  sellers  did  in  fact  transfer  title 
to  the  government  as  buyer  when,  as  agents  for  the 
buyer,  they  delivered  the  goods  for  shipment  and 
transportation  to  Los  Angeles  according  to  the  terms 
of  the  government  bills  of  lading  described  above, 
which  identified  the  goods  as  ''public  property." 
Through  this  delivery  to  the  carriers  for  the  account 
of  the  buyer  title  passed,  and  the  executory  contracts 
to  sell  in  futuro  were  converted  into  executed  sales. 

In  construing  the  situations  otherwise  the  District 
Court  ignored  the  established  canons  for  interpreting 
the  documents  in  light  of  the  conduct  of  the  parties, 
trade  usages,  and  other  relevant  circumstances. 

II 

Even  assuming  that  title  to  each  shipment  remained 
in  the  seller,  nevertheless  the  goods  shipped  were 
property  of  the  United  States  within  the  meaning  of 
Section  321  (a)  of  the  Transportation  Act  of  1940, 
{supra,  p.  2).  The  right  to  land-grant  rates  re- 
served in  the  proviso  of  that  section  does  not  turn 
upon  title,  but  upon  whether  the  goods  are  "military 
or  naval  property  of  the  United  States  *  *  *." 
Certainly  the  beneficial  ownership  and  property  in- 
terest were  in  the  United  States.  It  is  a  familiar 
rule  of  statutory  construction  that  if  an}'  ambiguity 
exists  in  Section  321  (a)  (which  was  a  legislative 
grant)  it  should  be  resolved  in  favor  of  the  govern- 
ment rather  than  the  railroad  companies.    Thus,  after 
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the  carriers  had  received  the  goods  from  the  sellers 
acting  as  agents  for  the  buyer,  the  control  over  the 
goods  was  entirely  in  the  goverinnent.  The  carriers, 
through  the  government  bills  of  lading,  acknowledged 
that  the  goods  were  public  property,  for  whom  the 
carriers  were  performing  transportation  services,  sub- 
ject to  diversion  or  reconsigimient  at  the  government's 
direction  exclusively.  The  carrier's  liability  as  insurer 
ran  to  the  government,  which  bore  the  risk  of  loss  as 
against  the  seller. 

Even  in  peacetime  the  property  in  the  goods  would 
have  been  in  the  government.  The  wartime  require- 
ments of  priorities  and  allocations  reinforce  the  con- 
clusion that  there  was  no  vestige  of  control  left  in  the 
sellers  in  respect  to  the  goods.  The  inclusion  of  the 
title  reservation  provisions  in  the  original  contracts  j| 
were  at  the  most  merely  the  execution  of  a  trade  cus- 
tom in  commercial  sales  to  preserve  a  security  title 
and  keep  the  sale  conditional  rather  than  absolute 
until  payment  had  been  made.  Such  a  consideration 
was  quite  irrelevant  in  a  sale  to  the  government,  | 
whose  credit  could  not  have  been  in  doubt.  4 

Whether  or  not  there  was  a  bare  title  left  in  the    ] 
sellers  the  goods  were  government  property  imques- 
tionably  within  the  meaning  of  the  statute. 

ABGUMENT 

I 

The  United  States  took  title  to  the  goods  at  the  shipping  points 

It  is  the  government's  view  that,  correctly  inter- 
preted, the  course  of  each  contractual  relationship  be- j 
tween  the  seller  and  the  government  clearly  indicates -_- 
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the  intent  of  the  parties  to  transfer  title  to  the  goods 
sold  at  the  shipping  point.  It  is  submitted  that  a 
realistic  ai)praisal  of  the  transaction  as  a  whole  indi- 
cates that  such  was  the  intention  of  the  parties  as 
originally  expressed  in  the  purchase  contracts,  not- 
withstanding the  inconsistent  provision  in  four  of 
them  reserving  title  in  the  seller.  In  any  case,  even 
if  the  title  provision  is  deemed  originally  controlling, 
the  parties  modified  their  agreement  and  provided  for 
title  to  pass  at  the  shipping  point,  which  was  actually 
accomplished  when  the  sales  were  completed  through 
subsequent  appropriation  of  the  goods  to  the  contract 
and  shipment  for  account  of  the  buyer. 

A.  The  parties  so  intended  when  they  made  the  contracts 

The  time  of  transfer  of  title  as  between  seller  and 
buyer  is  to  be  determined  by  the  intention  of  the 
parties,  which,  as  the  District  Court  states,  **is  to  be 
gathered  from  their  conduct,  the  terms  of  the  contract, 
the  usages  of  the  trade  and  other  circumstances  sur- 
rounding the  transactions.  Uniform  Sales  Act,  Sec. 
17,  18"  (R.  43).  Consequently,  in  determining  the 
intent  of  the  parties  as  to  the  moment  for  title  to  pass, 
it  is  necessary  to  consider  the  proposals  and  purchase 
orders  comprising  the  original  contracts,  the  bills  of 
lading  and  how  they  were  handled,  and  the  conduct 
of  the  parties  and  carriers  with  respect  to  the  goods 
when  they  had  come  into  being  and  were  turned  over 
for  shipment  to  Los  Angeles.  The  inquiry  should 
extend  to  the  question  of  when  the  seller  actually 
turned  over  all  control  and  interest  in  the  goods  to 
the  buyer. 
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At  the  outset  it  should  be  noted  that  the  steel  com- 
panies were  following  established  trade  selling  prac- 
tices and  were  in  the  process  of  adapting  themselves 
to  wartime  conditions,  converting  to  war  production 
for  the  government,  which  included  the  Maritime 
Commission  as  federal  procurement  agency  for  this 
part  of  the  gigantic  mobilization.  The  events  herein 
took  place  either  shortly  before  or  just  after  Pearl 
Harbor,  and  the  procurement  was  mider  new  wartime 
conditions  of  control  through  steel  priorities  and  allo- 
cations, as  well  as  the  old  specific  practice  of  using 
land-grant  freight  rates  wherever  possi])le,  through 
government  bills  of  lading. 

''That  as  a  general  rule  the  delivery  of  goods  by 
a  consignor  to  a  common  carrier  for  account  of  a 
consignee  has  effect  as  delivery  to  such  consignee  is 
elementary."  United  States  v.  Andrews,  207  U.  S. 
229,  240.  "The  general  rule  is  that  title  passes  from 
seller  to  buyer  with  the  delivery  of  the  goods. ' '  Louis- 
ville &  Nashville  R.  R.  v.  United  States,  267  U.  S. 
395,  400.  These  maxims  were  quoted  with  approA^al 
in  the  District  Court  (R.  43-4).  In  every  instance 
herein  the  seller  did  deliver  the  goods  to  a  common 
carrrier  for  the  account  of  the  government  as  ])uyer 
(R.  43,  23-38).  Therefore,  the  District  Court  con- 
strued the  situation  as  conforming  to  this  general 
rule  with  respect  to  the  goods  purchased  and  delivered 
under  the  Maritime  Commission's  contracts  with  the 
Foster- Wheeler,  Combustion  Engineering,  Jones  & 
Laughlin,  Republic  Steel,  and  Joshua  Hendy  com- 
panies (R.  42-6).  Those  contracts  were  in  the  same 
normal  pattern  and  with  the  same  type  of  provisions 
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as  llic  Inland,  Carnegie,  Otis,  and  Youiigstown  con- 
tracts, except  that  the  latter  included  the  form  pro- 
vision I'oservino  title  until  deliveiy  at  ''destination." 
Th(;  District  Court  called  this  provision  a  ''manifest 
inconsistency,"  but  refused  to  hold  that  the  contracts 
as  a  whole  fell  into  the  same  noraial  pattern  as  to  title. 
This  refusal  was  only  through  ahsolute  deference  to 
this  single  provision,  before  which  the  general  rules 
of  intent  and  sales  were  discarded,  oi-,  as  the  District 
Court  said,  "The  usual  indicia  of  intention  become 
immaterial  even  if  the  provision  was  ^Uin  oversight** 
(R.  45).  This  was  error. .  The  usual  indicia  may  not 
be  so  discarded. 

Turning  to  the  documents  themselves  (in  the  four 
disputed  contracts),  careful  examination  in  light  of 
"the  usual  indicia"  must  produce  one  of  two  conclu- 
sions. The  first  of  these  alternatives  is  that  the 
parties  intended  to  pass  title  to  the  government  at  the 
shipping  point,  and  if  the  clause  reserving  title  in  the 
seller  should  be  deemed  to  conflict  with  this  intention, 
it  was  completely  outweighed  by  the  other  provisions 
and  agreements  to  be  read  with  it.  (The  second 
alternative,  that  there  was  a  modification  or  novation 
is  discussed  later.) 

The  mechanics  of  the  transactions,  substantially 
identical  in  ea,ch  of  the  eleven  contracts,  are  partic- 
ularly spelled  out  in  the  record  as  to  the  contract  with 
Inland  Steel  Company,  one  of  the  four  on  which  the 
District  Court  refused  to  permit  land-grant  rates. 
Further,  by  way  of  contrast,  the  mechanics  of  the 
Jones  &  Laughlin  contracts  are  also  spelled  out  in  tlie 
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record.  On  these  the  District  Court  did  allow  land- 
grant  rates  according  to  the  usual  pattern,  and  com- 
parison of  the  two  situations  is  instructive. 

The  two  Jones  &  Laughlin  purchase  orders  both  set 
forth  a  price  basis  as  follows: 

Base  prices  per  100  lb.  delivered  f.  o.  b^  cars 
at  the  shipyard,  Los  Angeles,  California,  as 
follows,  depending  on  the  method  of  shipment: 

All   rail   shipmeut $3.37 

All  rail  shipment  on  government  bill  of  lading  allow- 
ing commercial  rate  of  freight  at  $1.27  per  100  lb.-_     3.  37       i 
Via  rail  and  water 2.98 

(R.  30). 
Another  clause,  however,  prescribed  shipment  on 
government  bill  of  lading.  In  other  words,  the  stand- 
ard i^rice  basis  was  quoted  with  optional  transporta- 
tion via  commercial  rail  billing,  government  rail  bill- 
ing, or  rail-water.  The  government  rail  option  was 
elected  by  the  purchaser,  as  the  order  clearly  show^s, 
but  the  standard  form  price  clause  was  left  in  any- 
way, providing  for  the  f.  o.  b.  i^oint  to  be  Los  Angeles, 
the  point  of  delivery  or,  insofar  as  the  seller  was 
concerned,  the  "destination."  Taken  alone,  this 
clause  would  indicate  that  title  w^as  to  pass  at  destina- 
tion. This  would  have  been  consistent  with  the  estab- 
lished policy  of  the  steel  industry  to  make  sales  on  a 
delivered-price  basis  (the  basing  point  price-plus- 
freight),  the  pricing  system  developed  from  "Pitts- 
burgh plus."'    However,  it  is  quite  inconsistent  with 

^  See  the  following  statement  of  the  Carnegie- Illinois  com- 
pany's parent  corporation : 

"Steel  is  generally  sold  on  a  delivered  price  basis.  A  delivered 
price  is  the  price  of  steel  delivered  at  the  town  or  city  where  the 
consumer  of  such  steel  is  located.    The  use  of  delivered  prices  re- 
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tho  p^overninont  bill  of  lading  mochanisni,  under  which 
delivery  was  to  the  buyer  at  shipping  point,  and  the 
dclivered-ijrice  maintenance  was  irrelevant.  The 
parties  went  ahead  and  accomplished  the  sale  and 
delivery  at  Pittsburgh,  and  in  the  Jones  &  Laughlin 
bill  of  lading  they  simply  designated  Pittsburgh  in- 
stead of  Los  Angeles  as  the  'T.  0.  B.  point  named  in 
contract."  By  express  provisions  it  was  understood 
that  the  use  of  the  government  bill  of  lading  shifted 
the  delivery  point  to  Pittsburgh.  The  special  pro- 
visions about  the  bill  of  lading  overruled  the  form 
price  clause.  In  this  connection,  Gibbs  and  Cox  wrote 
an  enlightening  letter  to  Jones  &  Laughlin  before  the 
purchase  order  was  drawn  up,  stating  that — 


suits  largely  from  the  fact  that  the  cost  of  transporting  steel  froni 
the  steel  mill  is  often  a  substantial  pai't  of  its  cost  at  [)oint  of  con- 
sumption. Buyers  for  this  reason  are  seldom  interested  in  its 
price  at  any  place  except  where  they  need  it.  Manufacturers  of 
steel  must  take  this  into  account.     *     *     * 

"Under  the  so-called  '•Pittsburgh  plus'  practice,  which  the  steel 
industry  generally  used  until  the  19i^0*s.  delivered  pricey  were  cal- 
culated on  the  basis  of  the  quoted  f .  o.  b.  Pittsburgh  price.  Avith  the 
addition  of  railroad  freight  from  Pittsburgh  to  the  bu.yer's 
destination,  regardless  of  where  the  steel  was  ])roduced.  *  *  * 
The  practice  of  using  basing  points  other  than  Pittsburgh  did  not 
become  generally  prevalent  until  about  1924.  *  *  *  (he  pres- 
ent method  of  determining  delivered  prices  in  the  steel  indus- 
try    *     *     *     is  often  termed  A  "nu/hi/>fe  basing  poi?if  ■fy-^ternJ''^ 

The  Basing  Point  Method  of  Quoting  Delivered  Prices  in  the 
S'feel  hidustrt/.  United  States  Steel  Corporation,  reprinted  in 
Temporary  National  Econojiiic  Committee  Hearings  on  Pub.  Res. 
113,  76th  Cong.,  ad  Sess.,  part  27  (1940),  Exhibit  1418,  pp.  14619, 
14620;  also  reprinted  in  T.  X.  E.  C.  Monograph  42  (1941).  p.  31. 
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The  United  States  Maritime  Commission  has 
directed  that  your  base  price,  amounting  to 
$2.10  per  100  pounds,  f.  o.  b.  your  mill  be  ac- 
cepted, shipment  to  be  on  government  bill  of 
lading    *     *     *     (R.  30.) 

It  is  submitted  that  the  presence  of  the  old  delivered- 
basis  clause  in  the  formal  order,  although  inconsistent, 
is  overriden  by  the  specific  intent  of  the  parties  to 
do  whatever  had  to  be  done  to  get  the  goods  trans- 
ported on  government  bills  of  lading. 

At  any  rate,  the  buyer  did  take  delivery  of  the 
goods  at  Pittsburgh  (with  title)  as  the  bill  of  lading 
shows  (R.  67)  ;  and  the  court  below,  applying  the 
''usual  indicia  of  intention"  so  found.  The  delivered 
price  basis,  f.  o.  b.  Los  Angeles,  but  with  freight 
allowed,  was  treated  by  the  parties,  and  by  the  court, 
as  tantamount  to  basis  f .  o.  b.  shipping  point. 

From  then  on,  even  if  the  government  had  stopped 
the  shipments  in  transit  and  diverted  the  materials 
to  another  shipyard,  say,  at  San  Francisco  or  even 
at  Mobile,  on  the  Gulf  of  Mexico,  there  would  have 
been  no  difficulty.  The  goods  were  government  prop- 
erty, sale  had  been  accomplished  at  Pittsburgh,  and 
an  inconsistent  form  provision  in  the  original  pur- 
chase order  providing  for  sale  f.  o.  b.  Los  Angeles 
was,  in  view  of  the  other  provisions,  a  fortuitous 
dead  letter. 

Taking  up  now  the  Inland  Steel  contract  for  com- 
parison, a  reading  of  the  provisions  as  a  whole  shows 
that  the  parties  intended  to  execute  precisely  the  same 
kind  of  transaction  as  in  the  Jones  &  Laughlin  sales. 
The  same  form  price  basis  was  stated  in  the  pur- 
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chase  order,  i.  e.,  delivered  f.  o.  b.  Los  Angeles 
(Supra,  |).  5.)  The  Inland  y)roposal,  however,  had 
stated  that — 

.  If  the  government  wishes  to  take  possession 
of  this  material  at  our  plant  and  ship  on  gov- 
ernment bill  of  lading'  in  order  to  take  advan- 
tage of  land  grant  freight  rates,  we  will  deduct 
the  regular  commercial  freight  rate.     *     *     ♦ 

We  submit,  upon  the  above  analysis  of  the  Jones  & 
Laughlin  contracts,  that  this,  too,  was  tantamount  to 
a  basis  f.  o.  b.  shipping  point.  It  is  clear  why  this 
option  was  included,  viz,  to  give  the  government  land- 
grant  rates,  which  required  that  the  goods  become 
government  property  at  the  shipping  point,  as  signi- 
fied by  a  government  bill  of  lading. 

The  purchase  order  was  in  the  same  pattern  as 
for  Jones  &  Laughlin.  The  price  basis  was :  delivered 
f.  o.  b.  cars  Los  Angeles.  This,  however,  was  fol- 
lowed in  the  Inland  contract  by  another  form  pro- 
vision reserving  title,  not  until  the  goods  should 
reach  Los  Angeles  specifically,  but  until  they  should 
arrive  at  ''the  destination  named  herein."  Clearly 
this  was  but  an  adjunct  of  the  delivered-price  clause, 
with  which  it  should  stand  or  fall. 

Again,  the  formal  provision  should  yield  to  the 
substantive  intent  of  the  parties  as  signified  by  the 
special  provisions  providing  for  a  government  bill 
of  lading  expressly  in  order  that  the  government 
could  have  land-grant  rates.  This  view  is  reinforced 
by  the  further  provision  that  the  cash  discount  would 
be  allowed  on  the  delivered  price  less  transportation 
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charges,  and  that  changes  in  freight  rates  were  for 
the  account  of  the  buyer. 

The  government  bill  of  lading  which  was  issued 
and  used  pursuant  to  this  contract  was  in  exactly 
the  same  pattern  as  the  Jones  &  Laughlin  bill  of 
lading  (R.  65,  67).  It  was  issued  by  the  Maritime 
Commission  directly  and  stated  that  the  goods  were 
"the  public  property  hereinafter  described."  It  con- 
tained a  certification  identifying  the  contract,  and 
designating  the  ''F.  0.  B.  point  named  in  i^ontracf 
as  Indiana  Harhor,  with  the  added  notation  '^freight 
allowed"  (R.  65).  As  so  filled  out,  the  bill  of  lading 
was  accepted,  completed,  and  used  by  the  Inland 
Steel  Co.  in  contracting  with  the  carrier  for  shipment 
as  agent  of  the  Maritime  Commission.  In  evaluating 
these  provisions  of  the  written  documents,  even  with- 
out considering  the  effect  of  other  relevant  circum- 
stances, it  is  clear  that,  taken  as  a  whole,  the  docu- 
ments by  themselves  indicate  overwhelmmgly  that 
the  parties  intended  title  to  pass  on  shipment. 

First,  as  the  court  below  stated  (R.  43-44),  the  pro- 
vision for  shipment  on  government  bill  of  lading 
would  normally  indicate  that  the  parties  intended  title 
to  pass  to  the  buyer  upon  delivery  to  the  carrier  at 
point  of  shipment.  (The  presumption  so  raised  of 
course  is  not  conclusive  when  title  is  obviously  else- 
where {United  States  v.  Galveston,  Harris'burg  and 
San  Antonio  By.,  279  U.  S.  401;  Cross  v.  United 
States  (CCA  7,  1943),  133  F.  2d  183).  The  bHl  of 
ladmg  and  its  peculiar  mode  of  use  indicate  what  the 
parties  had  in  mind  when  they  executed  the  purchase 
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order.  Without  a  title  transfer  at  shipping  point 
the  government  bill  of  lading  would  have  been  point- 
less.    Cross  V.  United  States,  supra. 

Second,  the  contract  itself  quoted  a  delivered  price 
less  transportation  charges  and  stipulated  that 
changes  in  freight  rates  were  for  the  account  of  the 
buyer.  The  government  assumed  responsibility  for 
the  transportation,  changing  the  price  to  the  shipping 
point  basis,  thereby  showing  intent  to  pass  title  upon 
delivery  to  the  carrier,  as  the  court  below  concedes 
(R.  44). 

Third,  the  stipulation  that  the  purpose  of  the  gov- 
ernment bill  of  lading  was  to  take  advantage  of  land- 
grant  rates,  without  more,  demonstrates  the  parties' 
true  intent.  It  clearly  shows  that  the  seller  as  well 
as  the  buyer  had  in  mind  the  very  question  before  the 
coui*t,  and  intended  to  arrange  things  so  that  the  gov- 
ernment could  take  advantage  of  the  land-grant  rates; 
this  choice  to  be  signified  and  accomplished  by  use  of 
the  special  bill  of  lading.  The  failure  of  the  court 
below  to  give  any  effect  to  this  clause  left  it  meaning- 
less, but  such  a  plain  and  unambiguous  special  pro- 
vision may  not  be  so  ignored.  It  is  not  mere  sur- 
plusage, it  is  a  carefully  worded  clause  having  none 
of  the  earmarks  of  a  form  provision  such  as  the  pro- 
vision reserving  title  in  the  seller.  Unless  it  is  to  be 
summarily  dismissed  as  meaningless,  it  can  only  mean 
that  by  shipment  on  government  bill  of  lading  the 
Maritime  Commission  exercised  an  option  specifically 
given  in  the  contract  whereby  it  might  take  title  at  the 
seller's  plant. 
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Fourth,  the  bill  of  lading  used  by  the  parties  recited 
that  the  goods  shipped  were  ''public  property,"  and 
the  f .  o.  b.  point  designated  therein  was  the  shipping 
point.  This  was  in  accord  with  the  option  granted  in 
the  contract.  It  showed  that  the  parties  intended  that 
if  the  government  bill  of  lading  were  to  be  used,  the 
f.  o.  b.  point  would  be  the  shipping  point.  It  should 
be  emphasized  that  this  bill  of  lading,  with  these  re- 
citals, was  the  sole  privity  between  the  carrier  and 
the  government,  which  hardly  warrants  the  carriers' 
making  claims  contrary  to  its  explicit  language. 

It  may  be  urged,  however,  that  besides  protecting 
the  delivered-price  system  there  was  another  factor 
in  the  minds  of  the  parties  when  they  made  the  con- 
tracts with  the  title  provisions  included,  viz.,  to  leave 
the  seller  with  a  security  title  in  the  goods  mitil  they 
reached  Los  Angeles,  for  protection  against  failure 
of  the  buyer's  credit.  This  would  be,  not  until  pay- 
ment, but  only  for  the  days  during  the  period  of 
transportation.  The  fact  that  the  buyer  was  the 
goverimient  made  it  irrelevant  for  even  that  brief 
period,  since,  once  the  goods  were  delivered,  they  were 
under  exclusive  government  control,  and  the  seller's 
reliance  on  being  paid  rested,  not  upon  any  title  kept 
in  the  goods,  but  upon  a  contract  with  the  govern- 
ment. The  sellers  showed  that  they  surrendered  all 
interest  by  allowing  the  shipment  on  the  government 
bill  of  lading,  thus  severing  themselves  from  any  con- 
trol over  the  goods  while  in  transit.  Nor  did  they 
retain  title  for  the  purpose  of  selecting  railroad 
routes,  as  large  industries  like  to  do,  for  the  bills  of 
lading  show  that  the  choice  of  routes  was  the  govern- 


23 

merit's.  Nor  was  i-isk  of  loss  in  transit  a  f'oiisidera- 
tion;  the  risk  was  on  the  buyer  (f.  o.  b.  means  '^free 
on  board,"  denoting  the  point  where  risk  transfers*). 
It  made  no  difference  in  any  case,  because  of  the 
carrier's  liability  as  insurer  to  the  government  under 
the  hill  of  lading  and  steel  is  hardly  a  perishable. 

No  reason  for  the  title  provision  can  })e  found 
which  is  likely  to  have  been  in  the  parties'  minds, 
other  than  the  carry-over  of  a  form  designed  to  pro- 
tect the  delivered-price  basis  and  possibly  to  preserve 
the  jus  disponendi  while  the  goods  were  in  transit. 
But  the  delivered-price  basis  was  specifically  rejected, 
the  seller's  hope  for  payment  could  not  have  been 
increased  by  preserving  a  security  title  for  a  few^  days, 
and  the  form  provision  must  yield  to  the  conclusive 
intention  to  complete  the  sales  at  the  shipping  points. 

As  against  these  controlling  provisions,  the  court 
below  held  the  provision  reserving  title  in  the  seller 
until  delivery  in  Los  Angeles  to  be  absolute — thus  re- 
jecting and  rendering  futile  the  other  special  pro- 
visions indicating  intent  to  transfer  title  at  shipping 
point.  By  so  doing,  the  court  thereby  rejected  the  com- 
l^elling  circumstances  and  underlying  reasons  support- 
ing the  contrary  intention  of  the  parties  themselves. 
Even  though  the  contract  provisions  may  not  have 
been  spelled  out  with  entire  precision  and  consistency, 
the  contractors  at  least  understood  that  the  govem- 


*  Benjamin  on  Sales.  Tth  American  Edition  (1899),  p.  340.  The 
risk  would  still  be  on  the  buyer  even  if  the  seller  retained  a  security 
title.    Uniform  Sales  Act,  sec.  22  (a) . 
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ment  was  to  have  land-grant  rates  by  virtue  of  taking 
delivery — absolute  and  complete  delivery — at  the  ship- 
ping point  for  shipment  on  government  bills  of  lading, 
and  that  in  deference  to  this  the  steel  industry  de- 
livered-price  policy  was  to  be  eliminated — ^however 
the  carriers  (who  had  no  part)  may  now  wish  to  re- 
construct the  transaction. 

B.  Alternatively,  the  contracts  were  modified  later  on,  before  shipment, 
so  as  to  provide  for  title  to  pass  at  the  shipping  point.  In  any  event,  when 
the  sellers  delivered  the  goods  to  the  carriers  the  contracts  to  sell  in 
futuro  developed  into  completed  sales,  by  which  title  was  actually 
transferred  at  such  points. 

The  parties  to  a  contract  may  of  course  modify  it 
by  mutual  consent,  regardless  of  self-imposed  limita- 
tions in  the  original  contracts.  Where  the  contract 
is  executory  the  consideration  for  the  modifying 
agreement  may  rest  in  the  mutual  assent  of  the 
parties  to  the  new  agreement.  The  government's 
alternative  view  is  that  even  if  the  District  Court  had 
been  correct  in  holding  the  title  provision  as  rigidly 
controlling  in  each  of  the  original  four  contracts, 
nevertheless  a  modification  occurred,  effectively  ex- 
pressing their  intent  that  the  place  of  transfer  should 
be  the  shipping  points. 

This  was  accomplished  in  each  instance  when  (1) 
the  Maritime  Commission,  acting  through  the  Director 
of  its  Division  of  Purchase  and  Supply,  issued  the 
government  bill  of  lading  which  identified  the  con- 
tract, described  the  goods  as  "public  property,"  and 
designated  the  shipping  point  as  the  '*F.  O.  B.  point 
named  in  contract";  and  (2)  the  seller  accepted  the 
bill  of  lading  so  certified  for  use  in  arranging  the 
shipment. 
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If  the  rnodific^atioii  did  not  then  occur  it  occurred 
immediately  thereaf'tcM",  when  the  seller  uncondition- 
ally appropriated  specific  goods  to  the  contract  by 
shipi)ing  them  on  bills  of  lading  in  favor  of  the 
buyer.  The  transaction  then  ceased  to  be  a  mere 
executory  contract  to  sell  in  futuro  and  became  a 
completed  sale  of  goods. 

Until  the  delivery  of  the  goods  to  the  carrier  the 
relations  of  the  parties  were  determined  by  the  ex- 
ecutory contracts  to  sell,  either  as  originally  drafted 
or  as  modified.  *'The  American  law  fully  agi-ees  with 
the  English  that  a  delivery  to  a  carrier,  as  directed 
by  the  purchaser,  or  as  warranted  by  custom  and 
usage,  is  such  an  appropriation  as  to  bind  the  vendor, 
and  make  the  goods  the  property  of  the  vendee  from 
the  moment  of  such  delivery,  and  the  risk  is  thence- 
forth on  him,"  Benjamin,  op.  cit.  351  (1899).  Uni- 
form Sales  Act,  sec.  22  (a).  Had  the  seller  wished 
to  avoid  this  consequence  of  delivery  to  the  carrier, 
preserving  for  itself  the  jtis  dispoucndi,  it  would  have 
shipped  the  goods  on  a  bill  of  lading  in  the  seller's 
favor,  thereby  keeping  the  sale  conditional  instead  of 
absolute.  Id.  351.  See  Id.  4,  329-352  But  by  virtue 
of  the  unconditional  appropriation  and  relinquish- 
ment, the  goods  left  the  seller's  plant  as  property  of 
the  United  States,  being  accepted  as  such  by  the 
cariners,  who  thenceforth  looked  solely  to  the  Govern- 
ment for  direction  and  for  payment.  Any  former 
title  reservation  was  supplanted  by  transfer  to  the 
Government  which  had  complete  control  and  could 
have  diverted  the  goods,  exactly  as  in  the  Jones  & 
Laughlin  shipments.     If  the  goods  never  arrived  at 
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Los  Angeles  at  all,  due  to  such  diversion,  the  seller 
could  not  have  asserted  any  continuing  control  or 
title.  Indeed,  as  far  as  the  seller  was  concerned,  the 
goods  had  in  effect  reached  ''destination"  when  they 
were  delivered  and  taken  over  by  the  initial  carrier 
at  the  shipping  point. 

The  foregoing  analysis  applies  with  equal  force 
to  the  Carnegie,  Otis,  and  Youngstown  contracts. 
These  also,  like  the  Inland  and  the  Jones  &  Laughlin 
contracts,  contained  formal  clauses  derived  from  the 
established  commercial  custom  of  the  steel  industry 
to  sell  on  a  delivered-price  basis.  The  clauses  pro- 
vided a  delivered  price  ^  and  either  reserved  title  until 
delivery  ''at  the  destination  herein  named"  or  pro- 
vided that  the  goods  were  "the  property  of  the  seller" 
until  delivered  to  the  buyer  at  the  buyer's  fabricating 
point  (R.  29,  33).  Such  form  provisions  for  the 
reasons  previously  noted  were  thoroughly  outweighed 
by  the  special  provision  providing  that  the  govern- 
ment take  the  goods  at  the  shipping  point  on  a  gov- 
ermnent  bill  of  lading,  as  tvas  in  fact  done. 

II 

Even  assuming,  arguendo,  that  title  to  each  shipment  remained 
in  the  seller,  nonetheless  the  goods  shipped  were  property 
of  the  United  States  within  the  meaning  of  Section  321  (a) 
of  the  Transportation  Act  of  1940 

Even,  if  the  seller  did  retain  title  to  the  goods  com- 
prising each  of  the  four  disputed  shipments  until  they 


^  Except  the  Youngstown  contract,  which  alone  had  its  price 
clause  (but  not  its  general  conditions)  specially  adapted  to  meet 
the  actual  situation  of  an  f .  o.  b.  sale. 
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actually  arrived  at  J^os  Aii^clos,  the  p^overnment  is 
still  entitled  to  the  benefits  accorded  by  Section  o21 
(a)  of  the  Transportation  Act  of  1940.  The  right  to 
lower  rates  reserved  by  this  statute  does  not  turn 
upon  title.  It  is  **the  transportation  of  military  or 
naval  property  of  the  United  States  moving  for  mili- 
tary or  naval  and  not  for  civil  use,"  for  which  land- 
grant  rates  are  reserved.  There  is  no  doubt  that  the 
disputed  shipments,  as  held  by  the  court  below,  were 
military  or  naval  property  moving  for  militaiy  or 
naval  and  not  for  civil  use.  A  consideration  of  the 
interests  therein  of  seller,  govermnent,  and  carrier, 
particularly  in  view  of  the  war  situation,  leads  only 
to  the  conclusion  that  at  least  the  beneficial  ownership 
and  property  interest  in  the  material  was  in  the 
United  States. 

In  considering  this  question  it  must  be  borne  in 
mind  throughout  that  this  case  concerns  the  inter- 
pretation of  a  legislative  grant.  In  Section  321  (a) 
Congress  granted  to  the  companies  operating  land- 
grant  railroads  a  right  of  enormous  value,  the  right 
to  double  the  net  freight  rates  previously  charged  on 
the  transportation  of  government  property  over  land- 
grant  mileage.  That  grant  is  the  enacting  clause  of 
Section  321  (a),  to  which,  however.  Congress  attached 
a  proviso  reserving  the  public  right  to  the  old  rates  on 
* 'militaiy  or  naval  property  of  the  United  States 
moving  for  military  or  naval  and  not  for  civil  use." 

In  interpreting  legislative  grants  of  this  kind,  it  is 
axiomatic  that  they  will  be  construed  most  favorably 
to  the  government.     Charles  Biver  Bridge  v.  Warren- 
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Bridge,  11  Pet.  420,  36  U.  S.  419.  This  is  par- 
ticularly necessary  in  the  field  of  rights  incident  to 
railroad  land-grants.  ''Such  grants  must  be  con- 
strued favorably  to  the  Government  *  *  *  noth- 
ing passes  but  what  is  conveyed  in  clear  and  explicit 
language — inferences  being  resolved  not  against  but 
for  the  Government."  Caldwell  v.  United  States,  250 
U.  S.  14,  20;  Great  Northern  JR.  Co.  v.  United  States, 
315  U.  S.  262. 

In  the  view  of  the  District  Court,  the  grant  to  the 
carriers  in  Section  321  (a)  should  be  construed,  de- 
spite the  proviso,  as  extending  to  the  transportation 
of  "military  or  naval  property  of  the  United  States 
moving  for  military  or  naval  use"  the  higher  rate,  if 
the  seller,  having  surrendered  all  control,  and  having 
made  delivery  to  the  government  at  shipping  point, 
had  still  retained  a  bare  title. 

This  would  be  to  construe  the  grant  to  the  railroad 
<?ompanies  broadly  and  the  reservation  to  the  public 
narrowly,  quite  against  the  established  rules  of  con- 
struction laid  down  by  the  Supreme  Court  for  this 
very  clause.  Northern  Pacific  R.  Co.  v.  United  States, 
330  U.  S.  248,  257  (1947).  "But  we  are  not  limited 
to  the  lifeless  words  of  the  statute  and  formalistic 
canons  of  construction  in  our  search  for  the  intent  of 
Congress.  The  Act  was  the  product  of  a  period,  and 
courts,  in  construing  a  statute,  may  with  propriety 
recur  to  the  history  of  the  times  when  it  was  passed." 
Great  Northern  R.  Co.  v.  Ufiited  States,  supra,  273. 
In  this  aspect  it  would  be  quite  unreasonable  to  hold 
that  in  enacting  the  Transportation  Act  of  September 
18,  1940,  in  the  midst  of  the  great  armament  program 
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which  it  was  then  simultaneously  inaugurating,  Con- 
gress did  not  intend  the  broad  reservation  in  the 
proviso  to  include  such  shipments  as  these — goods 
accunmlated,  controlled,  paid  for,  and  put  by  the 
government  to  military  and  naval  use — the  precise 
situation  to  which  Congress  adverted  in  prescribing 
that  land-grant  rates  be  retained. 

The  Congressional  ])urpose  can  be  fulfilled  only' 
by  classifying  the  shipments  under  the  four  j)articu- 
lar  contracts  just  as  the  District  Court  classified  the 
Jones  &  Laughlin  shipments  and  all  the  others.  (See 
'^Fable  T,  Apj).)  All  were  equally  destined  to  go  into 
Liberty  Ships,  indisputably  property  of  the  United 
States,  and  were  purchased  and  paid  for  by  the 
United  States  as  part  of  a  military  procurement 
program  that  was  entirely  a  government  function. 
Congress  intended  that  such  shipments  move  at  land- 
grant  rates,  and  the  parties  so  agreed,  for  the  legiti- 
mate purpose  of  saving  government  funds  under  the 
emergency  war  conditions;  and  it  is  sheer  sophistry 
to  seek  to  defeat  the  purpose  of  the  statute  by  a 
technical  reservation  of  title.*" 

It  is  familiar  law  that  ownership  is  a  bmidle  of 
rights,  of  which  title  is  merely  one  of  nimierous 
indicia.  Standard  Oil  Co.  v.  Clark  (C.  C.  A.  2), 
163  F.  2d.  917  (1947).  In  that  case  the  court  was 
confronted  with  the  problem  of  determining  the  own- 
ership of  certain  stocks,  patents,  and  other  property 
which  in  1939,  upon  the  outbreak  of  World  War  II, 


« Cf.  Cross  V.  U?iifed  States,  133  F.  2d  183,  where  the  benefit 


from  land-grant  rates  was  to  be  for  the  seller. 
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were  transferred  by  I.  G.  Farbenindiistrie,  A.  G., 
the  great  pre-war  German  chemical  trust,  to  American 
companies.  In  1942  the  Alien  Property  Custodian 
took  the  property  on  the  ground  that  it  was  still 
property  of  I.  G.  Farben  notwithstanding  the  1939 
transfers.  In  the  course  of  its  opinion,  the  Circuit 
Court  of  Appeals  for  the  Second  Circuit  said  (p. 
929-930) : 

If  the  problem  must  be  visualized  in  terms  of 
title  as  a  unit,  there  are  various  precedents 
cited  by  the  District  Court  which  tend  to  sup- 
port, its  view.  *  *  *  But  we  do  not  feel 
that  it  must  be  so  regarded.  The  important 
question  is  whether  the  interests  of  plaintiffs 
are  property  interests  of  sufficient  substance 
that  plaintiffs  may  recover  them  from  the  Alien 
Property  Custodian  against  the  latter 's  conten- 
tion that  they  are  merely  *' executory  con- 
tracts." To  classify  plaintiffs'  or  defendant's 
interests  here,  under  one  or  more  of  the  cate- 
gories of  "title,"  ''equitable  servitude  in  prop- 
erty," or  "contractual  right"  does  not  settle 
the  problem.  The  rights  of  both  parties  can 
be  fitted  into  various  of  these  categories.  In- 
deed, the  inveterate  use  of  the  labels  "prop- 
erty" or  "title"  as  group  symbols,  denoting  a 
"bundle"  of  rights  or  other  legal  relations,  is 
now  well  miderstood;  it  is  only  when  we  ad- 
vance beyond  these  forms  to  the  questions  of 
degree,  or  of  number  and  value  of  such  rights, 
that  we  come  to  a  solution  of  problems  such  as 
this.  See  1  Restatement,  Property,  1936,  3,  4, 
10-12,  27-30;  Hohfeld,  Fundamental  Legal  Con- 
ceptions, 1923,  3,  12,  67  et  seq. ;  26  Yale  L.  J. 
710,  712,  746 ;  28  Id.  721,  729 ;  Rohmer  v.  C.  I.  R., 
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2  Cir.,  153  F.  2d  61,  64,  certiorari  denied 
328  U.  S.  862,  66  S.  Ct.  1367,  90  L.  Ed.  1632; 
Morris  Plan  Industrial  Bank  of  New  York  v. 
Schorn,  2  Cir.,  135  F.  2d  538,  540;  authorities 
cited  in  Clark,  Real  Covenants,  2d  Ed.  1947,  4, 
30,  156. 

In  the  context  of  tliis  case,  when  these  goods  were 
shipped  on  government  bill  of  lading  designating  them 
as  public  property,  with  the  f.  o.  b.  point  at  seller's 
plant,  the  beneficial  ownership  passed  to  the  govern- 
ment; a  transfer  resembling  at  least  an  equitable  con- 
version occurred,  and  the  retention  of  a  thin  legal 
title  (or  a  security  interest,  by  whatever  name)  by 
the  seller  did  not  impede  the  transfer  of  the  property 
in  the  goods  along  with  control  to  the  United  States. 
Tliis  was  sufficient  to  make  them  property  of  the 
United  States  within  the  meaning  of  section  321  (a). 
And  even  if  the  seller's  title  were  more  than  an  empty 
shell,  this  would  still  hold  true. 

It  has  seemed  hard  for  the  courts  to  under- 
stand that  both  seller  and  buyer  have  incidents 
of  ownership.  It  is  too  often  apparently  taken 
for  granted  that  one  party  or  the  other  must 
have  title,  and  that  the  other  can  have  only  a 
contract  right;  yet  the  illustrations  in  the  law 
of  divided  incidents  of  ownership  are  so  nu- 
merous that  there  seems  little  excuse  for  mis- 
imderstanding.  Equity  has  l^uilt  up  a  whole 
system  of  jurisprudence  based  on  the  idea  of 
one  party  having  the  legal  title  and  the  other 
the  beneficial  incidents  of  ownei-ship;  and  it 
should  not  be  supposed  that  the  essential  fea- 
tures of  such  a  relation  are  peculiar  to  equity. 
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A  mortgage  or  a  security  title  is  not  different 
in  its  nature  when  it  relates  to  personal  prop- 
erty and  when  it  relates  to  land.  Nor  should 
it  make  any  difference  in  the  essential  rights 
of  the  parties  in  what  forn>  the  security  title 
is  held,  whether  by  way  of  a  purchase  money 
mortgage,  or  a  conditional  sale,  or  a  bill  of  lad- 
ing rimning  to  the  seller's  order,  or  to  the  order 
of  a  banker  who  is  financing  the  transaction  for 
the  seller  (Williston  on  Sales,  2d  Ed.  (1924), 
Sec.  286-b). 

As  shown  above,  under  the  pressure  of  wartime 
emergency,  formal  provisions,  representing  practices 
long  followed  by  the  sellers  in  their  ordinary  com- 
mercial transactions,  remained  in  the  new  wartime 
contracts  with  no  actual  purpose,  as  they  were  inap- 
plicable to  dealings  with  the  Government.  On  the 
other  hand,  to  effectuate  the  well-known  governmental 
policy  to  utilize  the  benefit  of  land-grant  rates,  the 
parties  overrode  the  form  provisions  by  requiring 
that  the  ''property"  pass  on  delivery  to  the  initial 
carrier,  by  shipping  the  goods  on  government  bill 
of  lading.  The  long-established  policy  and  practice 
of  the  United  States,  known  to  all  large  shippers  and 
carriers,  has  been  to  take  title  at  as  early  a  stage  as 
possible,  generally  at  the  initial  point  of  shipment, 
so  as  to  ship  on  government  bills  of  lading  and  derive 
the  fullest  advantage  of  land-grant  reductions.  Illi- 
nois Central  R.  R.  v.  United  States.  265  U.  S.  209. 
The  practical  construction  by  the  sellers  in  shipping 
on  government  bill  of  lading  alone  should  be  dis- 
positive. The  Maritime  Commission  can  hardly  be 
suspected  of  having  openly  used  government  bills  of 
lading  for  nongovernment  property. 
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CONCLUSION 

For  the  foregoing  reasons  the  judgment  of  the 
District  Court  sliould  be  reversed  insofar  as  it  held 
that  tlie  shipments  covered  by  government  bills  of 
lading  Nos.  MC-88579,  MC-22992,  MC-28270,  and 
MC-34759  were  not  i)roperty  of  the  United  States  at 
the  time  of  shipment  and  entitled  to  land-grant  rates 
under  Section  321  (a)  of  the  Transportation  Act  of 
1940,  and  the  District  Court  should  be  instructed  to 
enter  judgment  for  the  United  States  in  regard 
thereto. 

Respectfully  submitted. 

H.  G.  MoRisox, 
Assistant  Attorney  General, 

James „  M.   Carter, 
United  States  Attorney, 
Attorneys  for  the  United  States. 
Of  Counsel: 

Edward  H.  Hickey, 

Special  Assistant  to  the  Attorney  General. 
Armistead  B.  Rood, 

Attorney,  Departrnent  of  Justice. 
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Table  I 


Seller  and  Shipping  Point 

Contract  or  Pur- 
chase Order 

Carrier's 
Freight  Bill 

Government 
Bill  of 
Lading 

District 

Court's 

Ruling  on 

Freight  Rate 

Foster-Wheeler    Corp.,    Carteret, 
N.J. 

MCc-3173... 

F-18436-3 

MC-218872_. 

Land-Grant. 

(R.  23) 

Combustion  Engineering  Co.  Inc., 

MCc(ESP)-1008_. 

F-10611-1 

MC-21162._. 

Land-Grant. 

Chattanooga,  Tennessee. 

(R.  25) 

Inland  Steel  Co.,  Indiana  Harbor, 

MCc(ESP)-1520.. 

F-10503-12 

MC-88579._. 

Commercial. 

Ind. 

(R.  26) 

(R.  65) 

Carnegie-Illinois  Steel  Corporation, 

MCc(ESP)-1145.. 

F-10610-1 

MC-229922_. 

Commercial. 

Munhall,  Penna. 

(R.  29) 

(R.  66) 

Jones  &  Laughlin  Steel  Corpora- 

MCc(ESP)-1016.. 

F-10610-1 

MC-19113-.. 

Land-Grant. 

tion,  Pittsburgh,  Penna. 

MCc(ESP)-1083_. 
(R.  30) 

F-10610-1 

(R.  67) 

Otis  Steel  Co.,  Cleveland,  Ohio 

MCc(ESP)-1837_. 
(R.  32) 

F-10540-1 

MC-28270— 
(R.  68) 

Commercial. 

Youngstown  Shteet  &  Tube  Co., 

MCc  (ESP)-2690.. 

F-10540-1 

MC-34759._. 

Commercial. 

Youngstown,  Ohio. 

(R.  33) 

(R.  69) 

Republic    Steel    Corp.,    Alabama 

MCc-7300., 

F-21750-7 

MC-411214.. 
MC-411234.. 

Land-Grant. 

City,  Ala. 

Land-Grant. 

MC^11239-. 

Land-Grant. 

MC-411273- 

Land-Grant. 

Joshua  Hendy  Iron  Works,  Sunny- 

MCc(ESP)-1028.. 

F-10535-1 

MC-16623... 

Land-Grant. 

vale,  California. 

(R.  37) 

MC-16624_._ 
MC-16626._. 
MC-16627... 
MC-16629... 

Land-Grant. 
Land-Grant. 
Land- Grant. 
Land-Grant. 

Joshua  Hendy  Iron  Works,  Sunny- 

MCc(ESP)-1020.. 

F-1 1274-4 

MC-37295... 

Land-Grant. 

vale,  California 

(R.  38) 

MC-37321_._ 
MC-37322..  _ 
MC-37325-.- 
MC-37326-.. 

Land-Grant. 
Land-Grant. 
Land-Grant. 
Land-Grant. 
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Statements  of  Facts. 
No  objection  is  made  to  the  Statement  of  the  Case  con- 
tained in  the  Brief  for  the  United  States  of  America  ex- 
cept as  expressly  mentioned  herein. 

The  Brief,  on  page  3,  states  that  the  materials  in  ques- 
tion were  for  ships  being  constructed  under  the  "United 
States  Maritime  Commission's  essential  War  Emergency 


— 2— 

Ship  Construction  program."  The  Stipulation  of  Facts 
referred  to  the  ships  as  being  constructed  "for  the  United 
States  Maritime  Commission  under  the  latter's  ship  con- 
struction program."  [R.  15.]  Many  of  the  ships  were 
constructed  under  what  was  known  as  the  Emergency  Ship 
Construction  program.  Objection  to  the  word  "War"  in 
referring  to  the  ship  construction  program. 

Summary  of  Argument. 

As  to  the  materials  shipped  on  bills  of  lading  Nos. 
MC-88579,  MC-22992,  MC-28270  and  MC-34759,  the  pur- 
chase contracts  contained  an  express  provision  reserving 
title  in  the  seller  until  delivery.  Therefore,  title  was  not 
in  the  Government  at  the  time  of  shipment  as  to  these  ma- 
terials. This  is  true  in  spite  of  shipment  on  Govern- 
ment bill  of  lading,  and  to  reference  on  the  bill  of  lading 
to  an  f .  o.  b.  shipping  point. 

Use  of  a  Government  bill  of  lading  and  reference  on  the 
Government  bill  of  lading  to  "public  property"  does  not 
result  in  a  transfer  of  title  from  the  seller  of  the  materials 
to  the  Government  contrary  to  the  purchase  contracts. 

In  order  to  be  "property  of  the  United  States"  within 
the  meaning  of  Section  321(a)  of  the  Transportation  Act 
of  1940,  title  must  be  in  the  United  States  during  ship- 
ment. This  is  a  well  accepted  meaning  of  the  phrase  as 
shown  in  the  construction  of  these  words  in  land-grant 
acts  for  many  years. 
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ARGUMENT. 

I. 

Title  Was  Not  in  the  Government  at  Time  of  Ship- 
ment as  to  Materials  Shipped  on  Bills  of  Lading 
Nos.  MC-88579,  MC-22992,  MC-28270,  and  MC- 
34759. 

A.  By  the  Express  Terms  of  the  Purchase  Contracts,  Title 
to  These  Materials  Was  Reserved  in  the  Seller  Until 
Delivery. 

The  Government's  argument  on  this  point  is  in  sub- 
stance that  the  Court  should  not  consider  what  the  parties 
actually  provided  in  the  contract  in  determining  title,  but 
should  look  to  various  collateral  matters  and  infer  from 
those  matters  directly  contrary  to  the  express  conditions 
of  the  contract.  In  other  words,  the  Government  is  at- 
tempting to  apply  to  a  contract  having  an  express  pro- 
vision as  to  title  rules  that  might  be  applicable  in  the  ab- 
sence of  any  provision  as  to  title. 

It  is  true  that  the  basic  rule  of  construction  of  a  con- 
tract and  in  determining  the  question  of  when  title  passes, 
is  the  intention  of  the  parties. 

As  stated  in  Williston  on  Sales,  Second  Edition.  \'ol- 
ume  1,  page  526,  Section  261: 

"By  intention  in  this  connection  is  meant  in  the 
law  of  sales  as  throughout  the  law  governing  the 
formation  of  contracts,  expressed  intention.'' 

Later  in  the  same  volume  at  page  596,  Section  280,  it 
is  stated  as  to  the  various  presumptions  of  title : 

"It  must,  therefore,  constantly  be  borne  in  mind 
that  the  rules  here  spoken  of,  like  others  in  the  sec- 
tion of  the  Sales  Act  under  consideration,  are  rules 
of  presumption  merely  and  will  yield  to  proof  of  a 
contrary  intention." 


^4— 

Certainly,  this  intention  can  best  be  expressed  by  the 
written  provisions  of  the  contract  itself.  In  each  of  the 
cases  involved,  the  purchase  contract  expressly  reserved  the 
title  in  the  seller  until  arrival  at  destination. 

On  page  15  of  the  Brief,  it  is  stated  that  the  "Dis- 
trict Court  called  this  provision  a  'manifest  inconsistency'." 
This  is  a  misstatement  of  the  opinion  of  the  District  Court 
which  stated  on  this  point  as  follows  (first  referring  to 
contract  MCc(ESP)-1520)  : 

"To  the  contrary,  however,  the  contract  expressly 
provided  that  the  seller's  responsibility  for  delivery 
would  not  terminate  until  arrival  of  the  material  at 
destination  and  that:  'Title  to  all  of  the  products 
covered  by  this  order  will  remain  in  the  seller  until 
delivery  thereof  has  been  made  to  the  buyer  at  the 
destination  herein  named.' 

"Contracts  MCc(ESP)-1145,  MCc(ESP)-1837 
and  MCc( ESP) -2690  also  provided  that  all  shipments 
were  to  be  on  Government  bill  of  lading,  but  that  title 
should  remain  in  the  seller  until  delivery  at  destina- 
tion. 

"The  usual  indicia  of  intention  become  immaterial 
in  the  face  of  an  express  contractual  provision  reserv- 
ing title  in  the  seller  during  shipment. 

"The  Government  urges  that  the  manifest  incon- 
sistency of  reserving  title  in  the  seller  and  shipping  by 
Government  bill  of  lading  is  but  an  'oversight'.  Be 
that  as  it  may,  the  law  does  not  permit  a  court  to  read 
out  of  a  contract  language  expressly  reserving  title 
in  the  seller  until  delivery  at  destination." 

The  Government  implies  that  the  inclusion  of  the  pro- 
vision reserving  title  was  "an  oversight."  There  is  noth- 
ing in  the  record  which  would  support  such  an  implication. 
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and  it  must  certainly  be  assumed  that  the  parties  intended 
what  was  provided  in  the  contracts. 

The  Government  on  pages  16-19  of  its  Brief,  attempts 
to  show  that  the  purchase  contracts  as  to  which  the  Dis- 
trict Court  held  title  was  in  the  Government  during  ship- 
ment were  similar  to  the  ones  which  the  District  Court 
held  title  was  not  in  the  Government.  Of  course,  the  basic 
difference  is  that  as  to  the  four  shipments  as  to  which  the 
District  Court  held  title  was  not  in  the  Government,  the 
purchase  contracts  contained  an  express  provision  that 
title  was  to  remain  in  the  seller  until  delivery,  and  the  pur- 
chase contracts  as  to  the  remaining  shipments  contained  no 
such  provision.  In  all  questionable  cases,  the  District 
Court  held  for  the  Government. 

The  Government  concedes  (Brief  p.  20),  as  indeed  it 
must,  that  shipment  on  a  Government  bill  of  lading  is 
merely  a  presumptive  indication  of  title,  but  still  the  Gov- 
ernment argues  that  shipment  on  Government  bill  of  lad- 
ing is  stronger  evidence  of  title  than  an  express  provision 
of  the  contract. 

The  Government  further  argues  that  the  fact  that  the 
Government  was  to  assume  responsibility  for  the  trans- 
portation charges  shows  a  definite  intention  on  the  part 
of  the  Government  to  take  title.  Although  this  might  be 
some  indication  of  title  in  the  absence  of  a  specific  pro- 
vision, there  is  nothing  inconsistent  between  the  Govern- 
ment's paying  the  transportation  charges  and  not  taking 
title  until  delivery.  As  a  matter  of  fact,  the  Government 
had  very  little  thought  of  obtaining  land-grant  rates  on 
shipments  for  the  Maritime  Commission  until  long  after 
all  of  these  shipments  were  completed.  The  first  real  in- 
dication on  the  part  of  the  Government  that  land-grant 
rates  would  be  claimed  on  such  shipments  was  in  Decem- 
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ber,  1942,  when  the  Maritime  Commission  passed  its  reso- 
lution, which  appears  on  pages  73-74  of  the  Record.  The 
Government  makes  a  practice  of  assuming  freight  charges 
so  that  the  seller  will  know  what  it  is  to  obtain  for  its 
merchandise.  The  Government  then  assumes  the  obliga- 
tion of  paying  the  freight  charges  whether  they  are  com- 
mercial rates  or  land-grant  rates. 

The  Government  makes  further  reference  to  a  statement 
made  in  a  preliminary  proposal  as  to  one  of  the  shipments 
involved,  which  provides  as  follows  [R.  28]  which  is  re- 
ferred to  in  the  Government's  Brief,  page  6  and  page  21 : 

'This  price  is  for  material  shipped  to  and  includ- 
ing September  30,  1941,  after  which  time  the  price 
will  be  the  published  price  at  Chicago,  Illinois,  in 
effect  at  the  time  of  shipment,  plus  the  all-rail  freight 
rate  to  the  three  destinations." 

'Tf  the  Government  wishes  to  take  possession  of 
this  material  at  our  plant  and  ship  on  Government 
Bills  of  Lading  in  order  to  take  advantage  of  land 
grant  freight  r^tes,  we  will  deduct  the  regular  com- 
mercial freight  rate,  which  at  present  is  $1.10  per 
100  lbs." 

It  should  be  noted  that  the  letter  mentioned  was  prior  to 
the  contract,  and  merely  contained  an  alternate  proposal 
which  was  not  itself  included  in  the  contract.  The  mere 
reference  to  this  letter  in  the  purchase  contract  would  cer- 
tainly not  overcome  the  express  provision  of  the  purchase 
contract  as  to  title.  Reference  to  the  possibility  of  taking 
advantage  of  land-grant  freight  rates  was  either  through 
overlooking  the  amendments  contained  in  Section  321(a) 
of  the  Transportation  Act  of  1940  or  not  considering  that 
the  Maritime  Commission  was  involved.  At  the  time  of 
this  proposal  not  even  the  Government  had  any  thought 
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of  claiming  that  land-grant  rates  applied  to  shipments  for 
the  Maritime  Commission. 

The  Government  further  makes  reference  to  the  pro- 
visions on  the  bill  of  lading  as  to  "public  property"  and 
"{.  o.  b.  point"  as  being  the  shipping  point.  As  has  been 
stated,  the  cases  have  held  that  shipment  on  Government 
bill  of  lading  is  not  conclusive  as  to  title  of  the  shipment. 
The  printed  form  merely  refers  to  "public  property." 
Reference  to  the  f.  o.  b.  point  as  the  point  of  shipment  in 
the  bill  of  lading  is  merely  some  indicia  of  title  in  the  ab- 
sence of  a  provision  in  the  contract.  The  contract  having 
an  express  provision  as  to  title,  this  could  not  determine 
title. 

On  page  22  of  the  Government's  Brief,  it  is  stated: 

".  .  .  It  should  be  emphasized  that  this  bill  of 
lading,  with  these  recitals,  was  the  sole  privity  be- 
tween the  carrier  and  the  government,  which  hardly 
warrants  the  carriers  making  claims  contrary  to  its 
explicit  language." 

It  should  be  noted  that  each  of  the  bills  of  lading  in 
question     provided     "Carrier's     rights     to     shipping 

CHARGES  NOT  AFFECTED  BY  FACTS  SET  OUT  IN  THIS  CER- 
TIFICATE." This  statement  is  further  answered  by  the 
following  portion  of  the  opinion  in  the  case  of  Oregon- 
WasJiiugton  Railroad  &  Navigation  Company  v.  U.  S., 
65  L.  Ed.  667,  255  U.  S.  339  at  349,  where  it  was  held 
the  railroad  was  not  warranted  in  relying  on  a  Govern- 
ment bill  of  lading  as  indicating  that  the  property  shipped 
was  property  of  the  United  States: 

"...  The  mere  mechanism  of  the  bills  of  lading, 
or  their  false  designations  of  the  property  trans- 
ported, could  not  have  imposed  on  anybody,  certainlv 


not  on  'the  auditors  and  agents'  of  a  railroad  com- 
pany, and  the  decisions  of  the  Comptroller  were  as 
much  open  to  dispute  then  as  now,  and  resort  to  suit 
an  inevitable  prompting;  and  yet,  we  have  seen,  the 
Statute  of  Limitations  was  permitted  to  interpose  its 
bar.  The  excuse  of  appellant  is  hard  to  credit.  Its 
'auditors  and  agents'  were  not  ignorant  of  affairs, 
nor  unpracticed  in  the  controversies  of  business,  and 
the  means  of  their  settlement.  The  auditors  and 
agents  of  railroad  companies  are  not  usually  com- 
plaisant to  denials  of  the  rights  of  the  companies  they 
represent.  We  do  not  say  this  in  criticism,  for  such 
is  their  duty, — the  necessary  condition  of  their 
places." 

The  Government  in  its  Brief,  page  23,  states  that  the 
risk  of  loss  was  on  the  buyer  during  shipment.  The  pur- 
chase contracts  expressly  provided  otherwise.  (See  Gov- 
ernment's Brief  pp.  5-8.)  Provision  that  the  risk  of  loss 
is  on  the  seller  until  delivery  is  consistent  with  title  re- 
maining in  the  seller  until  delivery. 

No  reason  can  be  found  for  not  having  title  in  the  seller 
during  the  shipment.  After  the  enactment  of  the  Trans- 
portation Act  of  1940,  no  one  thought  of  claiming  that 
shipments  by  the  Maritime  Commission  were  entitled  to 
land-grant  rates.  It  was  stated  in  the  resolution  of  the 
Maritime  Commission  dated  December  4,  1942   [R.  74]  : 

"Whereas,  prior  to  the  entry  of  the  United  States 
into  the  present  war  on  December  8,  1941,  there  was 
no  basis  for  a  determination  by  the  Commission  as 
of  the  time  of  transportation  of  any  such  materials, 
equipment  and  supplies  that  upon  completion  any 
particular  vessel  or  group  of  vessels  would  be  de- 
voted primarily  to  the  purposes  of  war  rather  than 
to  the  purposes  of  commerce;    .     .     ." 


The  Government  has  at  no  time  claimed  land-grant  rates 
on  shipments  which  were  made  by  the  Maritime  Commis- 
sion at  the  time  these  purchase  contracts  were  made  (be- 
tween June  20,  1941  and  November  27,  1941).  As  stated 
by  the  Court  [R.  45]  'The  record  here  indicates  that  it 
was  not  until  December,  1942,  that  the  Maritime  Commis- 
sion thought  of  claiming  land-grant  rates"  and  in  its  reso- 
lution of  December  4,  1942,  the  Maritime  Commission 
claimed  land-grant  rates  only  on  those  shipments  title  to 
which  passed  to  the  Government  after  December  8,  1941 
[R.  74-75].  It  was  perfectly  natural  that  in  this  situation 
the  sellers  would  follow  their  normal  business  practices 
and  the  Government  would  have  no  reason  to  request  any 
modification  of  such  practices. 

Further,  the  Government  argues  on  pages  23-24.  that 
as  the  contractors  knew  the  Government  was  to  have  land- 
grant  rates,  the  parties  must  have  intended  title  to  be  in 
the  Government.  As  mentioned,  not  even  the  Govern- 
ment, at  the  time  of  purchase,  had  any  thought  of  claim- 
ing land-grant  rates  on  the  shipment  of  the  materials 
purchased.  In  fact  until  the  last  of  1942,  the  Government 
paid  full  commercial  rates  on  shipments  for  the  Maritime 
Commission. 

The  real  substance  of  the  Government's  argument  is 
that  it  now  appears  to  have  been  unwise  to  have  provided 
in  these  contracts  that  title  should  remain  in  the  seller  until 
delivery  at  destination.  As  has  been  mentioned,  it  was 
not  even  known  at  the  time  these  contracts  were  made  that 
the  Government  would  make  any  claim  to  land-grant  rates. 
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Now  that  the  land-grant  question  has  arisen,  the  Govern- 
ment would  like  to  make  a  different  contract  than  it  ac- 
tually made. 

The  terms  of  the  purchase  contract  as  actually  made 
must  be  applied  and  it  follows  that  the  title  to  these 
shipments  was  not  in  the  United  States  at  time  of  ship- 
ment. 

B.     Shipment  on  Government  Bill  of  Lading  Did  Not  Effect 
a  Change  in  Title  Before  Delivery. 

The  Government  contends  that  even  though  the  original 
purchase  contract  provided  that  title  was  in  the  seller  until 
delivery,  that  this  contract  was  subsequently  modified  by 
the  issuance  of  a  Government  bill  of  lading  and  the  seller's 
accepting  the  bill  of  lading  for  use  in  making  the  shipment. 

This  is  merely  another  way  of  stating  the  argument 
heretofore  made  by  the  Government  that  shipment  on  Gov- 
ernment bill  of  lading  resulted  in  title  being  in  the  Gov- 
ernment. As  has  been  stated  and  admitted  by  the  Gov- 
ernment, this  fact  is  merely  presumptive  evidence  of  title 
and  does  not  overcome  an  express  provision  as  to  title. 
It  follows  that  as  it  does  not  control  title  in  the  first  in- 
stance, it  certainly  would  not  change  the  status  as  to  title  \ 
at  a  later  time.  If  this  were  not  so,  no  shipment  on  Gov- 
ernment bill  of  lading  could  be  other  than  a  shipment  of 
Government  property.  In  the  case  of  Louisville  &  Nash- 
ville Railroad  v.  United  States,  267  U.  S.  395,  69  Law 
Ed.  678,  it  was  held  that  in  spite  of  shipment  on  Gov- 
ernment bill  of  lading  title  was  not  in  the  United  States 
during  the  shipment,  and  the  shipment  was  not  property 
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of  the  United  States.  Certainly,  the  Government  would 
not  contend  that  the  mere  notation  on  the  bill  of  lading^ 
designating  the  shipping  point  as  the  "f.  o.  b.  point  named 
in  the  contract"  changed  this  situation.  In  an  opinion  of 
the  Comptroller  General  where  a  notation  on  the  bill  of 
lading  showed  the  destination  point  as  the  f.  o.  b.  point,  it 
was  stated  in  opinion  reported  in  17  Comptroller  General 
Opinions  978,  dated  May  25,  1938 : 

"The  insistence  that  these  materials  were  not  prop- 
erty of  the  United  States  appears  to  be  rested  mainly 
on  the  fact  that  the  bills  of  lading  issued  for  the 
transportation  service  have  notations  indicating  that 
the  materials  were  purchased  f.o.b.  destination.  The 
question,  however,  as  to  when  the  title  to  the  goods 
in  question  passed  to  the  United  States  is  governed 
by  the  intention  of  the  parties  to  the  contract  of  pur- 
chase and  the  mere  fact  of  a  notation  on  the  bills  of 
lading  in  this  connection  is  not  controlling  on  that 
question." 

It  is  argued  at  various  places  by  the  Government  (pp. 
17,  22,  32),  that  shipment  on  Government  bill  of  lading 
changed  the  title  provision  of  the  purchase  contracts.  It 
is  to  be  noted  that  each  of  the  purchase  contracts  provided 
for  shipment  on  Government  bill  of  lading  [R.  27-28,  29, 
Z2,  Zl\.  Therefore,  shipment  on  a  Government  bill  of 
lading  indicates  no  intention  to  change  the  provisions  of 
the  purchase  contracts. 

In  several  places  in  the  Government's  Brief  it  is  claimed 
or  suggested  that  the  Government  had  complete  control  of 


—12— 

these  goods  and  could  have  diverted  them  to  other  destina- 
tions. (See  pages  18,  22  and  25.)  For  example,  see  page 
25,  where  it  is  stated: 

"Any  former  title  reservation  was  supplanted 
by  transfer  to  the  Government  which  had  complete 
control  and  could  have  diverted  the  goods,  exactly  as 
in  the  Jones  &  Laughlin  shipments." 

In  purchase  orders   MCc(ESP)-1837  and   MCc(ESP)- 

2690  it  is  expressly  provided: 

"The  goods  covered  herein  are  the  property  of  the 
Seller  until  delivered  to  the  Buyer  at  the  Buyer's 
fabrication  point  [Los  Angeles]  herein  specified  and 
shall  not  be  diverted  or  reconsigned  without  permis- 
sion of  the  Seller"    [R.  33]. 

The  mere  notation  on  a  bill  of  lading  as  to  the  f.o.b. 
point  named  in  the  contract  does  not  overcome  an  express 
provision  in  the  purchase  contract  as  to  title. 

The  various  references  by  the  Government,  on  page  25 
of  its  Brief,  to  the  Uniform  Sales  Act  as  upholding  the 
contention  that  delivery  of  goods  to  the  carrier  indicates  an 
intention  to  pass  title  at  that  time,  are  all  applicable  to 
situations  where  the  purchase  contract  has  no  provision  in 
reg9,rd  to  the  time  of  passage  of  title.  In  this  case,  where 
the  contract  had  an  express  provision  on  this  question,  the 
situation  is  entirely  different.  There  is  no  question  that 
the  express  provision  of  the  contract  must  control  over  the 
mere  indicia  of  title. 
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II. 

If  Title  Was  Not  in  the  United  States  at  the  Time  of 
Shipment,  the  Government  Is  Not  Entitled  to 
Land-Grant  Rates  Under  the  Provisions  of  Sec- 
tion 321(a)   of  the  Transportation  Act  of   1940. 

The  Government  argues  that  even  though  title  of  the 
shipments  in  question  remained  in  the  seller  during  the 
shipment,  nevertheless,  the  goods  shipj:)ed  were  "property 
of  the  United  States"  within  the  meaning  of  Section 
321(a). 

This  contention  on  the  part  of  the  Government  is  con- 
trary to  the  long  accepted  meaning  of  the  phrase  "prop- 
erty of  the  United  States"  as  used  in  the  various  land- 
grant  statutes.  In  the  case  of  Louisville  &  Nashville  Rail- 
road Company  v.  United  States,  267  U.  S.  395,  69  L.  Ed. 
678  at  680,  it  was  stated  : 

".  .  .  Under  the  land-grant  acts,  the  United  States 
was  entitled  to  the  reduced  rates  if  the  coal,  when 
hauled,  was  its  property.  Acts  of  May  17.  1856, 
June  3,  1856,  and  March  3,  1857,  11  Stat,  at  L.  15, 
17,  200,  chaps.  31,  41,  103;  Acts  of  April  10,  1869. 
and  March  3,  1871,  16  Stat,  at  L.  45,  580,  chaps.  24, 
123;  Act  of  March  3,  1875,  18  Stat,  at  L.  509,  chap. 
171;  Illinois  C.  R.  Co.  v.  United  States,  265  U.  S. 
209,  68  L.  ed.  983,  44  Sup.  Ct.  Rep.  485.  But  the 
mere  use  of  government  forms  of  bills  of  lading  is 
not  conclusive  on  the  question  of  ownership  of  prop- 
erty at  the  time  of  transportation,  and  does  not  give 
the  United  States  the  right  of  transportation  at  land- 
grant  rates.  See  Transportation  Involved  in  Furnish- 
ing Articles  by  Contractor,  20  Comp.  Dec.  721,  72Z.'' 

It  was  further  stated  at  page  402 : 

"The  conclusion  that  the  coal  furnished  the  Tono- 
pah  was  to  be  delivered  at  the  mine  is  not  sustained 


—14— 

by  the  facts  found.  Under  the  invitation  to  bid,  pro- 
posal and  acceptance,  delivery  was  to  be  made  along- 
side the  vessel  at  Pensacola.  The  coal  was  trans- 
ported on  government  bills  of  lading.  The  United 
States  paid  the  freight,  less  land-grant  deductions. 
The  use  of  government  bills  of  lading  and  the  pay- 
ment of  reduced  charges  by  the  United  States  are  not 
sufficient  to  sustain  a  finding  that  the  coal  was  the 
property  of  the  United  States  when  hauled  by  appel- 
lant. There  is  nothing  to  indicate  that  title  passed 
before  delivery  at  the  vessel." 

In  reaching  its  decision,  the  Supreme  Court  in  the  Louis- 
ville case  determined  whether  the  particular  shipment  was 
"property  of  the  United  States"  within  the  meaning  of 
the  land-grant  acts  at  that  time  by  determining  whether 
the  title  to  the  shipment  was  in  the  United  States  during 
the  time  of  the  shipment. 

In  Illinois  Central  R.  Co.  v.  United  States,  265  U.  S. 

208,  68  L.  Ed.  983,  the  Court  stated  the  issues  of  the  case 

as  follows : 

"The  question  in  the  case  is  whether,  in  certain 
shipments  of  property  for  use  by  the  United  States, 
title  to  the  property  passed  at  the  place  of  shipment 
or  at  the  place  of  delivery.  Or,  to  state  the  question 
another  way,  whether  the  shipments  while  in  transit 
were  the  property  of  the  United  States,  and  properly 
transported  at  land-grant  rates,  or  did  not  become  the 
property  of  the  United  States  until  after  receipt  at 
destination  and  subject  to  commercial  rates.     .     .     ." 


It  is  clear  from  the  above  that  the  Court  considered  that 
whether  the  shipment  was  "property  of  the  United  States" 
depended  on  whether  title  was  in  the  Government  during 
the  shipment. 
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In  the  case  of  United  States  v.  Galveston,  H.  &  S.  A.  R. 
Co.,  279  U.  S.  401,  72>  L.  Ed.  760,  it  was  held  that  the 
Government  was  not  entitled  to  land-grant  rates  on  the 
transportation  of  officers'  mounts.  The  Court  stated  the 
contention  of  the  Government,  7Z  L.  Ed.  at  761 : 

"The  United  States  concedes  that  it  is  liable  for 
such  transportation;  but  it  insists  that  applicable 
statutory  provisions  and  army  regulations  show  that 
it  has  a  property  interest  in  the  horses  and  the  right 
to  require  the  officers  to  use  them  in  discharge  of 
their  duties;  that  they  are  the  property  of  the  United 
States  within  the  meaning  of  the  Land  Grant  Acts, 
and  that  therefore  it  is  entitled  to  the  reduced  rates." 

The  Court  further  stated  at  761  and  762: 

"In  Alabama  G.  S.  R.  Co.  v.  United  States,  49 
Ct.  CI.  522,  it  was  held  that  w^hen  not  actually  in  the 
service  of  the  United  States  the  men  in  the  National 
Guard  of  a  state  transported  upon  proper  government 
requisition  for  participation  by  authority  of  the 
Secretary  of  War  in  the  encampment,  manoeuvers, 
and  field  instruction  of  a  part  of  the  regular  Army 
are  not  'troops  of  the  United  States.'  And  see  United 
States  V.  Union  P.  R.  Co.,  249  U.  S.  354,  63  L.  ed. 
643,  39  Sup.  Ct.  Rep.  294.  In  Oregon-Washington 
R.  &  Nav.  Co.  V.  United  States,  58  Ct.  CI.  645.  the 
court  held  that  the  effects,  household  goods,  etc..  and 
authorized  mounts  of  Army  officers  on  change  of 
stations,  are  not  government  property  within  the  pur- 
view of  such  acts.  And  in  Oregon-Washington  R. 
&  Nav.  Co.  v.  United  States,  255  U.  S.  339,  345,  65 
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L.  ed.  667,  669,  41  Sup.  Ct.  Rep.  329,  this  court  held 
that  the  personal  baggage  of  an  officer  is  not  property 
of  the  United  States  entitled  to  transportation  at  land 
grant  rates. 

"We  are  of  opinion  that  the  principle  of  these  de- 
cisions is  controlling  here.  The  United  States  de- 
mands service  from  its  army  officers  which  requires 
the  use  of  things  furnished  by  them.  But  it  does  not 
own  and,  as  between  it  and  them,  it  does  not  claim  to 
own,  hold  or  have  any  property  rights  in  the  uni- 
forms, manuals,  clothes,  private  mounts  or  other 
things  by  them  furnished  and  used  in  the  service. 
It  would  be  unreasonable  to  hold  valid  the  govern- 
ment's claim  of  ownership  asserted  merely  to  secure 
land  grant  rates  for  the  transportation  of  such 
mounts.  The  construction  contended  for  is  without 
support  and  cannot  be  sustained." 

It  is  clear  from  the  above  cases,  it  has  always  been  held 
that  whether  a  shipment  is  "property  of  the  United  States" 
depends  on  whether  or  not  title  of  the  shipment  is  in  the 
Government.  As  title  to  the  shipments  in  question  were 
not  in  the  Government,  land-grant  rates  are  not  applicable. 

The  earlier  decisions  of  the  Supreme  Court  holding  that  j 

the  question  whether  or  not  a  shipment  might  be  considered  j 

"property  of  the  United  States"  depended  on  the  title  of  ? 

the  shipment,  must  have  been  accepted  by  Congress  in  the  ] 

enactment  of  the  Transportation   Act  of    1940  and  the  i 
same  interpretation  of  the  phrase  must  be  followed  in  con- 
struing Section  321(a)  of  the  Transportation  Act  of  1940. 


I 
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Conclusion. 

Insofar  as  the  District  Court  lield  that  materials  shipped 
on  bills  of  lading  Nos.  MC-88579,  MC-22992,  MC-28270 
and  MC-34759  were  not  "property  of  the  United  States" 
within  the  meaning  of  Section  321(a)  of  the  Transporta- 
tion Act  of  1940,  the  judgment  should  be  affirmed. 

Respectfully  submitted, 

Frank  Karr, 
C.  W.  Cornell, 
E.  D.  Yeomans, 

Attorneys  for  Appellant  and  Respondent,  Pacific  Electric 
Railway  Company. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  11848 

United  States  of  America,  appellant 

V. 

Pacific  Electric  Railway  Company,  a  Corporation, 

appellee 


Pacific  Electric  Railway  Company,  a  Corporation, 

appellant 

V. 

United  States  of  America,  appellee 


ON  APPEAL  FROM  THE  JUDGMENT  OF  THE  DISTRICT  COURT  OF 
THE  UNITED  STATES  FOR  THE  SOUTHERN  DISTRICT  OF  CALI- 
FORNIA,  CENTRAL  DIVISION 


CLOSING  BRIEF  FOR  THE  UNITED  STATES 


INTRODUCTORY   STATEMENT 

The  opening  brief  of  the  United  States  as  appellant 
was  contined  to  argument  in  support  of  the  Govern- 
ment's appeal  from  the  District  Court's  decision  that 
the  goods  composing  four  of  the  twenty-one  shipments 
involved  in  the  action  were  not  ''i^roperty  of  the 
United  States"  at  the  time  of  carriage  and  that  the 
four  shipments,  therefore,  failed  to  meet  one  of  the 

(1) 


two  qualifications  for  land-grant  freight  rates  pro- 
vided in  Section  321  (a)  of  the  Transportation  Act  of 
1940/ 

The  United  States  submits  this  closing  brief  in 
answer  to  the  Pacific  Electric  Railway  Comj)any's 
opening  brief  on  its  cross-appeal.  This  closing  brief 
supports  the  decision  of  the  District  Court  that  all 
twenty-one  shipments  did  meet  the  other  qualification 
for  land-gi'ant  rates  in  Section  321  (a)  by  virtue  of 
the  fact  that  all  of  the  goods  shipped  were  "military  or 
naval  property  moving  for  military  or  naval  and  not  for 
civil  use"  within  the  meaning  of  that  section.  The  Dis- 
trict Court  held  that  seventeen  of  the  shipments,  being 
property  of  the  United  States,  met  both  qualifications 
and  were  entitled  to  land-grant  rates. 

QUESTION   PRESENTED   BY  CROSS-APPEAL 

Whether  all  of  the  twenty-one  shipments  of  com- 
l^onent  materials  and  parts  for  Liberty  Ships  moving 
on  consignment  to  the  United  States  Maritime  Com-j 
mission  imder  Government  bills  of  lading  constituted^' 
"the   transportation   of   military   or   naval   property 
*     *     *     moving  for  military  or  naval  and  not  for' 
civil  use"  within  the  meaning  of  Section  321   (a)  of 
the  Transportation  Act  of  1940,   and  therefore    (if'j 
also   "property   of  the   United    States"    within   the, 
meaning  of  the  same   section)    were   entitled  to  bej 
moved  at  the  reduced  land-grant  rates. 


^  The  District  Court's  opinion  is  reported  at  71  F.  Suj^p.  987. 
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SUMMARY   OF  ARGUMENT 
I 

The  goods  composing  each  of  thc^  shipments  were 
'' military  or  naval  property  moving  for  military  or 
naval  and  not  i'ov  civil  nsc"  within  llic  iiicaiiing  oT 
Section  321  (a)  of  the  Ti-ansportation  Act  of  11)40, 
as  that  phrase  was  construed  hy  the  Supreme  C'ourt 
last  year  in  Northern  Pacific  Rjj.  Co.  v.  United  States, 
330  U.  S.  248.  The  shipments  in  every  respect  meet 
the  test  there  laid  down  by  the  Court,  and  that  de- 
cision is  controlling  here. 

The  shipments  wei'c  made  by  and  delivered  to  the 
United  States  Maritime  Commission  for  use  by  Cali- 
fornia Shipbuilding  Corporation,  a  cost-plus  contrac- 
tor with  the  Commission,  in  l)uilding  cargo  ships  of 
the  "Liberty"  design j  for  the  Commission.  At  the 
time  of  the  shipments,  these  Liberty  Ships  were  being 
constructed  for  a  military  or  naval  use.  They  were 
built  for  the  United  States  in  time  of  war  to  win  the 
war.  All  the  shipments  herein  of  their  component 
jmrts  occurred  after  December  7,  1941,  following  the 
Japanese  attack  on  Pearl  Harbor.  The  applicable 
rates  are  to  be  determined  as  of  the  time  of  carriage; 
the  use  to  which  the  goods  were  to  be  put  was  gov- 
erned by  the  critical  and  emergency  condition  then 
existing  when  construction  of  the  ships  was  for  mili- 
tary rather  than  merely  commercial  purposes.  The 
parts  transported  therefore  partook  of  the  military 
or  naval  character  and  purpose  of  the  ships.     They 


were  military  or  naval  property  within  the  meaning 
of  Section  321  (a)  of  the  Act.  Any  doubt  about  this 
should  be  resolved  in  favor  of  the  Government,  for 
Section  321  (a)  was  a  legislative  grant  of  a  valuable 
public  right  to  private  interests,  in  which  ambiguities 
are  to  be  resolved  in  favor  of  the  grantor.  Northern 
Pacific  By.  Co.  v.  United  States,  supra. 

The  test  in  this  case  should  not  be  confused  with  the 
very  different  test  of  the  scope  of  ''commerce"  under 
the  Fair  Labor  Standards  Act.  Under  the  definitions 
in  that  Act,  a  shipment  of  munitions  belongmg  to  the 
Army  for  militaiy  use  in  battle  was  ''commerce."  Of 
course,  it  was  also,  like  the  goods  involved  herein, 
military  or  naval  property  of  the  United  States,  mov- 
ing for  military  or  naval  use  and  entitled  to  land- 
grant  rates  under  Section  321  (a).  To  hold  otherwise 
with  respect  to  the  shipments  herein  would  emasculate 
the  decision  of  the  Supreme  Court  in  the  Northern 
Pacific  case. 

II 

The  goods,  while  being  transported  by  railroad, 
were  also  '* property  of  the  United  States."  The 
present  situation  is  analogous  to  that  presented  by  ani 
old  postal  case  (Sea right  v.  Stokes,  3  Howard  150) 
in  which  United  States  mail  was  held  to  be  "property 
of  the  United  States"  and  eligible  for  free  transpor-; 
tation  without  toll  over  the  Old  Cumberland  Road 
even  though  the  United  States  technically  did  not  have 
title  to  the  ai'ticles  being  transported. 
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ARGUMENT 
I 

The  goods  shipped  were  military  or  naval  property  moving  for 
military  or  naval  use  within  the  meaning  of  section  321  (a) 
as  construed  by  the  Supreme  Court  in  the  Northern  Pacific 
opinion 

All  parties  concede  that  the  goods  composing  seven- 
teen of  the  shipments  involved  in  this  litigation  were 
*' property  of  the  United  States"  at  the  time  of  car- 
riage. The  question  now  posed  is  whether  they,  as 
well  as  the  goods  in  the  other  four  shipments,  were 
"military  or  naval  property  moving  for  militaiy  or 
naval  and  not  for  civil  use."  The  District  Court, 
finding  the  decision  of  the  Supreme  Court  in  Northern 
Pacific  Railway  Company  v.  United  States,  supra, 
controlling  on  this  point,  held  that  all  twenty-one 
shipments  met  this  qualification  and  that  the  seven- 
teen (being  property  of  the  United  States)  were 
entitled  to  move  at  the  reduced  rates  reserved  in  Sec- 
tion 321  (a)  of  the  Transportation  Act.  This  ruling 
was  clearly  correct  and  is  indeed  compelled  by  the 
holding  of  the  Supreme  Court  in  tlio  Norfhern  Pacific 
case. 

The  facts  are  agreed.  The  shipments  were  made 
and  delivered  to  the  United  States  Maritime  Com- 
mission for  use  by  the  California  Shipbuilding  Cor- 
poration, a  cost-plus  contractor  with  the  Commission, 
in  building  cargo  ships  of  the  ''Liberty"  design  for 
the  Commission  (R.  21).  The  programming  for  this 
new  ship  construction  was  made  after  consultation 
with  the  Joint  Chiefs  of  Staff;  of  the  2,610  Liberty 


Ships  constructed  for  the  Maritime  Commission  up 
to  1945,  the  California  Shipbuilding  Corporation  de- 
livered 336  (R.  20). 

Comparison  of  the  present  shipments  Avith  the  con- 
troverted shipments  in  the  Northern  Pacific  case 
shows  no  significant  difference.  In  the  latter  case 
the  shipments  involved  five  types  of  property,  all  of 
which  were  held  entitled  to  the  reduced  rates  reserved 
in  the  statute.  One  shipment  most  directly  similar 
to  the  present  one  involved  copper  cable,  which  was 
described  by  the  Court  in  the  following  terms : 

Copper  cable. — Copper  cable  was  transported 
to  Tacoma,  Washington,  for  use  in  the  installa- 
tion of  degaussing  equipment  (a  defense 
against  magnetic  mines)  on  a  cargo  vessel  being 
so  built  that  it  might  readily  be  converted  into 
a  military  or  naval  auxiliary.  The  work  was 
done  by  a  contractor  under  contract  with  the 
Maritime  Commission.  The  degaussing  speci- 
fications were  furnished  by  the  Navy  which 
also  furnished  the  equipment  and  bore  the  cost. 
The  vessel  was  deHvered  in  1941  and  was 
operated  as  directed  hy  the  Maritime  Commis- 
sion or  the  War  Shipping  Administration. 
Whether  it  operated  as  a  cargo  vessel  or  as  a 
military  or  naval  auxiliary  does  not  appear. 
{Id.,  p.  249.)     [Italics  added.] 

In  the  present  case,  the  goods  shipped  were  com- 
ponent parts  of  hulls  and  engines  for  cargo  ships 
which  were  also  being  constructed  by  a  contractor  for 
the  Maritime  Commission  on  a  design  which  made 
the  ship  convertible  as  a  military  or  naval  auxiliary 
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(R.  17).  Tlic  parts  in  question  were  variously  de- 
scribed in  1lie  ^oveinrnent's  bills  of  lading-  as  con- 
densers, j)ower  boilers  and  fixtui'es,  steel  plates,  slieets, 
angles  and  cliannels,  and  engine  j)arts.  All  the  shi])- 
inents  were  consigned  to  tlu^  Maritime  Coininission  in 
care  oJ'  the  cost-plus  conti'acrtoi-  at  Los  Angeles,  for 
assembly  into  shii)s  undei-  the  Emergency  Ship  Pro- 
gram (R.  84).  The  copper  cable  in  the  Northern 
Pacific  case  was  to  be  used  in  "degaussing  equipment'* 
to  protect  a  cargo  shij)  from  magnetic  mines.  Con- 
cededly,  this  was  an  important  i)art  of^^  a  Liberty  Ship 
in  wartime,  but  surely  not  more  important  than  the 
hull  or  the  engine  for  which  the  steel  plates  and  pai-ts 
composing  the  shipments  in  the  present  case  were 
to  be  used. 

It  is  true  that  the  copper  cable  was  shipped  by  the 
Navy  Department,  whereas  the  hull  and  engine  parts 
in  the  present  case  were  shipped  by  the  Maritime 
Commission,  a  civilian  agency,  but  the  Supreme  Court 
pointed  out  that  this  difference  was  of  no  consequence. 

The  theoiy  is  that  "military  or  naval"  prop- 
erty means  only  i)roperty  shipped  by  or  under 
control  of  the  Army  or  Navy. 

We  see  no  mei'it  in  that  suggestion.  Section 
321  (a)  makes  no  reference  to  specific  agencies 
or  departments  of  government.  The  fact  that* 
the  War  or  Navy  Department  does  the  ]n'ocure- 
nient  might,  of  course,  carry  special  weight  or 
be  decisive  in  close  cases.  But  it  is  well  known 
that  procurement  of  military  su])])lies  or  war 
material  is  often  handled  by  agencies  other  than 


the  War  and  Navy  Departments.  Procurement 
of  cargo  and  trans  port  vessels  hy  tJie  Maritime 
Commission  is  an  outstanding  example.  See 
Merchant  Marine  Act  of  1936,  §  902,  49  Stat. 
2015-2016,  as  amended,  46  U.  S.  C,  §  1242. 
*  *  *  *  * 

Civilian  agencies  may  ser\dce  the  armed 
forces  or  act  as  adjuncts  to  them.  The  Mari- 
time Commission  is  a  good  example.  An  army 
or  navy  on  foreign  shores  or  in  foreign  tvaters 
cannot  live  and  fight  without  a  supply  fleet  in 
their  support.  The  agency,  whether  civil  or 
military,  which  performs  that  function  is  serv- 
ing the  armed,  forces.  The  property  tvhich  it 
employs  in  that  service  is  military  or  naval 
property,  serving  a  military  or  naval  fu/tiction 
(Id.,  p.  252-3).     [Italics  added.] 

1.  The  Liberty  ships  under  construction  for  the  Maritime  Commission  were 
military  or  naval  property  for  military  or  naval  use 

There  can  be  no  doubt  that  Liberty  ships  were  built 
as  instruments  of  war.  In  times  of  war  or  impend- 
ing war,  the  Merchant  Marine  has  always  been  re- 
garded at  home  and  abroad  as  an  auxiliary  of  the 
Ami}"  and  the  Navy  to  support  their  striking  force. 
See  Admiral  Ernest  J.  King's  Third  and  Final  Report 
to  the  Secretary  of  the  Navy,  United  States  Navy  at 
War,  1941-1945,  p.  169;  Robert  Earle  Anderson,  The 
Merchant  Manne  and  World  Frontiers  (1945),  (pp. 
140-142,  143)  ;  Col.  Randolph  Leigh,  48  Million  Tons 
to  Eisenhoicer,  (1945).  Liberty  ships  were  not  built 
under  the  long-range  program  (46  L^.  S.  C.  Sec.  1120) 
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oi'  undcj-  llic  constriictioTi  differential  subsidy  (46 
U.  S.  C.  Sec.  1151).  Tliey  were  not  built  for  prospec- 
tive purchasers,  but  foi*  the  United  States,  and  under 
conditions  of  grave  emei'gency  to  win  a  war.^ 

It  is  important  to  bear  in  mind  that  averi/  shipment 
in  this  case  occurrrd  after  Deeember  7,  lf)41,  following: 
the  Japanese  attack  on  Pearl  Harbor.'    All  the  ship- 

■^  Conipiivo  (ho  statonipiit  of  C()nimissif)ii(M-  RjjymoiKl  S.  Mc- 
Kooiigli,  Maritime  Coiiiniission,  Hearings  before  the  Committee 
on  tlie  Merchant  Marine  and  Fisheries,  H.  R.,  79th  Cong.,  2d  Sess., 
on  IT.  K.  .".608.  June  -I.  l!)4(i.  j).  18  : 

''We  liave  2.500  so-called  Lihert}'  ships.  I  hope  that  we  will  be 
able  to  sell  some  of  them.  They  ai"e  not  bnilt  for  commercial  pur- 
|)oses.  I  hope  that  the  Conjrress  nnderstands  that.  They  were 
hnilt  to  win  a  war.  They  were  built  to  carry  war  cargo — as  much 
of  it  as  they  could  put  in  the  holds  of  the  ships,  to  bring  it  to  the 
place  to  be  used  foi-  our  armed  forces.  There  are  2,.500  of  them.  I 
doubt  there  will  be  very  much  in  the  wa}'  of  recovery  of  money 
as  a  result  of  the  sale  of  these  ships." 

•■*  Attached  to  p.  38  of  ])laintifrs  brief  is  a  table  showing  the 
dates  of  the  shi])ments.  These  dates  appear  in  the  sixth  column 
of  the  table  under  the  heading,  "Date  of  Consignment,''  as  follows : 

Contract  TUite  of  .<ibiitwitif 

Foster-Wheeler January  2<>.  1048. 

Combustion  Engineering December  10  &  17, 1941. 

Inland  Steel December  9, 1941. 

(^arnegie December  20, 1041 . 

Jones  &  Laughlin January  6, 1942. 

Otis  steel December  21, 1041. 

Young.stown  Sheet  &  Tube Deceniher  22, 1041. 

Republic  Steel May  16  to  31, 1943. 

Joshua  Hendy December  17, 1041,  to  January  1, 1042. 

Joshua  Hendy February  23  to  April  6, 1042. 

The  contractors  are  correlated  with  the  contract  numbers  in  the 
table  at  page  34  of  the  opening  brief  of  the  United  States  as 
appellant. 


10 

ments  moved  when  the  Nation  was  in  a  World  War, 
under  the  critical  and  emergency  conditions  caused 
by  a  war  shipping  shortage.  Whatever  the  declara- 
tion of  policy  may  have  been  in  the  Merchant  Marine 
Act  of  1936,  whatever  any  intervening  committee  re- 
ports might  have  stated,  it  is  certain  that  on  the  dates 
of  the  shipments,  the  over-riding  purpose  and  intent 
was  to  get  Liberty  Ships  constructed  as  fast  as  pos- 
sible in  order  to  support  our  military  and  naval  effort 
effectively.  (See  United  States  Maritime  CoYiimission, 
Annual  Report,  1945,  p.  3.) 

Plaintiff's  opening  brief  labors  to  construe  a  non- 
military  intent  from  the  various  appropriation  acts. 
An  appropriation  act  to  break  a  bottleneck  in  ocean 
shipping  with  a  World  War  at  our  shores  is  not  less 
effective  because  its  terminology  lacks  sabre-rattling 
stridence.  Actually,  two  of  the  Acts  were  specifically 
designated,  "Defense  Aid  Supplemental  Appropria- 
tion Act"  (Act  of  March  27,  1941,  55  Stat.  53)  and 
''First  Supplemental  National  Defense  Appropria- 
tion Act"  (Act  of  August  25,  1941,  55  Stat.  669)  and 
this  evidences  an  understanding  that  military  con- 
siderations controlled  the  Emergency  Program  for 
the  construction  of  these  Liberty  Ships.*  With  the 
impact  of  Pearl  Harbor,  the  nice  distinctions  drawn 
by  the  plaintiff  betw^een  the  Merchant  Marine  Act  of 


^  Even  the  Merchant  ISIarine  Act  of  1936  placed  the  military 
purpose  first.  Its  first  words  Avere,  "'It  is  necessm^y  for  the  nationaZ 
defense.     *     *     *"  (49  Stat.  1985,  46  U.  S.  C,  Sec.  1101). 
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193(),  tli(^  Act  of  February  6,  1941,  the  Act  of  Marcli 
27,  1941,  and  the  Act  of*  August  25,  1941,  could  no 
longer  be  made. 

Clearly,  at  the  time  when  the  goods  herein  were 
transported,  they  all  were  uioving  i'ov  the  military 
ends  to  which  they  were  adaptable.  Plaintiff's  open- 
ing bi'ief  (p.  38)  correctly  states  the  rule  that,  ''71ie 
rutcH  appiicahlc  to  a  filiipmcnt  are  drtcrmiiicd  as  of 
(he  time  the  shipment  is  delivered  to  the  carrier." 
That  is  the  time  that  controls,  and  at  tliat  time  the 
use  to  which  the  property  was  to  be  put  was  surely 
military  or  naval.  History  had  moved  beyond  the 
contines  of  the  pre-war  intent  which  plaintiff  would 
infer  from  earlier  statutes,  committee  reports,  and 
statements  before  Congressional  conunittees  running 
as  far  back  as  1936. 

Nor  does  plaintiff  challenge  the  expedience,  jnii- 
dence,  and  necessity  of  the  governmental  expendi- 
tures. They  were  administratively  determined  as  re- 
quired for  military  or  naval  purposes  by  the  appro- 
])riate  executive  agency.  The  Maritime  Commission 
determined  by  resolution  adopted  December  4,  1942, 
that  all  shipments  after  December  7,  1941,  under  its 
])rograms  were  of  military  property  for  military  use. 
r/.  21  Comp.  Gen.  137  (plaintiff's  opening  brief,  ap- 
jiendix  p.  34).  It  disclaimed  reduced  freight  rates 
on  property  shipped  after  ''VJ-Day",  Septem- 
ber 1,  1945,  by  resolution  adopted  July  2,  1946.  The 
Maritime  Commission  resolution  of  December  4,  1942, 
attests  the  good  faith  and  responsibility  of  the  Com- 
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mission  in  ascertaining  whether  the  shipments  were 
military  property : 

*  *  *  Prior  to  the  entry  of  the  United 
States  into  the  present  war  on  December  8, 1941, 
there  was  no  basis  for  a  determination  by  the 
Commission  as  of  the  time  of  transportation  of 
any  such  materials,  equipment  and  supplies  that 
upon  completion  any  particular  vessel  or  group 
of  vessels  would  be  devoted  primarily  to  the  pur- 
poses of  war  rather  than  to  the  purpose  of  com- 
merce;    *     *     * 

After  that  date,  however, 

*  *  *  it  became  apparent  that  all  merchant 
vessels  then  in  the  process  of  construction  and 
thereafter  to  be  constructed  until  the  termination 
of  the  present  war  were  to  be  devoted  primarily 
to  the  purposes  of  war,  rather  than  to  the  pur- 
poses of  commerce     *     *     *  ^ 

Executive  determinations  of  that  character  bear  at 
least  a  prima  facie  validity. 

The  category  of  *' military  property"  is  elastic, 
varying  with  the  times.  It  was  broadest  when  a 
nation  like  the  United  States  was  mobilizing  for  and 
waging  a  global  war  on  a  scale  beyond  all  historic 
precedent.  The  concept  of  military  property  is  not 
a    lifeless    abstraction   but   eminently   practical    and 

°  Plaintiff  states  incorrectly  that  this  was  the  first  official  action 
of  the  Maritime  Commission  claiming  that  shipments  of  parts  for 
cargo  ships  qualified  for  land-gi-ant  rates  (Opening  Brief,  p.  31), 
Compare  the  Foster- Wlieeler  bill  of  lading,  which  stated  that  the 
goods  to  be  shipped  thereunder  were  "military  or  naval  property 
of  the  United  States  moving  for  military  or  naval  and  not  for 
civil  use"  and  was  issued  by  the  Maritime  Commission  September 
23,  1942,  the  statement  quoted  having  been  affixed  by  a  rubber 
stamp  (R.  23).  Some  of  the  other  bills  of  lading  were  similarly 
stamped  (R.  21,  23,  34). 
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sensitive  to  the  march  of  events  and  the  demands  of 
mode  111  vvaT.  Goods  procured  by  the  Government  on 
a  military  l)asis  for  j)urposes  of  security  to  support 
the  Army  and  Navy  at  war,  were  military  or  naval  in 
character  and  purpose. 

Indeed,  the  nature  of  modern  war,  its  multi- 
farious aspects,  the  requirements  of  the  men 
and  women  who  constitute  the  armed  forces 
and  their  adjuncts,  give  military  or  naval 
property  such  a  broad  sweep  as  to  include 
almost  any  type  of  property.  More  than 
articles  actually  used  by  military  or  naval  per- 
sonnel in  combat  are  included.  Military  or 
naval  use  includes  all  property  consumed  by 
the  armed  forces  or  by  their  adjuncts,  all 
property  which  they  use  to  further  their  proj- 
ects, all  property  which  serves  their  many 
needs  or  wants  in  training  or  preparation  for 
war,  in  combat,  in  maintaining  them  at  home  or 
abroad,  in  their  occupation  after  victory  is  won. 
It  is  the  relation  of  the  shipment  to  the  mili- 
tary or  naval  effort  that  is  controlling  under 
§  321  (a).  (Northern  Pacific  opinion,  supra,  p. 
254-5). 

2.  The  component  parts  and  materials  for  the  Liberty  ships  were  also  mili- 
tary or  naval  in  character  and  purpose 

Whatever  doubts  that  may  have  existed  on  this 
score  have  been  set  at  rest  by  the  Northern  Pacific 
opinion.  There,  the  railroad  company  argued  that 
even  if  emergency  cargo  ships  built  by  the  Maritime 
Commission  were  military  or  naval  in  their  nature 
and  purpose,  the  same  could  not  be  said  of  materials 
and  parts  therefor,  since  they  were  merely  supplied 
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'^for  manufacture  and  construction  which  are  civilian 
pursuits  and  which  were  here  in  fact  performed  by 
civilian  contractors.  Only  the  completed  product,  not 
the  component  elements,  was,  in  that  view,  for  mili- 
tary or  naval  use"  {Id.  p.  254).  The  Supreme  Court 
rejected  that  contention,  saying: 

It  is  also  suggested  that  the  property  covered 
by  the  exception  in  §  321  (a)  is  confined  to 
property  for  ultimate  use  directly  by  the  armed 
forces.  Under  that  vietv  materials  shipped  for 
the  construction  of  vessels  for  the  Maritime  . 
Commission  and  used  to  service  troops  at  home 
or  abroad  tvould  not  he  ''military  or  naval" 
property.  We  Uketvise  reject  that  argument. 
***** 

The  property  in  question  may  have  to  be  re- 
conditioned," repaired,  processed  or  treated  in 
some  other  wa}^  before  it  serves  their  needs. 
But  that  does  not  detract  from  its  status  as 
military  or  naval  property.  Southern  PacifiG 
Co.  V.  Defense  Supplies  Corp.,  64  P.  Supp.  605. 
Within  the  meaning  of  §  321  (a)  an  inter- 
mediate manufacturing  phase  cannot  be  said  to 
have  an  essential  ''civil"  aspect,  when  the  prod- 
ucts or  articles  involved  are  destined  to  serve 
military  or  naval  needs.  It  is  the  dominant 
purpose  for  which  the  manufacturing  or  proc- 
essing activity  is  carried  on  that  is  controlling  ■ 
(Id.  253,  255).     [Italics  added.] 

Measured  by  that  test  there  can  be  no  question  that 
the  present  shipments  of  the  component  parts  of  the 
cargo  ships  were  military  or  naval  property  moving 
for  military  and  naval  use  under  Section  321  (a)  of 
the  Act. 
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The  case.s  (Icfinin^-  ''Conmieire"  witliiji  Die  mcaii- 
iii^'  of  the  Fair  Labor  Standards  Act  cited  by  the 
plaintiff  in  its  opening  biieC  (\)\).  152-135)  liave  no 
I'elevance.  Tlie  plaintiff  discnsses  the  decision  in  St. 
John's  River  Shi phuil ding  Co.  v.  Aclam.s,  164  F.  (2d) 
1012  (C.  0.  A.  f)),  a  snit  nnder  the  Fair  Labor  Stand- 
ards Act  for  overtime  pay,  which  held  that  employees 
constructing  Liberty  Shi))s  for  the  United  States  at 
a  Govermnent-owned  shipyard,  using  only  Groveni- 
ment-owned  materials  and  tools,  were  engaged  in  the 
production  of  goods  for  "commerce."  The  sugges- 
tion is  that  if  a  Liberty  Ship  is  "for  commerce,"  ipso 
facto  it  is  not  "for  military  or  naval  use"  under  Sec- 
tion 321  (a)  of  the  Transportation  Act.  This  sugges- 
tion of  mutually  exclusive  categories  is  quite  unsound. 

"Commerce"  is  defined  in  the  Fair  Labor  Stand- 
ards Act  to  mean: 

Trade,  commerce,  transportation,  transmission, 
or  communication  among  the  several  states  or 
from  any  state  to  any  place  outside  thereof. 
(Sec.  3  (b),  29  IT.  S.  C.Sec.  203  (b)). 

Tn  construing  this  definition,  the  Supreme  Court  has 
recognized  that  it  was  the  purpose  of  the  Fair  Labor 
Standards  Act  to  extend  its  control  "throughout  the 
farthest  reaches  of  the  channels  of  interstate  com- 
merce." Walling  V.  Jacksonville  Paper  Co.,  317  U.  S. 
564,  567.  That  Act  required  the  maintenance  of  labor 
standards  in  the  production  of  goods  to  be  transported 
by  the  Government  f(u*  war  use  no  less  than  if  the 
goods  were  for  nonwar  use.  Accordingly,  the  courts 
have  held  that  not  only  tlie  manufacture  of  Liberty 
Ships,  but  "the  mamifacture  of  shells,  explosives,  and 

796314—48 <2 


16 

munitions  for  the  armed  forces,  under  a  cost-plus- 
fixed-fee  contract  with  the  United  States  Govern- 
ment" is  production  of  goods  for  "commerce".  Bell 
V.  Porter,  159  F.  (2d)  117  (C.  C.  A.  7),  cert.  den.  330 
U.  S.  813."  Thus,  in  the  *S'^.  John's  River  Shipbuild- 
ing case,  the  court  was  merely  following  the  estab- 
lished interpretation  of  the  concept  of  commerce 
within  the  meaning  of  the  Fair  Labor  Standards  Act. 
It  was  quite  correct  to  hold  that  the. manufacture  of 
shells,  explosives,  and  munitions  for  the  armed  forces 
was  for  commerce — even  though  the  goods  were  mili- 
tary property  of  the  United  States,  which,  when 
shipped  by  rail,  would  of  course  also  be  entitled  to 
land-grant  freight  rates  as  "military  or  naval  prop- 
erty moving  for  military  or  naval  and  not  for  civil 
use"  within  the  meaning  of  Section  321  (a)  of  the 
Transportation  Act.  Since  goods,  therefore,  can  be 
at  the  same  time  "for  commerce"  under  the  Fair 
Labor  Standards  Act  and  simultaneously  "for  mili- 
tary or  naval  use"  under  the  Transportation  Act,  the 
Fair  Labor  Standards  cases  are  irrelevant  to  the  in- 
terpretation of  Section  321  (a). 

On  April  30,  1948,  this  irrelevance  was  specifically 
pointed  out  by  the  United  States  District  Court  for 
the  Southern  District  of  California.  In  Devine  v. 
Joshua   Hendy   Corporation    (Central    Division   No. 


^  See,  also,  Ware  v.  Goodyear  Engineering  Corp.^  11  Labor 
Cases  (S.  D.  Ind.)  par.  63,204:  Moehl  v.  duPont  de  Nemours  <& 
Co.,  12  Labor  Cases,  (N.  D.  111.),  par.  63,545:  Timlerlake  v.  Bay 
c&  Zimmerman,  49  F.  Supp.  28  (S.  D.  Iowa) ;  Lasater  v.  Herculas 
Poioder  Co.,  73  F.  Supp.  264  (E.  D.  Tenn.)  ;  Bum  pus  v.  Reming- 
ton Arms  Co.,  Pic,  74  F.  Supp.  788  (W.  D.  Mo.)  ;  Jackson  y. 
Northioest  Airlines,  Inc.,  75  F.  Supp.  32  (D.  Minn.) . 
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6176-Y,  14  C.  C.  H.  Labor  Cases,  Par.  f)4,49(i),  Judge 
Yankwicli  lield  tliat  construction  of  cargo  ships  and 
assault  troop  ships  for  the  Government  during  the  war 
was  for  ''commerce"  within  the  scope  of  the  Fair 
Labor  StancUirds  Act,  and  he  cai'efully  distinguished 
the  criteria  of  commerce  under  tliat  Act  from  the 
criteria  of  Section  321  (a)  of  the  Transportation  Act. 
While  under  the  Nor  (hern  Pacific  o})inion  the  ships 
were  classifiable  as  military  or  naval  ])roperty  for 
military  or  naval  use,  he  deemed  that  fact  quite  irrele- 
vant to  the  Fair  Labor  Standards  Act  and  entirely 
compatible  with  a  classification  "for  commerce"  under 
the  latter  Act. 


Lastly,  as  pointed  out  in  the  opening  brief  of  the 
United  States  as  appellant  (])p.  27-29),  whatevel*  am- 
biguities may  exist  in  Section  821  (a)  should  ])e  re- 
solved in  favor  of  the  United  States.  By  enacting 
that  section.  Congress  bestowed  the  legislative  grant  of 
an  extremely  valnable  public  right  to  private  com- 
panies operating  land-grant  railroads.  Therefore, 
under  the  established  canon  of  statutory  construction, 
any  ambiguity  is  to  be  resolved  in  favor  of  the  grantor. 
The  Supreme  Court  was  very  clear  about  this  in  the 
Northern  Pacific  o])inion: 

Petitioner  also  contends  that  §  321  (a)  is  a 
remedial  enactment  which  should  l)e  liberally 
construed  so  as  to  ])ernnt  no  exception  which  is 
not  required.  Cf.  Piedmont  <('•  N.  Ri/.  Co.  v. 
Interntate  Commerce  Commisf<io)f,  286  U.  S. 
299,  311-312.  But  it  is  a  familiar  rule  that 
where  there  is  any  doubt  as  to  the  meaning  of 
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a  statute  which  "operates  as  a  grant  of  public 
property  to  an  individual,  or  the  relinquish- 
ment of  a  public  interest,"  the  doubt  should  be 
resolved  in  favor  of  the  Government  and 
against  the  private  claimant.  SUdell  v.  Grmul- 
jean,  111  U.  S.  412,  437.  See  Southern  By.  Go. 
V.  United  States,,  322  U.  S.  72,  76.  That  rule 
has  been  applied  in  construing  the  reduced  rate 
conditions  of  the  land-grant  legislation.  South- 
ern Pacific  Co.  V.  United  States,  307  U.  S.  393, 
401;  Southern  By.  Co.  v.  United  States,  supra. 
That  principle  is  applicable  here  where  the  Con- 
gress, by  writing  into  §  321  (a)  an  exception, 
retained  for  the  United  States  an  economic 
privilege  of  great  value.  The  fact  that  the  rail- 
roads, including  petitioner,  -filed  releases  of 
their  land-grant  claims  in  order  to  obtain  the 
benefits  of  §  321  (a)  is  now  relied  upon  as  con- 
stituting full  consideration  for  the  rate  conces- 
sion. It  is  accordingly  argued  that  the  rail- 
roads made  a  contract  with  the  United  States 
which  should  be  generously  consti'ued.  Cf .  Bus- 
sell  V.  Se})astiaiC2'^Z  U.  S.  195,  205.  The  origi- 
nal land-grants  resulted  in  a  contract.  Burke 
V.  Southern  Pacific  B.  Co.,  234  U.  S.  669,  680. 
Yet,  as  we  have  seen,  they  were  nonetheless 
public  grants  strictly  construed  against  the 
grantee.  The  present  Act,  though  passed  in  the 
interests  of  the  railroads,  was  m  essence  mereltj 
a  continuation  of  land-grant  rates  in  a  narrower 
category.  Therefore,  it,  too,  must  he  construed 
like  any  other  public  grant  (330  U.  S.  248, 
257).     [Italics  added.] 

''The  Act  was  the  product  of  a  period,  and  courts,  in 
construing  a  statute,  may  with  propriety  recur  to  the; 
history  of  the   times  when  it  was   passed."     Greatl 
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Northern  R.  Co.  v.  United  Stat  en,  IJIf)  IT.  S.  262,  273. 
]iy  I'cserviiig-  land-grant  I'atcs  in  llic  'I'ranspoi'tation 
Act,  enacted  on  Hcpteniber  18,  1940,  (.ongicss  intended 
l(»  sav(^  |)ubli('  funds  in  the  vast  mobilization  program 
for  defense  wiiieli  (-ongi'ess  was  then  conteniplating 
and  undertaking. 

11 

The  goods  composing  these  shipments  were  property  of  the 

United  States 

No  extensive  comment  is  required  in  reply  to  the 
argument  by  jilaintiff  on  this  point,  in  its  opening 
brief  (pp.  41^4),  and  little  need  be  added  to  what 
was  stated  on  this  subject  in  our  opening  brief.  The 
cases  cited  by  plaintiff  (]).  41)'  are  not  controlling  ad- 
versely to  the  United  States,  for  reasons  already  argued 
in  our  opening  brief. 

The  Supreme  Court  in  Illinois  Central  R.  Co.  v. 
United  States,  265  U.  S.  209,  214,  characterized  a  par- 
allel situation  most  aptly: 

The  Government  dealt  with  the  consignors  as 
if  the  property  was  its — dealt  with  the  Railroad 
Company  as  if  the  property  was  its,  the  Gov- 
ernment's, and,  as  we  have  seen,  the  Railroad 
Comi)any  dealt  with  the  Government  on  that 
assumption,  and  the  contractors  dealt  with  it  on 
that  assumption.  The  incidental  regulations 
between  it  and  the  contractors  cannot  divest  that 

"  I'mfed  Staff's  v.  (ralvestoiu  llarrishurg  cf*  San  Antonio  Rad- 
ical/ Company.  279  T"^.  S.  401 :  O regon-W ashington  Radroad  d- 
Navigation  Com  pang  v.  United  States,  255  I'.  S.  3:59:  Hmn/  11. 
Cross  Co.  V.  United  States,  133  F.  (2a)  183  (C.  C.  A.  7)  ;  niinois 
Central  Radroad  Company  v.  United  States,  2(55  U.  S.  208; 
Louisville  <£*  XashviUe  Radroad,  Company  v.  United  States,  207 
U.  S.  395. 
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ownership  in  the  interest  of  the  Railroad  Com- 
pany. 

A  suggested  analogy  is  found  in  the  old  postal  case 
of  Searight  v.  Stokes,  3  Howard  150.  The  scope  of 
the  term  "property  of  the  United  States"  came  up  in 
the  following  way.  In  1831,  Pennsylvania  appro- 
priated funds  to  take  over  and  maintain  the  Cumber- 
land Road.  The  Pemisylvania  statute  provided  for 
collection  of  tolls,  with  this  proviso : 

That  no  toll  shall  be  received  or  collected  for 
the  passage  of  any  wagon  or  carriage  laden 
with  the  property  of  the  United  States,  or  any 
cannon  or  military  stores  belonging  to  the 
United  States,  or  to  any  of  the  States  compris- 
ing this  Union  {Id.  p.  164).     [Italics  added.] 

The  question  was  whether  tolls  could  be  charged  for 
wagons  laden  solely  with  the  United  States  mail.  In 
an  opinion  by  Taney,  C.  J.,  the  Supreme  Court  held 
that  mail  was  "property  of  the  United  States"  even 
though  the  United  States  lacked  title  in  the  technical 
sense  {Id.  168).  This  early  interpretation  of  the 
])hrase  was  in  connection  with  the  rights  of  the 
United  States  to  transportation  privileges  over  routes 
constructed  with  public  aid.  This  is  the  very  context 
in  which  the  same  phrase  was  used  in  Section  321 
(a).' 


^  A  new  development  sheds  f  ui'tlier  liaht  on  the  clauses  in  the 
Carneo;ie,  Inland,  Otis,  and  YonngstoAvn  sales  contracts  purport- 
ino-  to  reserve  title  in  the  seller.  Tlie  opening  brief  for  the  United 
States  as  appellant  (pp.  16-17,  n.  3)  pointed  out  that  the  true 
function  of  those  form-clauses  was  to  protect  the  basing-point  de- 
livered-pi'ice  system  in  the  steel  industry  developed  from  "Pitts- 
burgh plus,'"'  for  commercial  sales.  The  importance  of  that  con:, 
sideration  is  emphasized  by  a  current  press  report.    On  July  8, 
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CONCLUSION 

Foi*  I'casons  stated  in  IIk;  opening  brief  ol'  the 
United  States  as  appellant,  the  shipments  were  pi<>])- 
ei'ty  of  the  United  States.  Accordingly,  the  appeal 
of  the  United  States  should  be  sustained  and  the  Dis- 
trict Court  reversed  in  its  luling  which  denied  land- 
grant  rates  on  four  of  the  shi})ments  on  the  ground 
that  they  were  not  "property  of  the  United  States" 
within  the  meaning  of  Section  321  (a). 

For  reasons  stated  in  this  brief,  all  of  the  goods 
shipped  were  military-  or  naval  property  moving  for 
military  or  naval  use  within  the  meaning  of  Section 
321  (a)  as  interpreted  in  the  Northern  Pacific  case. 
Accordingly,  the  plaintiff's  cross-appeal  should  be 
dismissed. 


1948,  the  A^ew'  York  Herald  THhime  contained  a  leading  news 
item  (pp.  1,  81)  beginning  (after  the  headlines)  as  follows: 

"A  new  steel  i^i'ice  system  wliich  may  upset  the  price  scale  for 
all  heavy  industry  and  conceivably  could  force  relocation  of  some 
of  the  uation's  greatest  manufacturing  centers  was  announced 
yesterday  by  the  United  States  Steel  Corporation. 

"Abandoning  a  price  method  in  general  use  for  more  than  fifty 
years  in  the  steel  industry,  the  corporation  said  that  it  is  going  to 
sell  steel  on  an  f.  o.  b.  mill  basis.  Heretofore  the  industry  has  ad- 
liered  to  the  so-called  basing-point  system,  in  which  steel  com- 
panies have  absorbed  some  of  the  freight  delivery  costs  in  order 
to  meet  competition  when  selling  to  customers  far  removed  from 
steel-producing  centers. 

"In  his  statement  announcing  the  change,  Benjamin  F.  Fairless, 
president  of  U.  S.  Steel,  made  no  attempt  to  mitigate  the  'hard- 
ships and  dislocations*  in  store  for  industry.  The  step,  he  said, 
was  forced  by  a  Supreme  Court  decision  outlawing  the  basing- 
point  price  system  in  the  cement  industry     .     .     ."' 

See  Federal  Trade  Comniiss'ioii  v.  Cement  Institute  et  al.^  338 
U.  S.  —  (Nos.  23-^34,  April  26, 1948) . 
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Respectfully  submitted. 

H.  G.  MoKisoN, 
Assistant  Attorney  General, 
James  M.  Carter, 
United  States  Attorn ey. 
Attorneys  for  the  United  States. 

Of  Counsel: 

Edward  H.  Hickey, 

Special  Assistant  to  the  Attorney  General.   I 
Armistead  B.  Rood, 

Attorney,  Department  of  Justice. 
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During  argument  of  the  appeal  in  the  above  matter, 
question  was  raised  as  to  the  connection  between  the 
freight  shipments  described  in  the  petition  and  certain  of 
the  bills  of  lading  specifically  referred  to  in  the  judgment. 
In  order  to  clarify  this  question,  the  Court  granted  Pacific 
Electric  Railway  Company  leave  to  file  a  supplemental 
brief. 

When  Pacific  Electric  Railway  Company  submitted  bills 
covering  the  freight  shipments  described  in  the  petition, 
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the  Government  made  certain  deductions  from  these  freight 
bills  based  on  alleged  overpayments  of  prior  freight  bills. 
This  was  done  pursuant  to  Section  322  of  the  Transporta- 
tion Act  of  1940,  which  provides  as  follows : 

"Payment  for  transportation  of  the  United  States 
mail  and  of  persons  or  property  for  or  on  behalf  of 
the  United  States  by  any  common  carrier  subject  to 
the  Interstate  Commerce  Act,  as  amended,  or  the 
Civil  Aeronautics  Act  of  1938,  shall  be  made  upon 
presentation  of  bills  therefor,  prior  to  audit  or  settle- 
ment by  the  General  Accounting  Office,  but  the  right 
is  hereby  reserved  to  the  United  States  Government 
to  deduct  the  amount  of  any  overpayment  to  any  such 
carrier  from  any  amount  subsequently  found  to  be  due 
such  carrier." 

If  these  prior  bills  were  overpaid,  the  deductions  from  the 
subsequent  bills  were  proper  and  Pacific  Electric  Railway 
Company  should  not  recover  the  deducted  amounts  in  this 
proceeding.  If  the  deductions  were  improper.  Pacific 
Electric  Railway  Company  should  recover  these  amounts. 
Therefore,  the  propriety  of  these  deductions  becomes  a 
material  issue  in  this  case. 

At  the  time  of  trial,  it  was  agreed  between  the  parties 
that  the  issues  as  set  forth  in  the  stipulation  of  facts  were 
the  issues  to  be  decided  in  this  case.  This  is  shown  in  the 
following  portion  of  the  record  on  page  60: 

"The  Court:  Are  you  agreed,  gentlemen,  that  the 
case  will  be  tried  now  upon  the  issues  as  raised  by  the 
stipulation  on  file? 

Mr.  Yeomans:  That  is  perfectly  agreeable  to  the 
plaintiff. 

Mr.  Margolies :    And  likewise  to  the  defendant" 
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The  stipulation  referred  to  is  set  forth  in  the  record  on 
Dagcs  14  to  40.  This  stipulation  of  facts  traces  in  detail 
:he  connection  between  the  shipments  as  contained  in  the 
petition  and  the  shipments  on  which  deductions  were  made, 
rhere  were  four  carrier's  bills  referred  to  in  the  petition, 
Deing  carrier's  bills  Nos.  F-lcS436-3,  F-26475-1,  F-21750-7 
ind  F-27095-2. 

Bill  No.  F-18436-3  was  for  $1,093.39,  which  was  the 
full  commercial  rate.  The  Government  paid  the  land-grant 
rate  of  $717.99,  and  the  difference  of  $375.40  is  the  amount 
in  dispute.    [R.  23-24.] 

Bill  No.  F-26475-1  was  for  $3,272.81,  which  was  the 
full  commercial  rate.  The  Government  paid  $212.70  cash 
md  deducted  $3,060.11  for  claimed  overpayments  on  prior 
bills,  these  deductions  being  the  difference  between  the 
:ommercial  rate  and  the  land-grant  rate  on  the  shipments 
in  the  prior  bills.  Pacific  Electric  Railway  Company 
igreed  that  $706.75  of  the  $3,060.11  deducted  was  proper, 
leaving  a  balance  of  $2,353.36  in  dispute.  Four  of  the 
shipments  on  which  these  deductions  were  based  were  the 
shipments  which  the  District  Court  awarded  judgment 
for  Pacific  Electric  Railway  Company  in  the  amount  of 
$1,143.66  on  the  ground  that  title  to  the  materials  shipped 
was  not  in  the  Government  at  the  time  of  shipment,  these 
four  shipments  being  covered  by  Government  bills  of 
lading  No:,.  MC-88579,  MC-22992,  MC-28270  and 
MC-34759.     [R.  24-34.] 

Bill  No.  F-21750-7  was  for  $13,778.46  which  was  the 
full  commercial  rate.  The  Government  paid  $7,547.26 
:.ash,  deducted  $918.58  for  claimed  overpayments  of  prior 
bills,  and  disallowed  $5,312.62  which  is  the  difference 
between  land-grant  rates  and  full  commercial  rates.  Pacific 


Electric  Railway  Company  agreed  that  the  deduction  of    ^ 
$918.58    was    proper,    leaving    amount    in    dispute    of    • 
$5,312.62.     It  should  be  noted  that  there  is  a  difference 
of  $3.91  between  the  amount  prayed  for  in  the  petition    \ 
and  this  amount.     It  was  found  after  filing  the  petition 
that  an  error  had  been  made  in  computation  of  the  proper 
rate  in  regard  to  this  bill,  and  the  stipulation  set  forth 
the  correct  amount.     [R.  34-35.] 

Bill  No.  F-27095-2  was  for  $1,776.44  which  was  the  , 
full  commercial  rate.  The  Government  paid  $874.00  cash 
and  deducted  $902.44  for  claimed  overpayments  of  prior 
bills.  This  $902.44  deduction  was  the  difference  between 
the  commercial  rate  and  land-grant  rates  on  shipments  in 
two  prior  bills,  and  is  the  amount  in  dispute.     [R.  36-39.] 

The  findings  of  fact  in  this  case  found  that  the  facts 
contained  in  the  stipulation  were  true.  The  stipulated 
facts  included  not  only  the  facts  alleged  in  the  petition 
but  also  the  additional  facts  which  are  necessary  to  decide 
the  case.  All  of  the  matters  included  in  the  judgment 
arose  directly  from  the  matters  contained  in  the  petition. 

Respectfully  submitted, 

Frank  Karr, 
C.  W.  Cornell, 
E.  D.  Yeomans, 
Attorneys  for  Pacific  Electric  Railway  Company. 
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$   375.40        MC-218872        CD-MC-42-110 
(MCc-3173) 


Foster-Wheeler  Corp., 
Carteret,  N.  J. 


212.70        $3,05011 
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2  Paul  IV.  Sampsellj  etc.  vs. 

In  the  District  Court  of  the  United  States 

Southern  District  of  California 

Central  Division 

No.  7747-Y 

PAUL  W.  SAMPSELL,  as  Trustee  in  Bankruptcy  for 
the  Estate  of  C.  A.  REED  FURNITURE  COM- 
PANY, a  corporation,  Bankrupt, 

Plaintiff, 

vs. 

CALIFORNIA  BANK,  a  corporation,  and  LAWRENCE 
WAREHOUSE  COMPANY,  a  corporation, 

Defendants. 

AMENDED  COMPLAINT  TO  RECOVER  PREFER- 
ENCES AND  DAMAGES  FOR  CONVERSION 
OF  PERSONAL  PROPERTY  OF  THE  BANK- 
RUPT AND  FOR  AN  ACCOUNTING 

Comes   now  plaintiff  and   for  a   first  cause  of  action 

against  defendants,  and  each  of  them,  alleges: 

•i 

I.  '■ 

That  at  all  times  herein  mentioned,  C.  A.  Reed  Furni- 
ture Company  has  been  a  corporation  organized,  existing 
and  doing  business  under  the  laws  of  the  State  of  Cali- 
fornia, with  its  principal  place  of  business  in  the  City  of 
Los  Angeles,  County  of  Los  Angeles,  State  of  California; 
that  on  the  11th  day  of  July,  1947,  a  voluntary  Petition 
in  Bankruptcy  was  filed  in  the  above  entitled  Court,  andi 
the   C.   A.   Reed   Furniture   Company  on   said  date  was^ 
adjudicated  a  bankrupt  by  the  above  entitled  Court;  that; 
on  the  30th  day  of  July,  1947,  at  the  first  meeting  of  the 
creditors  of  the  said  bankrupt  which  was  held  before  the 
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Lawrence  Warehouse  Company,  etc.  3 

Honorable  [2]  Hubert  F.  Laugliarn,  Referee  in  Bank- 
ruptcy, to  whom  the  said  matter  had  theretofore  been 
duly  referred,  plaintiff  herein,  Paul  W.  Sampsell,  was 
duly  elected  Trustee  in  Bankruptcy  for  said  bankrupt 
estate  and  filed  his  bond  and  qualified  as  such  Trustee 
md  has  at  all  times  since  said  date  been  and  now  is  the 
duly  qualified  and  acting  Trustee  in  Bankruptcy  for  the 
bankrupt  estate  of  C.  A.  Reed  Furniture  Company,  a 
bankrupt;  that  reference  to  said  bankrupt  herein  shall 
mean  C.  A.  Reed  Furniture  Company. 

H. 

The  defendant,  California  Bank,  is  now  and  at  all  times 
herein  mentioned  has  been  a  banking  corporation  organ- 
ized, existing  and  doing  business  under  the  laws  of  the 
State  of  California  with  its  principal  office  and  place  of 
business  in  the  City  of  Los  Angeles,  County  of  Los  An- 
geles, State  of  California. 

HI 

The  defendant,  Lawrence  Warehouse  Company,  is  now 
and  at  all  times  herein  mentioned  has  been  a  corporation 
organized,  existing  and  doing  business  under  the  laws  of 
the  State  of  California  with  its  principal  office  and  place 
of  business  in  the  City  of  Los  Angeles,  County  of  Los 
Angeles,  State  of  California. 

IV. 

The  grounds  upon  which  the  jurisdiction  of  this  Court 
depends  are  that  this  is  an  action  brought  under  the  pro- 
visions of  the  National  Bankruptcy  Act  relating  to  prefer- 
ences and  transfers  of  property  by  a  bankrupt  in  fraud 
of  creditors  (Title  11,  U.  S.  C.  A.,  Sections  96(a), 
96(b),  107(a),  107(e)  and  110(e)),  for  the  purpose  of 
recovering  property  transferred  by  the  bankrupt  in  fraud 
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of  its  creditors  to  the  defendants  under  circumstances 
constituting  a  recoverable  preference  and  for  the  purpose 
of  having  an  accounting  as  to  the  amount  of  the  prefer- 
ential payments  made  to  the  defendant  California  Bank, 
both  [3]  subsequent  to  and  within  the  four-month  period 
prior  to  the  filing  of  the  bankruptcy  petition  in  said  bank- 
ruptcy proceeding. 

V. 

Between  the  period  from  September  23,  1946,  to  May 
3,  1947,  the  bankrupt  borrowed  moneys  from  the  defend- 
ant California  Bank  and  executed  promissory  notes  to 
defendant  California  Bank  evidencing  each  of  such  loans. 
That  each  of  said  promissory  notes  bore  interest  at  the 
rate  of  six  (6%)  per  cent  per  annum  and  interest  there- 
on was  paid  to  May  1,  1947,  and  the  principal  on  each 
of  such  promissory  notes  was  payable  on  demand.  That 
the  date,  principal  amount,  and  unpaid  principal  balance 


as  follows: 

uiJiiios 

(ji  y     in_»Lto 

yjki.    J  \jiii.\^    '-'^-')     -i-^T^/       vva.o 

Amount 

Date 

Unpaid  Balance 

$19,580.00 

9-24-46 

$15,340.86 

16,400.00 

9-13-46 

16,400.00 

8,250.00 

9-4-46 

8,250.00 

6,000.00 

7-18-46 

6,000.00 

7,624.96 

6-5-46 

7,624.96 

8,020.00 

6-6-46 

8,020.00 

15,000.00 

4-22-46 

4,246.22 

19,081.33 

5-31-46 

19,081.33 

5,000.00 

5-2-47 

5,000.00 

That  the  total  1 

Lmpaid  principal 

balance  on  said  notes, 

as    of    June    26, 

1947, 

and    as 

of   July    3,    1947,    was 

$89,963.37. 
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VI. 

During  the  period  between  a  date  on  or  about  the  23rd 
day  of  September,  1946,  and  May  3,  1947,  the  said  bank- 
rupt caused  to  be  delivered  to  defendant  California  Bank 
certain  warehouse  receipts  more  particularly  hereinafter 
described  as  security  for  the  payment  of  the  indebtedness 
described  under  Paragraph  V  hereinabove.  The  said 
warehouse  receipts  were  signed  and  issued  by  defendant 
Lawrence  Warehouse  Company,  and  [4]  there  is  attached 
hereto  and  marked  Exhibit  "A",  a  copy  of  one  of  said 
warehouse  receipts.  That  all  of  the  said  warehouse  re- 
ceipts were  identical  in  form  except  that  they  covered 
different  merchandise,  and  each  was  individually  numbered 
and  bore  the  date  on  which  such  warehouse  receipt  was 
issued.  That  the  said  warehouse  receipts  were  respectively 
numbered  as  follows:  Nos.  W  61090,  W  61091,  W  61092, 
W  63028,  W  69670,  W  70009,  W  70017,  W  70062, 
W  70069,  W  71303,  W  71310,  W  71325, 
W  71646,  W  72454,  W  72458,  W  72461, 
W  72463,  W  72465,  W  72A66,  W  72767, 
W  72469,  W  72471,  W  72472,  W  72A7Z, 
W  72475,  W  72926,  W  72927,  W  72928, 
W  72930,  W  72931,  W  72932,  W  72933, 
W  72935.  W  729^7,  W  72938,  W  72939, 
W  72941,  W  72942,  W  72943,  W  72944, 
W  72946,  W  72947,  W  72948,  W  72949, 
W  72951,  W  72952,  W  72953,  W  72954, 
W  72956,  W  72957,  W  72958,  W  72959, 
W  72961,  W  72962,  W  72963,  W  72964, 
W  72966,  W  72967,  W  72969,  W  72970, 
W  72972,  W  72973,  W  72975,  W  72976, 
W  72977,  W  7297?^,  W  72979.  W  72980.  W  72981. 
W  72982,  \y  72083.  \\'  72984.  W  72985.  W  72986, 
W   72987,   and   \N   72989. 


W  70064 

W  71643 

W  72462 

W  72468 

W  72474 

W  72929 

W  72934 

W  72940 

W  72945 

W  72950 

W  72955 

W  72960 

W  72965 

W  72971 
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That  the  said  warehouse  receipts  purported  to  cover 
inventory  and  merchandise  of  the  bankrupt,  and  that  from 
time  to  time  after  the  issuance  of  such  warehouse  re- 
ceipts, and  prior  to  the  3rd  day  of  July,  1947,  portions 
of  such  merchandise  were  released  by  defendants  to  the 
bankrupt.  That  there  is  attached  hereto  and  marked  Ex- 
hibit "B",  a  list  of  all  the  inventory  and  merchandise 
which  was  covered  by  and  described  in  the  said  ware- 
house receipts.  That  prior  to  the  3rd  day  of  July,  1947, 
defendants  released  to  the  bankrupt  a  portion  of  the  in- 
ventory and  merchandise  described  under  said  Exhibit 
"B",  and  the  portion  of  such  merchandise  and  inventory 
so  released  is  listed  and  described  in  the  schedule  attached 
hereto  and  marked  [5]  Exhibit  "C".  That  all  of  the  said 
merchandise  and  inventory  covered  by  and  described  in 
said  warehouse  receipts  was  at  all  times  herein  mentioned 
located  in  the  City  of  Los  Angeles,  County  of  Los  An- 
geles, State  of  California.  That  each  of  the  said  ware- 
house receipts  bears  endorsements  upon  it  indicating  the 
merchandise  which  was  respectively  released  under  each  < 
such  warehouse  receipt  and  delivered  to  the  bankrupt 
prior  to  the  3rd  day  of  July,  1947. 

VIL 

That  the  said  bankrupt  was  at  all  times  herein  men-J 
tioned  the  owner  of  all  of  the  merchandise  and  inventory 
described  in  said  warehouse  receipts  and  described  in  Ex- 
hibit "B"  attached  hereto.  That  the  reasonable  market 
value  of  all  of  said  inventory  and  merchandise  has  been 
at  all  times  herein  mentioned  the  sum  of  $83,808.00. 


VIIL 

Prior  to  the  issuance  of  the  warehouse  receipts  here^ 
inabove  described,  the  bankrupt  and  defendant  Lawrence 


i 


i 
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Warehouse  Company  si^mcd  purjjortcd  leases  whereby  the 
bankrupt  purported  to  lease  to  defendant  Lawrence  Ware- 
house Company  certain  space  in  the  bankrupt's  premises 
at  4424  East  49th  Street,  and  at  2030  Bay  Street,  in 
Los  Angeles,  California,  and  such  space  was  partitioned 
off  from  the  space  in  each  of  said  premises  used  by  the 
bankrupt.  Plaintiff  is  informed  and  believes,  and  upon 
such  information  and  belief  alleges  that  all  of  the  mer- 
chandise and  personal  property  described  in  said  ware- 
house receipts  was  at  all  times  since  the  date  of  the  issu- 
ance of  the  warehouse  receipts  respectively  covering  such 
merchandise  and  personal  property,  and  up  to  the  time 
of  its  delivery  to  defendant  California  Bank  on  or  about 
the  3rd  day  of  July,  1947,  as  hereinafter  alleged,  kept  and 
maintained  in  the  enclosed  portions  of  the  bankrupt's 
premises  covered  by  said  purported  [6]  leases  from  the 
bankrupt  to  defendant  Lawrence  Warehouse  Company; 
that  each  of  the  purported  leases  from  the  bankrupt  to 
defendant  Lawrence  Warehouse  Company  covering  said 
space  contained  the  following  provision: 

".  .  .  with  the  appurtenances,  together  with  the 
full  right  of  ingress  and  egress  to  and  from  said 
premises,  over  and  through  any  other  premises  of 
the  lessor,  to  be  occupied  for  the  conduct  of  a  field 
warehouse  on  a  tenancy  from  month  to  month,  and 
until  said  tenancy  shall  be  terminated  by  a  thirty 
(30)  day  written  notice  given  by  either  party  to  the 
other,  for  the  aggregate  rental  of  One  Dollar  ($L00), 
the  recei])t  of  which  is  hereby  acknowledged:  pro- 
vided, that  no  notice  of  termination  by  lessor  shall 
become  cff'ective  unless  all  warehouse  receipts,  or 
other  evidence  of  the  storage,  representing  commodi- 
ties stored  in  or  on  said  premises,  or  any  part  there- 
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of,  issued  by  lessee  shall  have  been  surrendered  to 
lessee  and  cancelled,  and  all  charges  of  lessee  due  or 
to  become  due  in  connection  with  the  operation  of 
such  warehouse  shall  have  been  fully  paid."; 

that  prior  to  the  issuance  of  such  warehouse  receipts, 
defendant  Lawrence  Warehouse  Company  designated  one 
or  more  of  the  bankrupt's  employees  as  the  defendant 
Lawrence  Warehouse  Company's  watchmen  and  care- 
takers, and  instructed  each  of  such  persons  to  watch  and 
care  for  the  merchandise  and  personal  property  described 
in  said  warehouse  receipts,  and  not  to  permit  the  bank- 
rupt or  anyone  else  to  remove  any  such  merchandise  or 
personal  property  without  the  consent  of  defendant  Law- 
rence Warehouse  Company;  that  the  said  employees  so 
designated  as  watchmen  for  defendant  Lawrence  Ware- 
house Company  were  at  all  times  thereafter  paid  their 
salaries  by  defendant  Lawrence  Warehouse  Com-  [7] 
pany,  and  the  bankrupt  periodically  reimbursed  defendant  , 
Lawrence  Warehouse  Company  for  the  salaries  so  paid 
by  such  defendant  to  such  employees ;  that  each  of  such 
employees  continued  at  all  times  to  perform  the  same  i 
services  for  the  bankrupt  which  each  such  employee  had 
been  performing  for  the  bankrupt  prior  to  such  employee's 
designation  as  a  watchman  for  defendant  Lawrence 
Warehouse  Company,  and  continued  to  take  and  receive 
instructions  from  the  bankrupt  with  respect  to  the  per- 
formance of  all  such  services;  that  such  persons  so  desig- 
nated as  watchmen  by  defendant  Lawrence  Warehouse 
Company  were  the  only  persons,  other  than  defendant 
Lawrence  Warehouse  Company  and  its  officers  and  em- 
ployees, who  had  keys  to  the  entrances  to  the  partitioned- 
off  space  where  such  merchandise  and  personal  property 
was  kept  and  maintained. 
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IX. 

None  of  the  warehouse  receipts  referred  to  in  this 
amended  complaint,  at  the  time  of  their  issuance,  or  at 
any  time,  contained  any  statement  as  to  the  rate  of  stor- 
age per  month  or  season,  or  as  to  any  rate  of  storage 
charges  being  charged  by  or  to  be  paid  to  defendant 
Lawrence  Warehouse  Company,  as  required  by  the  laws 
of  the  State  of  California,  or  at  all.  (Section  1858(b) 
and  1858(f),  Civil  Code,  and  Act  9059,  General  Laws). 
That  each  of  the  said  warehouse  receipts  was  at  all  times 
void,  invalid  and  of  no  force  and  effect. 

X. 

That  on  the  3rd  day  of  July,  1947,  the  defendant  Cali- 
fornia Bank  purported  to  sell  all  of  the  properties  de- 
scribed under  Exhibit  "B",  with  the  exception  of  the  prop- 
erties released  to  the  bankrupt,  as  listed  and  described  in 
Exhibit  "C",  to  itself  at  a  pledgee  sale,  and  on  said  date, 
said  defendant  California  Bank  took  possession  and  con- 
trol of  all  of  the  said  merchandise  and  personal  property, 
and  defendant  [8]  Lawrence  Warehouse  Company  deliv- 
evered  its  possession  and  control  of  said  merchandise  and 
personal  property  to  defendant  California  Bank. 

XL 

Plaintifif  is  informed  and  believes,  and  upon  such  in- 
formation and  belief  alleges  that  subsequent  to  the  3rd 
day  of  July,  1947,  the  defendant  California  Bank  has 
sold  and  disposed  of  the  merchandise  and  personal  prop- 
erty and  has  received  and  kept  for  its  own  use  and  benefit 
the  proceeds  and  moneys  received  from  such  sale. 

XIL 

Plaintiff  is  informed  and  believes,  and  upon  such  in- 
formation and  belief  alleges:    That  the  defendants   and 
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each  of  them  have  at  all  times  since  a  date  on  or  about 
the  11th  day  of  March,  1947,  had  reasonable  cause  to  be- 
lieve that  the  said  bankrupt  was  insolvent;  that  at  all 
times  since  a  date  prior  to  the  11th  day  of  March,  1947, 
said  bankrupt  has  been  insolvent  within  the  meaning  and 
provisions  of  the  National  Bankruptcy  Act;  that  at  all 
times  since  a  date  prior  to  the  11th  day  of  March,  1947, 
the  aggregate  of  the  bankrupt's  property  taken  at  a  fair 
valuation  has  been  insufficient  to  pay  and  discharge  all 
of  the  bankrupt's  debts ;  that  at  all  times  since  a  date  prior 
to  March  11,  1947,  the  reasonable  market  value  of  all 
of  the  bankrupt's  property  and  assets  and  all  of  the  bank- 
rupt's cash  has  never  at  any  time  been  sufficient  to  pay 
and  discharge  all  of  the  bankrupt's  debts  existing  at  any 
time  since  a  date  prior  to  March  11,  1947;  that  the  trans- 
fer of  the  property  and  merchandise  covered  by  said 
warehouse  receipts  to  defendant  California  Bank,  and  the 
acquisition  of  the  same  by  defendant  California  Bank, 
as  herein  alleged,  has  enabled  defendant  California  Bank 
to  obtain  a  greater  percentage  in  payment  of  the  in- 
debtedness owing  by  the  bankrupt  to  it  than  other  credi- 
tors [9]  of  the  bankrupt  of  the  same  class  as  defendant 
California  Bank  have  obtained  or  will  obtain;  that  de- 
fendants and  each  of  them  have  at  all  times  since  a  date 
on  or  about  the  11th  day  of  March,  1947,  known  and 
have  had  reasonable  cause  to  believe  the  existence  of  all 
of  the  facts  alleged  under  this  Paragraph  XII. 

XIII. 

Plaintiff  is  informed  and  believes,  and  upon  such  in- 
formation and  belief  alleges  that  at  the  time  of  the  filing 
by  the  bankrupt  of  its  petition  in  bankruptcy,  it  was  in- 
debted on  account  of  wages  due  workmen  of  the  bankrupt 
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and  earned  within  three  UKHilhs  prior  to  the  filing  of  said 
bankruptcy  petition  in  an  amount  in  excess  of  $6,000.00; 
that  at  such  time  the  bankrupt  was  indebted  to  the  United 
States  on  account  of  unpaid  taxes  in  an  amount  in  excess 
of  $13,000.00;  that  at  such  time  the  bankrupt  was  in- 
debted to  the  State  of  Cahfornia  in  an  amount  in  excess 
of  $7,900.00  on  account  of  unpaid  unemployment  taxes 
and  sales  taxes;  that  at  said  time  the  bankrupt  was  in- 
debted to  the  County  of  Los  Angeles  on  account  of 
unpaid  taxes  assessed  against  the  bankrupt's  property  in 
an  amount  in  excess  of  $10,700.00;  that  at  said  time 
the  bankrupt  was  indebted  to  the  City  of  Los  Angeles  on 
account  of  unpaid  license  taxes  and  city  sales  taxes  in 
the  amount  of  $117.96;  that  at  said  time  the  bankrupt 
was  indebted  on  accounts  receivable  to  trade  creditors  in 
an  amount  in  excess  of  $76,000.00;  that  at  said  time  the 
said  bankrupt  was  indebted  on  account  of  trade  accept- 
ances and  notes  payable  to  persons  other  than  defendant 
California  Bank  and  the  Reconstruction  Finance  Corpora- 
tion, in  an  amount  in  excess  of  $60,000.00;  that  the  ag- 
gregate indebtednesses  of  the  bankrupt  at  the  time  of 
the  filing  of  the  petition  in  bankruptcy  was  in  excess  of 
$173,717.96;  and  that  said  amount  does  not  include  any 
indebtedness  of  the  bankrupt  to  the  defendant  California 
Bank,  or  to  any  other  creditor  of  the  [10]  bankrupt  hav- 
ing or  claiming  any  security  for  its  indebtedness.  That 
the  total  property,  assets,  and  moneys  of  the  bankrupt, 
excluding  any  claims  and  causes  of  action  to  recover 
preferences  such  as  the  cause  of  action  set  forth  herein 
is  not  in  excess  of  $25,000.00.  That  there  has  come  into 
the  hands  of  plaintiff  properties,  assets,  and  moneys  of 
the  bankrupt  in  an  amount  not  exceeding  $25,000.00.  and 
that  unless  plaintiff  recovers  the  preferences  herein  sought 
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to  be  recovered,  together  with  preferences  which  plaintiff 
is  seeking  to  recover  in  another  action  in  the  above  en- 
titled court  against  defendants  Reconstruction  Finance 
Corporation  and  Lawrence  Warehouse  Company,  there 
will  not  be  sufficient  assets  to  discharge  the  debts  of  the 
bankrupt  which  have  priority. 

XIV. 
That  plaintiff  has  been  damaged  by  the  loss  and  con- 
version of  the  said  inventory  and  merchandise  in  the  sum 
of  $83,808.00.  That  although  plaintiff  has  demanded 
that  defendants  pay  the  said  sum  to  plaintiff,  defendants 
have  failed,  neglected,  and  refused  to  pay  the  same  or  any 
part  thereof. 

For  a  Second,  Separate,  and  Distinct  Cause  of  Action 
Against  Defendant  California  Bank,  Plaintiff  Alleges: 

I. 

Plaintiff  repeats,  readopts  and  realleges  each  and  every 
allegation  contained  in  Paragraphs  I,  II,  and  IV  of  the 
first  cause  of  action  herein. 

IT. 

That  during  the  period  between  March  11,  1947  and 
July  11,  1947,  the  date  of  the  filing  of  the  bankruptcy 
petition,  the  defendant  California  Bank  loaned  and  ad- 
vanced to  the  bankrupt  various  sums  of  money  and  re- 
ceived from  the  bankrupt  as  security  for  such  loans  ware- 
house receipts  covering  merchandise  [11]  and  inventory 
belonging  to  the  bankrupt,  and  that  during  said  four- 
month  period,  defendant  California  Bank  released  mer- 
chandise covered  by  such  warehouse  receipts  to  the  said 
bankrupt  upon  receiving  payments  from  said  bankrupt 
on  account  of  such  loans,  and  that  during  said  four-month 
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period,  defendant  California  Bank  received  moneys  from 
the  bankrupt  in  payment  of  principal  on  said  loans.  That 
the  amount  of  such  moneys  so  received  hy  defendant 
California  Bank  exceeded  tlio  reasonable  market  value  of 
merchandise  and  inventory  released  by  defendant  Cali- 
fornia Bank  to  the  bankrupt  on  account  of  such  pay- 
ments by  a  sum  in  excess  of  $13,787.00.  That  the  plain- 
tiff does  not  know  the  dates  or  amounts  of  each  of  such 
loans,  nor  the  dates  or  the  amounts  of  each  cash  pay- 
ment made  by  the  bankrupt  to  the  California  Bank  dur- 
ing said  four-month  period.  That  plaintiff  does  not  know 
the  descriptions,  quantities,  or  exact  values  of  merchan- 
dise released  to  the  bankrupt  by  defendant  California 
Bank  during  said  four-month  period  for  the  reason  that 
the  records  relating  to  the  same  are  in  the  possession  of 
defendant  California  Bank.  That  plaintiff  has  requested 
of  defendant  California  Bank  that  it  furnish  plaintiff 
with  all  of  such  information  in  order  that  plaintiff  could 
determine  the  exact  amount  of  moneys  which  defendant 
California  Bank  has  received  during  said  four-month 
period  from  the  bankrupt,  and  in  consideration  of  its  re- 
leasing such  merchandise  and  inventory  in  excess  of  the 
value  of  merchandise  and  inventory  released  from  said 
warehouse  receipts  to  the  bankrupt  during  said  period. 
That  defendant  California  Bank  has  failed,  neglected, 
and  refused  to  furnish  plaintiff  with  such  information, 
and  that  an  accounting  is  necessary  to  determine  the  exact 
amount  of  preferential  payments  received  by  defendant 
California  Bank  during  said  four-month  period  in  con- 
nection with  releases  of  inventory  and  merchandise  which 
said  defendant  held  as  collateral  security  [12]  for  loans 
made  by  it  to  the  bankrupt. 
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III. 

Plaintiff  is  informed  and  believes,  and  upon  such  in- 
formation and  belief  alleges:  That  the  defendants  and 
each  of  them  have  at  all  times  since  a  date  on  or  about 
the  11th  day  of  March,  1947,  had  reasonable  cause  to 
believe  that  the  said  bankrupt  was  insolvent;  that  at  all 
times  since  a  date  prior  to  the  11th  day  of  March,  1947, 
said  bankrupt  has  been  insolvent  within  the  meaning  and 
provisions  of  the  National  Bankruptcy  Act;  that  at  all 
times  since  a  date  prior  to  the  11th  day  of  March,  1947, 
the  aggregate  of  the  bankrupt's  property  taken  at  a  fair 
valuation  has  been  insufficient  to  pay  and  discharge  all 
of  the  bankrupt's  debts;  that  at  all  times  since  a  date 
prior  to  March  11,  1947,  the  reasonable  market  value  of 
all  of  the  bankrupt's  property  and  assets  and  all  of  the 
bankrupt's  cash  has  never  at  any  time  been  sufficient  to 
pay  and  discharge  all  of  the  bankrupt's  debts  existing 
at  any  time  since  a  date  prior  to  March  11,  1947;  that  the 
receipt  by  defendant  California  Bank  of  the  said  moneys 
in  excess  of  the  reasonable  value  of  merchandise  and  in- 
ventory released  by  such  defendant  to  the  bankrupt  has 
enabled  defendant  California  Bank  to  obtain  a  greater 
percentage  in  payment  of  the  indebtedness  owing  by  said 
bankrupt  to  it  than  other  creditors  of  the  bankrupt  of 
the  same  class  as  defendant  California  Bank  have  obtained 
or  will  obtain;  that  defendant  California  Bank  has  at  all 
times  during  the  period  that  it  received  such  excess 
moneys  known  and  had  reasonable  cause  to  believe  the 
existence  of  all  of  the  facts  as  alleged  under  this  Para- 
graph III. 
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IV. 

Plaintiff  repeats,  reaclopts  and  realleges  each  and  every 
allegation  contained  in  Paragraph  XIII  of  his  first  cause 
of  action  herein.  [13] 

For  a  Third,  Separate,  and  District  Cause  of  Action 
Against  Delendant  California  Bank,  Plaintiff  Alleges: 

I. 

Plaintiff  repeats,  readopts,  and  realleges  each  and  every 
allegation  contained  in  Paragraphs  I,  II,  and  IV  of  the 
first  cause  of  action  herein. 

II. 
That  during  the  period  between  March  11,  1947,  and 
July  11,  1947,  the  date  of  the  filing  of  the  bankruptcy 
petition,  the  defendant  California  Bank  loaned  and  ad- 
vanced to  the  bankrupt  various  sums  of  money  and  re- 
ceived from  the  bankrupt  as  security  for  such  loans 
pledges  of  accounts  receivable  payable  to  the  bankrupt. 
That  defendant  California  Bank  has  collected  on  account 
of  said  accounts  receivable  moneys  in  excess  of  the 
moneys  which  the  California  Bank  loaned  to  the  bankrupt 
during  said  four-month  period.  That  plaintiff  is  informed 
and  believes,  and  upon  such  information  and  belief  al- 
leges that  the  moneys  so  collected  by  defendant  Cali- 
fornia Bank  during  said  four-month  period  in  excess 
of  loans  made  by  defendant  California  Bank  during 
said  period  are  in  excess  of  Forty  Thousand  Dollars 
($40,000.00),  and  that  defendant  California  Bank  has  ac- 
counts receivable  so  pledged  and  assigned  to  it  by  the 
bankrupt  in  the  sum  of  approximately  Fourteen  Thousand 
Dollars  ($14,000.00)  whicli  defendant  California  Bank 
is  seeking  to  collect,  and  which  said  California  Bank  will 
receive  from  the  debtors  on  such  accounts  receivable. 
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That  plaintiff  does  not  know  the  exact  amount  of 
moneys  loaned  by  defendant  California  Bank  to  the  bank- 
rupt during  said  four-month  period,  nor  the  total  value 
or  descriptions  of  accounts  receivable  received  by  said 
California  Bank,  as  pledgee,  to  secure  such  loans  during 
said  four-month  period.  That  plaintiff  does  not  know  the  ] 
full  amount  of  moneys  collected  [14]  by  defendant  Call-  \ 
fornia  Bank  on  account  of  such  pledges  of  accounts  re- 
ceivable, nor  the  full  amount  of  such  pledged  accounts 
receivable  that  remain  unpaid,  for  the  reason  that  all  such 
information  is  in  the  possession  of  the  defendant  Cali- 
fornia Bank.  That  plaintiff  has  requested  that  defendant 
California  Bank  furnish  plaintiff  with  such  information, 
but  the  defendant  California  Bank  has  failed,  neglected, 
and  refused  to  furnish  the  same  to  plaintiff.  That  an  ac- 
counting is  necessary  to  determine  all  such  matters,  and 
to  determine  the  amount  collected  by  defendant  California 
Bank  on  account  of  pledged  accounts  receivable  during 
the  four-month  period  preceding  the  filing  by  the  bank- 
rupt of  its  bankruptcy  petition,  and  to  determine  the 
amount  by  which  such  collections  exceed  the  amount  of 
loans  made  by  the  defendant  California  Bank  during  said 
four-month  period  to  the  bankrupt,  and  also  to  determine 
the  value  of  such  pledged  accounts  receivable  which  have 
not  been  thus  far  collected  by  defendant  California  Bank. 


III. 

Plaintiff  is  informed  and  believes,  and  upon  such  in- 
formation and  belief  alleges:    That  the  defendants  and 
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each  of  them  have  at  all  times  since  a  date  on  or  about 
the  11th  day  of  March,  1947,  had  reasonable  cause  to 
believe  that  the  said  bankrupt  was  insolvent;  that  at  all 
times  since  a  date  prior  to  the  11th  day  of  March,  1947, 
said  bankrupt  has  been  insolvent  within  the  meaning  and 
provisions  of  the  National  Bankruptcy  Act;  that  at  all 
times  since  a  date  prior  to  the  11th  day  of  March,  1947, 
the  aggregate  of  the  bankrupt's  property  taken  at  a  fair 
valuation  has  been  insufficient  to  pay  and  discharge  all 
of  the  bankrupt's  debts;  that  at  all  times  since  a  date 
prior  to  March  11,  1947,  the  reasonable  market  value  of 
all  of  the  bankrupt's  proj^erty  and  assets,  including  ac- 
counts receivable,  and  all  of  the  bankrupt's  cash  has  never 
at  any  time  been  [15]  sufficient  to  pay  and  discharge  all 
of  the  bankrupt's  debts  existing  at  any  time  since  a  date 
prior  to  March  11,  1947;  that  the  receipt  by  defendant 
California  Bank  of  the  moneys  collected  from  such  ac- 
counts receivable  in  excess  of  loans  made  by  defendant 
California  Bank  during  said  four-month  period  for  which 
such  accounts  receivable  were  assigned  has  enabled  de- 
fendant California  Bank  to  obtain  a  greater  percentage 
in  payment  of  the  indebtedness  owing  by  said  bankrupt 
to  it  than  other  creditors  of  the  bankrupt  of  the  same 
class  as  defendant  California  Bank  have  obtained  or  will 
obtain;  that  defendant  Cahfornia  Bank  has  at  all  times 
during  the  period  that  it  received  such  excess  moneys 
known  and  had  reasonable  cause  to  believe  the  existence 
of  all  of  the  facts  as  alleged  under  this  Paragraph  III. 
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IV. 

Plaintiff  repeats,  readopts  and  realleges  each  and  every 
allegation  contained  in  Paragraph  XIII  of  his  first  cause 
of  action  herein. 

Wherefore,  plaintiff  prays  judgment  against  defend- 
ants and  each  of  them  as  follows : 

1.  That  plaintiff  do  have  and  recover  from  defendants 
and  each  of  them  the  sum  of  $83,808.00  upon  his  first 
cause  of  action; 

2.  That  defendant  California  Bank  be  required  to  ac-  j- 
count  to  plaintiff  by  reason  of  the  transactions  described 
under  his  second  and  third  causes  of  action  herein,  and 
that  plaintiff  recover  of  and  from  defendant  California 
Bank  such  amount  as  such  accounting  may  show  that  the  j  i 
defendant  California  Bank  received  as  preferential  pay- 
ments during  the  four-month  period  preceding  the  filing 
of  the  bankrupt's  bankruptcy  petition;   [16]  ■ 

3.  That  plaintiff  recover  his  costs  herein,  and  such 
other  relief  as  to  the  court  may  seem  just  and  proper. 

FRANK  C.  WELLER  and 

JAMES  A.  McLaughlin 

By  James  A.  McLaughlin 

Attorneys   for   Plaintiff    [17] 
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EXHIBIT   "B" 

LAWRENCE  WAREHOUSE  RECEIPTS  AS 
PLEDGED  TO  CALIFORNIA  BANK 

as  of  6-24-47 


Contents 
Quill    Stock 
India  Webbing 
Col.   Chicken  Quills 
White  Chicken  Quills 
H-2  Hassocks 

Comforters,  Balloon  Cloth,  cut  not  sewed 
Comforters,  Rose  Dust  Balloon  Cloth,  sewed 
Raw  Duck  Quill 
50/50  Down  &  Feathers 
Raw  white  duck  quill 
Sisal  Pad 

Unpolished   Hemp   Twine 
R1401  Chair  Quilt  Rose  Satin 
R1401  Chair  Quilt  Blue  Satin 
Raw  Duck  Quill 

Assorted   Special   Upholstery  springs 
LaVergne  Rose  Ticking  56"  Fabric 
17  sacks  #28  processed  down  &  Feathers 
44  bags  #28  processed  Down  &  Feathers 
#28  Stock  processed  Down  &  Feathers 
56"  AC  A  Type  Sateen  ticking  fabric 
Gabardine — White 
#900  3"  Webbing— 2  stripe 
3-3/4"  Webbing 
2-3/4"  Webbing  [20] 


Receipt 

Item 

No.  of  Units 

No. 

No. 

^61090 

3 

3503^  lbs 

^61091 

2 

192  pes 

^61092 

4 

1,767  lbs 

^61092 

5 

1,635  bis 

^61092 

8 

274  each 

'  63028 

7 

78  each 

'  63028 

8 

56  each 

'  69670 

2 

105  lbs 

70009 

1 

91  lbs 

70017 

10 

161  lbs 

70062 

2 

200  lbs 

70064 

6 

480  lbs 

'70069 

2 

3  each 

^70069 

3 

4  each 

^  71303 

2 

578  lbs 

^71310 

1 

8890  lbs 

' 71325 

1 

523  yds 

^71643 

1 

368  lbs 

^71646 

2 

1612  lbs 

'  72454 

1 

1084  lbs 

' 72458 

2 

577  yds 

'  72461 

9 

492-4  yds 

'  72461 

10 

2638  yds 

'  72461 

11 

5286  yds 

' 72461 

12 

1766  vds 
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Receipt 

Item 

No.  of  Units 

No. 

No. 

W  72462 

I 

4982  lbs 

W 72462 

3 

2016  lbs  #8 

W  72462 

10 

1460  lbs 

W  72463 

2 

2848  lbs 

W  72463 

3 

10,068  lbs 

W  72463 

4 

335   lbs 

W  72463 

5 

1012  lbs 

W  72463 

7 

10,654  lbs 

W  72465 

1 

1  each 

W  72465 

5 

6  each 

W  72465 

7 

1  each 

W  72465 

9 

1  each 

W  72466 

4 

1  each 

W  72466 

5 

2  each 

W  72466 

6 

1  each 

W  72466 

7 

1  each 

W  72466 

10 

2  each 

W  72466 

11 

1  each 

W  72466 

12 

1  each 

W  72467 

1 

1  each 

W  72467 

2 

10  each 

W  72467 

20 

1  each 

W  72467 

11 

1  each 

W  72467 

12 

1  each 

W  72468 

3 

1  each 

W  72468 

4 

1  each 

W  72468 

5 

1  each 

W  72468 

6 

1  each 

Sampsell,  etc.  vs. 

Contents 
^S  Springs 
#8  Springs 
Raw  Duck  Quill 

Chinese  Goose  Down  &  Feathers 
Chinese  Duck  Down  &  Feathers 
50/50  Duck  Down  &  Feathers 
Duck  Down  &  Feathers  #35  Stock 
India  Staple  Cotton 
Chair  in  T   19855  Cerise,  #R1217A 
R74  Chair  in  Remnants 
R  805 A  Chair  in  Tl  7187  Turq.  Plush 
J  506A  Chair  in  7816  Blue  107 
R  299A  Chair  in  S6  Rose 
R  67  Chairs  in  H3  2678  Blue 
R  1057 A  Chair  in  Ql  3832  Raspberry 
R  3305>4  Chair  in  C8  58  BK  190-472 
J  519A    Chair    in    Muslin 
J  501 A  Chair  in  W4  Fenton  14-3 A  Blue 
J  519A  Chair  in  Muslin 
R  822 A  Chair  in  CI  Coral  Bea  Rose 
R  103  Chair  in  Remnants 
R  370A  Sofa  in  I.  S.  Rl  3151  Blue,  O.  S. 

S2  Ace  Lt.  Bl. 
R  370A  Chair  in  I.  S.  Rl  3151  Blue  O.  S. 

S2  Ace  Lt.  Bl. 
R  1115B  in  Quilt.  Caliglo  Terra 
R  401A  Chair  in  Wl  866  Rose  Mohair 
R  45 A  Chair  in  Ml   13789-305  Blue 
R  1115  BX  Chair  in  CI  582-317  Green  Plaid 
R  410A  Sofa  in  Wl  866  Rose  Mohair  [21  ]| 
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Item 

No.  of  Units 

No. 

7 

1  each 

8 

1  each 

9 

1  each 

10 

1  each 

11 

1  each 

12 

1  each 

1 

1  each 

2 

1  each 

3 

2  each 

4 

2  each 

5 

1  each 

5 

1174  yds 

2 

81   yds 

1 

21   yds 

2 

182-5  yds 

3 

13   yds 

4 

7    yds 

5 

18   yds 

6 

142-1  yds 

1 

96   yds 

2 

48-3  yds 

4 

31-3  yds 

6 

16    yds 

7 

707   yds 

1 

93-5  yds 

2 

40-5  yds 

3 

126   yds 

4 

109-6 
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Contents 

R  410A  Sofa  in  W4  Fenton  14-3 A  Rose 
R  370A  Love  Seat  in  I.  S.  L3P2090  O.  S. 

A3  2007  Green 
R  410A  Chair  in  W4  Fenton  14-3a  Rose 
R  370A  Sofa  in  I'  &  A  Plum  Cretone 
R  1057K  Chair  in  B4  4415  Green 
R  1055 A  Sofa  in  6446-2  Green  Chintz 
R  410A  Sofa  in  Wl  866  Blue  Mohair 
R  410A  Chair  in    "       "       " 
R  495A  Center  Sec.  in  Frenso  Crash 
R  495A  End  Sec.  In 
J513A  Sofa  in  46014  Rose  Beige 
Printed  Muslin-Flowered 
Caiiglo  Quilted  Terro  Cotta  Fabric 
A3  2678  Wine  Stripe  damask  fabric 
A3  4265  G  &  A  Green  Mohair    " 
A3  2007  \'elour  Emerald  Green   fabric 
A3  2678  Blue   Stripe  Damask 
A3  4266  Floral  White  Fabric 
A3  4267  Wool  Lime  Fabric 
A4  1101    Beige  Fabric 
A4  1101  Color  4    " 
A4  1110  Natural  " 
A4  1 108  Tapestry  " 
A4  1499  Blue 

\\2  7588/4  Green  Linen  Fabric 
P.2  7588/12  Beige 
B2  7588/72  Beige 
B2  7588/9  Yellow       "         "  [22] 
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Receipt 

Item 

No.  of  Units 

No. 

No. 

Contents 

W  72475 

6 

25-4 

yds 

B2  9333-9  Yellow  Linen  Fabric 

W  72926 

1 

195-2 

yds 

Worchester  443-1  B2  Fabric 

2 

98-1 

yds 

>> 

443-5    " 

3 

38-7 

yds 

» 

443-7    " 

4 

8-2 

yds 

>j 

443-9    " 

5 

136-7 

yds 

»> 

562 

6 

37-4 

yds 

>j 

564 

W  72927 

1 

80-4 

yds 

Worchester  568  B2  Fabric 

/ 

2 

106-7 

yds 

>> 

943    "      " 

3 

201-6 

yds 

»> 

967-1  B2  Fabric 

4 

105-4 

yds 

j» 

967-5     " 

5 

179-1 

yds 

>> 

967-42  " 

6 

20 

yds 

» 

976-1     " 

W  72928 

1 

41-4 

yds 

" 

1025      " 

2 

23 

yds 

» 

1008      " 

3 

109-3 

yds 

J) 

1094/92  B2  Fabric 

4 

168-5 

yds 

>> 

1277/7      "       " 

5 

96-1 

yds 

»> 

1277/4      " 

6 

95-2 

yds 

» 

1277/72    "       " 

V^  72929 

1 

39 

yds 

if 

1383          "       " 

2 

60 

yds 

>> 

1386          "       " 

3 

30-4 

yds 

Linen 

9333/9      "       " 

4 

12 

yds 

Nublin- 

Natural               "        " 

5 

71 

yds 

Xubflex 

7943/12 

6 

15 

yds 

B5110 

5>                   » 

W  72930 

1 

18 

yds 

B3  13881-29  Red  Fabric 

2 

39 

yds 

B3  13881-13     " 

3 

39-2 

yds 

B4  469 

Blue  Fabric  [2Z] 

Lazvrcncc 
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tcm 
No. 

No.  of  Units 

Contents 

4 

39-4 

yds 

B4  469  Rose  Fabric 

6 

38-3 

yds 

B4  469  Turq.   Fabric 

1 

82 

yds 

B4124  4613  Blue  Fabric 

2 

83-4 

yds 

B4122  Coral 

3 

207-4 

yds 

B4102  Rose 

4 

78-4 

yds 

B4123  Olive 

5 

28 

yds 

B4103  Green 

6 

15-3 

yds 

B4  4415  Green 

1 

26 

yds 

B4121  Tur.  Fabric 

2 

173-6 

yds 

B4101 

3 

55-6 

yds 

B5  426A  Blue  531  Fabric 

4 

50-7 

yds 

B5  Matelasse  Wine 

5 

50-6 

yds 

B5  Andover  Blue 

6 

56-5 

yds 

B6  5 lib  C2  Beige 

1 

48-6 

yds 

B6  A2  5140  Beige        Fabric 

2 

15 

yds 

B  5132  Al  Wine  Tap      " 

3 

15 

yds 

B  5161  433  Rose  908       " 

4 

64-5 

yds 

B  5100  CI   Beige 

5 

64-4 

yds 

B5121  Rose  Ratine  Tap  C3  Fabric 

6 

76-5 

yds 

CI  2720  Col  1237  Fabric 

1 

79-5 

yds 

453  Col  227  Red  Fabric  CI 

2 

17 

yds 

4664  Col  2219  Rose   "        " 

3 

83 

yds 

5508     "     203  Lt.   Blue  Fabric  CI 

4 

91 

yds 

Essex   Venetian    Blue    Fabric    CI 

5 

78 

yds 

5508  Col  207  Green 

6 

103-5 

yds 

582       "     227  Red  Check  " 

1 

84-4 

yds 

CI  582  Col  203  RWxd  Fabric 

2 

48-2 

yds 

CI  5508  Col  212  Gold      "         [24] 

25 
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Receipt 

Item 

No.  of  Units 

No. 

No. 

W  72935 

3 

118 

4 

119 

5 

33-4 

78-4 

W  72937 

1 

63-3  yds 

2 

57   yds 

3 

80-6  yds 

4 

35-2  yds 

5 

49-4  yds 

W  72938 

1 

59    yds 

2 

125-7  yds 

3 

64-1  yds 

4 

29    yds 

5 

325   yds 

6 

44    yds 

W  72939 

1 

49    yds 

2 

152-7  yds 

3 

21    yds 

4 

33-6  yds 

5 

96-2  yds 

6 

102-1  yds 

W  72940 

1 

111-2  yds 

2 

83-7  yds 

3 

40    yds 

4 

62    yds 

5 

50-7  yds 

6 

148   yds 

W  72941 

1 

146   yds 

Contents 
CI  Coral  Sea  2219  Rose  Prt  Fabric 
CI  Coral  Sea  2201  Beige 
CI   1151  Col  207  Green 
CI  5508  Col  270  Grey 
CI  2720  Col  238  Geranium 
CI  453  Col  317 
CI  453  Col  203  Blue 
CI   1699-4  2286-20  216  Blue 
CI  582  Col  240  Rose  Plaid 
CI   1152  Col  712  Lime 
CI  2720/4  Col  219  Rose 
CI   1152  Col  203  Blue  &  Silver  " 
CI  Georgian  Scroll  Col  207  " 

CI  "  "         "    201  Beige  Fabric 

CI         "  "        "   227  Red 

CI  582  Col  317  Green  Plaid  Fabric 
CI  2720/5  Col  1270    Fabric 
CI  2720/1  Col  227  Red  " 
CI   1120  Col  209  Rose     " 
CI  5508  Col  209  Rose     " 
CI  114  Lime 
CI  105  French  Blue 
CI  120  5511/221  Beige      " 
CI  Essex  Citron  Green 
CI  111  Col  240  Rose 
CI  5508  Col  2020  Gold    " 
Cll  91  Green 
Cll  91  Red  Fabric   [25] 


Lawrence  Warehouse  Company,  etc. 

icccipl 

Item 

No.  of  Units 

No. 

No. 

Contents 

72941 

2 

50 

yds 

Cll  91   Kose  Fabric 

3 

44 

yds 

C2  200  Green      " 

4 

169 

yds 

C2  200  American  Beauty  Quilted  Fabric 

5 

14 

yds 

C4  4004  Print 

72942 

1 

27 

yds 

C6  Colorcade  Shenandoah       Fabric 

2 

35-2 

yds 

C6           "        Alamo  Tan 

3 

18-4 

yds 

C6            "         Sun  Valley 

4 

40-3 

yds 

C6           "        Grand  Canyon 

5 

36-5 

yds 

C6  Glencade   Sun  Valley 

6 

18-2 

yds 

C6  Alamo  Tan  Fabric 

7 

31-2 

yds 

C6  Glencade  Great  Lakes            " 

8 

36-1 

yds 

C7  6934/1  Grey  Brocade 

72943 

1 

8-5 

yds 

C7  10067  Turq.  Fabric 

2 

15 

yds 

C8  #87  Cocoa 

3 

38 

yds 

C8  87  Chart 

4 

55-4 

yds 

C8  87  Blue 

5 

37 

yds 

C8  87  Red 

6 

13 

yds 

58K109  Green  &  Brown  Fabric 

72944 

2 

18 

yds 

C8  58  Hi 34  Paltinum  &  Rose  Fabric 

3 

43 

yds 

C8  58  BK190  494  Rose  &  Grey    " 

4 

23-6 

yds 

C8  85AH    135   Col   470   Fabric 

5 

12-5 

yds 

C8  58K141  Col  424 

6 

41-6 

yds 

C8  58K190  Col  472  Blue  &  Beige  Fabric 

72945 

1 

251-4 

yds 

Dl   Santos  Lemon  Fabric 

2 

106-6 

yds 

Dl   Santos  Lacquer  Fabric 

3 

35-1 

yds 

Dl         ••       Blue 

4 

29-1 

yds 

D2  9053  Ivory 

5 

20-1 

vds 

D2  9051   Print  Col  5     '"         [26] 

27 


28 

Paul 

Receipt 

No. 

Item 
No. 

No.  of  Units 

W  72945 

6 

15-3 

yds 

W  72946 

1 

7-4 

yds 

2 

10-5 

yds 

3 

19 

yds 

4 

15-4 

yds 

5 

71 

yds 

6 

20 

yds 

W  72947 

1 

26-4 

yds 

2 

14-1 

yds 

3 

Z7 

yds 

4 

7-1 

yds 

5 

47-7 

yds 

6 

53-3 

yds 

W  72948 

1 

15-5 

yds 

2 

32-6 

yds 

3 

16-3 

yds 

4 

16-4 

yds 

5 

428 

yds 

6 

53 

yds 

W  72949 

1 

24-2 

yds 

2 

49-5 

yds 

3 

33 

yds 

W  72950 

4 
5 
6 
1 
2 
3 
4 

133-5 

68 

73-5 

10 

356-4 

9 

9-6 

i  yds 
yds 
yds 
yds 

^  yds 
yds 
yds 

W.  Sampsell,  etc.  vs. 

Contents 
D-2  9050  Col  1  Fabric 
D2  9032  Col  3  Fabric 

D3  Cotton  Stripe  Red,  Turq,  White  Fabric 
D3  548  Stripe  Red,  Blue  Beige 
D3  549      "  "     Green    "       ' 

El  Clivedon  Rose  Fabric 
El  Clivedon  Wine       " 
El  Faille  Turq.         Fabric 
El  Plymouth  White    " 
El  Fenway  Blue  " 

El  Jacobean  Peach  " 
El  Fenway  Wine  " 
El  Jacobean  Wine      " 

Fl   1765  Lt  Green       " 

Fl  5723  Tan  Print     " 

Fl  7243  Green 

Gl  Arakan    Coral    Rose    Fabric 

G2  Plain  Victorian  Beige       " 

G2  Vestal  Rose  1339  Fabric 

G2  3600  Rose  &  Green  Stripe  Fabric 

G2  3600  Blue  &  Rose  Fabric 

G2  3600  "      Rose 

Bouquet   #7 

G2  3600/1  Wine  &  Blue  Stripe  Fabric 

G2  Woodland  Fern  Nat  Fabric 

G2  Cascade   Burnt   Orange  Fabric 

Cascade  Chartreuse  G2  Fabric 

Dahlia  Natural  G2  Fabric 

Victory  Bouquet  Natural  Fabric 

Georgian  Wine  G2  Fabric   [27] 


Lawrence  Warehouse  Company,  etc. 

Item 

No.  of  Units 

No. 

Contents 

5 

12-4 

yds 

3026  Blue    Stripe    G2    Fabric 

6 

29-4 

yds 

1040  Ramsey  Turq.  G2      " 

1 

210 

yds 

I'lain    Victorian    Rose    G2    Fabric 

2 

216 

yds 

Plum     " 

ft 

3 

480 

yds 

Blue      " 

»i 

4 

39 

yds 

Quilt    Chintz    Tan    GZ 

»» 

5 

31-6 

yds 

Blue     " 

» 

6 

63-2 

yds 

Brown  Check 

>» 

1 

13 

yds 

G3  Rhododendron  Rose 

>» 

2 

8 

yds 

G3  Orwell  Blue 

3 

37-2 

yds 

G3  Turq.    Bouquet   Print 

f> 

4 

51 

yds 

G3  Rhododendron  Tan 

»» 

5 

90-1 

yds 

G3  Rosedale  Blue 

» 

6 

40 

yds 

G3  Rhododendron  Turq, 

»f 

7 

105 

yds 

G3  2822  Finlay  Blue 

»» 

1 

99 

yds 

G3  2822  Finlay  Rose 

>i 

2 

155-2 

yds 

Cola  hand    Print-Blue 

»» 

3 

91-2 

yds 

"       "          "          "      Rose 

>> 

4 

22 

yds 

"       "         "         "      Gold 

>» 

5 

44-3 

yds 

"       "          •'          "      Tan 

»> 

6 

47 

yds 

"       "          "          "      Green 

>• 

1 

64-4 

yds 

G3  Tan    Bouquet   Print 

>i 

2 

48-4 

yds 

G3  5200  Yellow  Print 

>» 

3 

88-4 

yds 

G3  Rosedale  Rose 

1* 

4 

24-2 

yds 

G3  Rhododendron  Yellow 

i> 

5 

47 

yds 

G3  1425  Rust 

»> 

6 

12-7 

G3  1232  Wine  &  Grey  Stripe 

'» 

1 

54-2 

yds 

G3  Wanderer   Red 

-•1 

2 

30-4 

yds 

G3  Green  Chintz 

t> 

29 


[28] 


30 

Receipt 
No. 

W  72955 


W  72956 


W  72957 


W  72958 


W  72959 


Paul  W.  Sampscll,  etc.  vs. 

Item  No.  of  Units 

No.  Contents 

3  50         yds  G3  Rhododendron  Blue  Fabric 

4  18         yds  G3  Orwell   Raspberry 

5  55        yds  G4  #900    Modem   Roughtex   Rose      " 

6  19         yds  04  Garwood    Rose,    Canary,    Ivory    Fabric 

1  28         yds  Jacobean    Plat.    Rose,    Ivory    Fabric 

2  10-4    yds  Victorian  601  Plat.  Green,  Rose  Fabric 

3  8-4       yds  #900  Modern  Roughtex  Mauve       " 

4  48-4     yds  Concert  #2  Blue  Fabric 

5  106-2  yds  "        #1  Red 

6  46         yds  Victory    Satin    Putty   6858      " 

1  132       yds  Victory   Satin   G6  Fabric   Stop  Red 

2  181-6  yds  "  "         "     Turq.  Fabric 

3  216-6  yds  90/6864  Chartreuse  Fabric  G6 

4  110-5  yds  Mandarin  Woodrose  Fabric  G6 

5  202-1  yds  Artura   Bermuda   Coral   Fabric  G6 

6  667-6  yds  Ascot    Spruce    Green    Fabric    G6    and 

Manchu  Red 

1  521-5  yds  Ascot  Cordova  Tan  Fabric   G6 

2  270-5  yds  "         Kelly  Green 

3  23-2     yds  Ivlarfarin  Melon  "       " 

4  12-3     yds  Artura  Atoll  Blue 

5  54-6    yds  906872  Turq.  "       " 

6  209-1  yds  Ascot  Brostol  Blue 

1  202-4  yds  Ascot  Turq. 

2  289-1  yds  Ascot   Manchu  Rose 

3  15         yds  Grospoint    Madiera    Wine        "        " 

4  13        yds  HI    1500  Gold 

5  62-8    yds  HI    1500/4  Red 


[29] 


Lawrence  Warehouse  Company,  etc. 

Item 

No.  of  Units 

No. 

Contents 

2 

8 

yds 

1439/28  Dusty   Rose  HI 

3 

45 

yds 

1439-34  Blue 

4 

81-4 

yds 

H2  Radiance  Rose 

5 

50 

yds 

H2  Radiance  Yellow 

6 

20 

yds 

H2  Radiance   Blue 

1 

14 

yds 

Oran   White   H2 

2 

69 

yds 

Hollywood    Maize    H2 

3 

97 

yds 

Grey      " 

4 

92 

yds 

Revere   Rose                " 

5 

79/2 

yds 

Revere    Pistachio        " 

6 

158 

yds 

Revere   Chartreuse       " 

1 

182-2 

!  yds 

H2  Crewel  Beige  Fabric 

2 

167 

yds. 

H2  Revere    Burgundy 

3 

35 

yds. 

H2  Crewel  Gold 

4 

83 

yds. 

H2  #1000   Eggshell 

5 

11 

yds. 

H2  Radiance   Ivory 

6 

70 

yds. 

H2  Radiance   Green 

1 

9-7  yds. 

Oran  Beige  H2 

2 

35 

yds. 

H3  Foster    7491    Chart. 

3 

24-4 

yds. 

H3  Foster  7160  Turq. 

4 

16 

yds. 

H3  Garden    Gold 

5 

30 

yds. 

H3  Garden  Blue 

6 

40-6 

yds. 

H3  Farragut  7692   Yellow 

1 

12 

yds 

Foster  7398  H3 

2 

68-3 

yds. 

H3  Foster    7694    Lt.    Green 

3 

16 

yds. 

H3   Dunkirk   Chart 

4 

7-1 

yds. 

H3  Floral     Bouquet     Tan 

5 

23 

yds. 

H3  Floral   Bouquet  Rose 

6 

30 

yds. 

H3  Farragut   7693    Coral 

31 


Fabric 


[30] 


32 

Paul  W 

.  Sampsell,  etc.  vs. 

Receipt 
No. 

Item 
No. 

No.  of  Units 

Contents 

W  72965 

1 

7 

yds. 

Farragut  7662  Turq.     H3 

Fabric 

2 

65-5 

yds. 

Foster  7250  Yellow 

3 

42-4 

yds. 

Foster  7498  Wine 

4 

1227-7  yds. 

Eng.    Bouquet   Col   25   H4 

5 

35-8 

yds. 

Guam  Green                    H4 

6 

255 

yds. 

Trop.  Isle  9706              H4 

W  72966 

1 

94-6 

yds. 

H4  Tropical  Isle  9705  Lt.   ( 

jreen  Fabric 

2 

204-4 

yds. 

"      Tropical   Isle   9703   Blue 

3 

55 

yds. 

"      4803    Eggshell 

»> 

4 

1101-6  yds. 

Eng.  Bouquet  Col  23 

» 

5 

139-2 

yds. 

"       Tropical    Isle    9704    Beige 

6 

125 

yds. 

"       Tropical  Isle  9711  Green  Dk.     " 

W  72967 

1 

474-6 

yds. 

Eng.  Bouquet  Col  26 

H4 

2 

402-1 

yds. 

Eng.  Bouquet  Col  27 

»          >> 

3 

94-5 

yds. 

Guam  Red 

>»          » 

4 

16 

yds. 

H5  1263  Needle  Point  Tap. 

Turq.     " 

5 

82 

yds. 

H5  Blue  &  Gold  Stripe  Montarey      " 

6 

11 

yds. 

H6  Poppy  Hand  Print  Red  &  Green  " 

W  72969 

1 

36-4 

yds. 

H6  Poppy  Hand  Print  Tan 

&  Red  " 

2 

90-4 

yds. 

Kl  Garden  Natural 

»> 

3 

19 

yds. 

Kl  Garden  Blue 

>» 

4 

53-4 

yds. 

Kl  Garden  Maize 

>» 

5 

58 

yds. 

Kl  Garden  Rose 

» 

6 

16 

yds. 

Kl  Garden  Turq. 

» 

W  72970 

1 

41 

yds. 

Cardinal  Raspberry 

Kl 

2 

13 

yds. 

Cardinal  Green 

»          >> 

3 

36 

yds. 

Cardinal   Turq. 

>>          >> 

4 

50 

yds. 

Cardinal  Rose 

" 

[31 


Lawrence 

Warehouse  Company,  etc. 

rtem 

No.  of  Units 

No. 

Contents 

5 

39-1 

yds. 

Kenvil  Spec.  Green  21437  Kl 

6 

76-5 

yds. 

Kenvil  Turq. 

1 

83-4 

yds. 

Kenvil   Raspberry 

2 

15 

yds. 

Greeley  Truquoise 

3 

203-0 

yds. 

Greeley   Green 

4 

155 

yds. 

Greeley   Gold 

5 

140 

yds. 

Greeley  Rose 

6 

89 

yds. 

Lattice  Rose 

1 

12 

yds. 

Lattice    Gold 

2 

53-2 

yds. 

Kenvil  Rose 

3 

11 

yds. 

Kenloom  5228  Grey 

4 

129-6  yds. 

Indian  Summer  Tan 

5 

8-6 

yds. 

K-2  Grey  and  Wine 

6 

25-5 

yds. 

Crestwood   Maize 

7 

58-4 

yds. 

Crestwood  White 

1 

53 

yds. 

K-2  3500  Blue  Print 

2 

47-2 

yds. 

"     4122  Rose  Print 

3 

35-6 

yds. 

"     Astra  Grey 

4 

33-1 

yds. 

"     Radiance  Blue 

5 

11-4 

yds. 

"     Radiance   Ivory 

6 

58 

yds. 

"     Modem  Blue  Print 

1 

63 

yds. 

K-3  4161   Stripe 

2 

16 

yds. 

"     4272    Wine    Stripe 

3 

4 

5 

25-4 

yds. 

"     4161  Blue  and  Gold  Stri] 

43-2 

yds. 

K-4  2179-22627-4143    Blue 

6 

35-2 

yds. 

"    2198-2(H74-4143    Rose 

33 


Fabric 


[32] 


34 


Paid  W.  Samps  ell,  etc.  vs. 


Receipt 
No. 

Item 
No. 

No.  of  I 

Jnits 

Contents 

W  72976 

1 

79-1 

yds. 

K-4  11020-4143    Chartreuse 

2 

36 

yds. 

"    2057-29934-4143    Rose 

3 

43-4 

yds. 

"     Kelley    Green 

4 

34 

yds. 

"     5403 

5 

42 

yds. 

"     4143  Kelley  Green 

6 

98-3 

yds. 

L-1  5403  Blue 

W  72977 

1 

75-2 

yds. 

L-1  420  Rose 

2 

106-2 

yds. 

L-3  P  2090  White  Print 

3 
4 

5 

56 

yds. 

L-3  P  2090  Yellow  Print 

7 

yds. 

M-1   13779  Col  10  Tuscan  Red 

6 

22 

yds. 

M-1  13789  Col  455  Chartreuse 

W  72978 

1 

19 

yds. 

M-1   13883  Col  305  Blue 

2 

14-4 

yds. 

M-1  13779  Col  27 

3 

8 

yds. 

M-1   13789  Col  305  Blue 

4 

41 

yds. 

M-1  13792  Col  50  White 

5 

20 

yds. 

13779  Col  45  Gold 

6 

9 

yds. 

M-2  5631  Rose 

W  72979 

1 

16-2 

yds. 

M-3  E71 1/281    Green 

2 

5 

yds. 

M-3  38200/511  Ash  Rose 

3 

36-4 

yds. 

M-3  38200/517  Ash  Rose 

4 

40-3 

yds. 

M-3  T93/231   Chartreuse 

5 

9-1 

yds. 

M-3  T93/511  Foam  Green 

6 

20-6 

yds. 

M-3  T93/511  Ash  Rose 

W  72980 

1 

26 

yds. 

M-3  T93/981   Platinum 

2 

27 

yds. 

"     605/72  Silver 

3 

7-7 

yds. 

T93/821  Fabric  M-3 

5 

25-2 

yds. 

581/RC981  Platinum  M-3 

6 

7 

yds. 

M-3     3596/71  Silver 

Fabric 


Lawrence  Warehouse  Company,  etc. 

Item 

No.  of  Units 

No. 

Contents                          .                .    , 

1 

113-5  yds. 

M-3  T93/811   Cerise                Fabric 

2 

9-2       yds. 

"     687/76  Silver  Blue 

3 

4           yds. 

"     E698/222  Sky  Blue 

4 

11-4     yds. 

T93/221   M-3  Sky  Blue 

6 

17-2     yds. 

M-3  581/223  Blue  Ratine 

1 

11-7     yds. 

M-3  3572  52400/1 B64  Champagne  Fabric 

2 

11-6     yds. 

M-3  566/511    Rose 

3 

6          yds. 

E699/71  Silver                                "      ' 

4 

10         yds. 

M-3  M3100  Silver 

5 

168-2  yds. 

M-6  P2014  Beige 

6 

24       yds. 

M-6  P2014  Grey 

1 

10-5     yds. 

N-1  7346  Col  7  Blue 

2 

151^  yds. 

P-1  Lennox  Rose  and  Green 

3 

76-6    yds. 

Barbizon  Rose  P-1                                 ' 

1 

14        yds. 

N-1   1101  Col  7  Blue 

2 

36        yds. 

N-1  7816  Col   107  Blue 

3 

9         yds. 

N-2  L20002  Rose 

4 

141-6  yds. 

P-1  Barbizon  Ivory                                 ' 

1 

8          yds. 

P2  Chatham   Green                                ' 

2 

151       yds. 

P2  Baltic  Rose- 

3 

62        yds. 

Baltic   Powder  Blue   P2 

4 

9504    yds. 

P2  Baltic  Chartreuse 

5 

82-4    yds. 

Q-1  3832  Raspberry 

6 

98-2    yds. 

Q-1  3832  Col  607  Chartreuse 

1 

404       yds. 

R-1  775  Richtex  Wine 

2 

162-5  yds. 

R-1  775  Richtex  Rose 

3 

594-7  yds. 

R-1  77 S  Richtex  Turquoise                  ' 

4 

18        yds. 

R-1  3151  White 

5 

13-5     yds. 

R-1  3139  White 

35 


[34] 


Z6 


Paul  W.  Sampsell,  etc.  vs. 


Receipt 

Item 

No.  of  Units 

No. 

No. 

Contents 

W  72987 

1 

97-1 

yds. 

R-3  51800  Eggshell 

2 

37 

yds. 

S-1  May  hew    Wine 

3 

235-7 

yds. 

S-2  Raytex  Green 

4 

381 

yds. 

S-2  Raytex  Gold 

5 

74-3 

yds. 

S-2  Tan  3235 

6 

1515-6  yds. 

S-2  Raytex  Tan 

W  72989 

1 

721 

yds. 

Light    Blue    Muslin 

2 

195 

yds. 

Dark  Blue  Muslin 

3 

56-1 

yds. 

Caltex  Rose 

4 

166 

yds. 

Quilted    Satin   Blue 

5 

111 

yds. 

Quilted  Satin  Rose 

Fabric 


Lawrence  Warehouse  Company,  etc. 
EXHIBIT  "C" 

WAREHOUSE  RECEIPTS 
Releases  5-L-8-L 


37 


Warehouse    Item      Units 
Receipt  No.    No. 


Release  No. 

5-L) 

72933 

6 

16 

72945 

4 

9-5 

72971 

4 

/2 

72977 

3 

8-4 

72942 

1 

13 

72943 

6 

4-4 

72982 

6 

24 

72944 

3 

15 

72473 

1 

4-4 

72948 

6 

4-6 

72950 

2 

24-4 

72982 

4 

3 

72474 

4 

10-4 

72961 

5 

5-4 

72966 

5 

20 

72979 

3 

2 

72949 

1 

17-2 

72938 

5 

1 

72463 

7 

1960 

70009 

1 

91 

72965 

1 

7 

72950 

1 

10 

72937 

3 

6-2 

Size  Description 


Yds       C-1  2720-1237  Green 
D-2  9053-97 
K-1  Greeley  Gold 
L-3  P2090   Yellow    Print 
C-6  Colorcade  Shenandoah 
C-8  58K  109  Green  &  Brn. 
M-6  2014   Grey 
C-8  58K 190-494  Rose/Grey 
A-3  2679  Wine 
G-2  Vestal  Rose 
G-2  Dahlia  Natural 
M-3  3100  Silver 
A-4  1110  Natural 
H-2  Revere   Pistachio 

"  H-4  Tropical   Isles  Beige 

M-3  38200-517  Ash  Rose 
G-2  3600-1  Rose  &  Green 
C-1  Georgian    Scroll   Beige 

Lbs        India  Staple  Cotton 

50/50  Down  &  Feathers 

yds         H-3  7662  Turq 

"  G-2  Cascade  Chart. 

C-1  453-203  Blue 
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Warehouse 

Item 

Units 

Size 

Receipt  No. 

No. 

Release  No. 

5-L 

Sheet  No.  2 

72983 

2 

20 

yds 

72939 

2 

11-4 

>> 

72987 

1 

14-3 

>> 

72966 

6 

15 

5> 

72977 

5 

1-4 

>> 

72463 

4 

335 

lbs 

61091 

2 

24 

>> 

70064 

6 

170 

>> 

Release  No. 

6-L 

72966 

5 

Z7 

yds 

72471 

5 

85 

>> 

72987 

6 

29-4 

»> 

70069 

2 

3 

ea 

70069 

3 

4 

>> 

72466 

4 

1 

»» 

72466 

8 

1 

» 

70064 

6 

310 

lbs 

Released  No  6-L  Sheet  No.  2 

72463 

2 

190 

lbs 

72463 

5 

71 

lbs 

72462 

1 

731 

lbs 

72462 

3 

92 

lbs 

69928 

8 

4 

yds 

72949 

1 

14 

yds 

Release  No. 

7-L 

72955 

3 

1-6 

yds 

72985 

3 

1 

» 

72987 

1 

82-6 

>> 

72966 

6 

5 

)> 

72944 

6 

5-4 

>> 

72933 

4 

6 

>> 

Description 


R-1  Lennox  Rose  &  Green 

C-1  2720-1270  Grey 

R-3  51800  Eggshell 

H-4  Trop.  Isles  Dk  Green 

M-1  13799-10  Red 

50/50  Duck  &  Down  &  Feathers 

India  Webbing 

Unpolished  Hemp  Twine 

K-4  Trop.  Isles  Beige 
Printed  Muslin 
S-2  Raytex  Tan 
R1401   Chair  Quilt  Rose 
"      Blue 
R299A       "     in  S-6  Rose 
R1057A    "     in  C-8  58K190 
Unpolished  Hemp  Twine 

China   Goose  D/F 

Duck  D/F  #35  Stock 

#5  Springs 

#8  Springs 

M-1  13763  Blue 

G-2  3600/1  Rose  &  Green 

G-3  Rhododendron  Blue 

P-2  Baltic 

R-3  51800  Eggshell 

H-4  Trop.  Isles  Dk  Green 

C-8  58BK   190-472 

B-5100  C-1   Beige  Tap.    [Z6\ 
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Warehouse 

Item 

Units 

Size 

Description 

Receipt  No. 

No. 

Release  No.  7-L 

Con't.; 

) 

72961 

1 

10-4 

yds 

H-2  Oran   White 

72941 

1 

12 

>» 

C-1191  Red 

72938 

5 

2 

>> 

C-1  Georg.  Scroll  Beige 

72474 

6 

16 

>> 

A-4  1108  Tapestry 

72962 

2 

6 

)> 

H-2  Revere   Burgundy 

72950 

2 

10 

»> 

G-2  Dahlia  Natural 

72931 

3 

4-2 

i> 

B-4102  Rose 

72957 

6 

7 

>» 

G-6  Ascot   Spruce  Green 

72933 

5 

6-4 

)> 

B-5121  Rose 

72971 

3 

6-4 

>> 

K-1  Greeley   Green 

72463 

7 

1960 

Lbs 

India   Staple  Cotton 

72966 

5 

4 

yds 

H-a  Trop  Isles  Beige 

72961 

5 

23 

y> 

H-2  Revere  Pistachio 

72972 

1 

7-4 

>> 

K-1  Lattice  Gold 

72930 

2 

6-4 

>> 

8-3  13881-13  Red 

72933 

6 

4-4 

?> 

C-1  2720-1237  Green 

72935 

2 

10-4 

" 

C-1  5508-202  Gold 

72970 

2 

13 

» 

K-1  Cardinal  Green 

72971 

4 

30 

>> 

K-1  Greeley   Gold 

72959 

5 

5-6 

>> 

H-1   1500-40  Red 

61091 

2 

24 

pes 

India    Webbing 

72929 

4 

12 

yds 

R-2  Nublin   Natural 

72959 

5 

14 

tt 

H-I    1500-40  Red 

72958 

1 

11 

" 

G-6  Ascot  Cordova  Tan 

72960 

4 

12 

>> 

H-2  Radiance   Rose 

72940 

3 

32 

>> 

C-1  Essex   Citron   Green 

72932 

1 

5-2 

>> 

B-4121    Turq. 

72931 

5 

5-2 

>> 

B-4103  Green 

72944 

2 

4-6 

»? 

C-8  58H-134 

72957 

5 

4-6 

«> 

C-6  Artura  Berm.  Coral 

72945 

4 

4-4 

») 

D-2  9053-97  Ivory 

72957 

1 

11-4 

M 

G-6  \^ictory  Red 
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Warehouse 

Item 

Units 

Size 

Description 

Receipt  No. 

No. 

Release   No. 

8-L 

72971 

4 

23 

yds 

K-1  Greeley  Gold 

72465 

5 

1 

ea 

R-74  Chair  in  Rem.  Cover 

72471 

5 

45 

yds 

Printed    Muslin 

72468 

5 

1 

ea 

R1115  Bx  Chair  6-1   582-31778 

72981 

2 

9-2 

yds 

M-3  687/76  Silver  Blue 

72966 

5 

10 

yds 

H-4  Trop.  Isles  Beige 

71643 

1 

468 

lbs 

#28  Stock  Down  &  Feathers 

71646 

2 

364 

lbs 

>>         >>          >»        j>        >> 

72463 

3 

1833 

lbs 

Chinese  DD/Feathers 

71325 

1 

523 

yds 

LaVergne  Rose  Ticking 

72467 

2 

1 

ea 

R103  Chair  in  Rem.  Cover 

[Endorsed] :   Filed  Nov.  19,  1947.   Edmund  L.  Smith,  Clerk.  [37 
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[Title  of  Districl  Court  and  Cause] 

NOTICE  OF  MOTION  FOR  SUMMARY 
JUDGMENT 
To  the  plaintiff  above  named  and  to  Frank  C.  Weller, 
Esq.,  and  James  A.  McLaughlin,  Esq.,  and  Messrs. 
McLaughlin,  McGinley  &  Hanson,  his  attorneys: 

You  and  Each  of  You  Will  take  Notice  that  on  Mon- 
day, the  15th  day  of  December,  1947,  at  the  hour  of  10 
A.  M.,  or  as  soon  thereafter  as  Counsel  can  be  heard, 
in  the  Courtroom  of  the  United  States  District  Court  for 
the  Southern  District  of  California,  Central  Division,  at 
the  Post  Office  Building  in  the  City  of  Los  Angeles, 
County  of  Los  Angeles,  State  of  California,  the  defend- 
ant Lawrence  [38]  Warehouse  Company,  a  corporation, 
through  its  Counsel  whose  names  are  signed  hereto,  will 
move  the  above  entitled  Court  for  a  summary  judgment 
against  the  plaintiff  and  in  favor  of  the  defendant  Law- 
rence Warehouse  Comi)any  in  the  above  entitled  pro- 
ceeding. 

Said  motion  will  be  based  upon  this  notice,  upon  the 
affidavit  of  E.  C.  Yuille  and  upon  the  Points  and  Authori- 
ties .filed  concurrently  with  this  notice  and  will  be  made 
upon  the  following  grounds : 

That  said  affidavit  shows  that  on  or  about  November 
14,  1945  the  C.  A.  Reed  Furniture  Company  and  defend- 
ant Lawrence  Warehouse  Company  entered  into  a  con- 
tract whereby  Lawrence  Warehouse  Company  undertook 
to  store  and  warehouse  certain  goods  and  commodities  for 
the  C.  A.  Reed  Furniture  Company:  that  said  contract 
provided  that  the  storage  rate  to  be  charged  C.  A.  Reed 
Furniture  Company  was  as  follows :  a  location  charge  of 
Two  Hundred  and  Fifty  Dollars  ($250.00)  per  annum 
and  a  monthly  charge  of  one-tenth  of  one  per  cent  of 
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the  value  of  the  goods  stored  in  the  warehouse;  that  the 
warehouse  receipts  referred  to  in  the  complaint  on  file 
herein  were  issued  pursuant  to  said  contract  and  that  said 
receipts  refer  to  and  incorporate  the  terms  of  said  con- 
tract; that  C.  A.  Reed  Furniture  Company  at  all  times 
knew  the  storage  rate  charged  it  by  Lawrence  Warehouse 
Company. 

That  said  Points  and  Authorities  show  that  even  if 
the  requirement  of  section  1858(b)  of  the  Civil  Code  of 
the  State  of  California  are  not  met  as  regards  the  in- 
clusion of  the  storage  rate  upon  warehouse  receipts,  said 
receipts  are  not  void  and  invalid. 

That   by   reason   of   the   foregoing  matters,   this   is   a 
proper   case    for   rendering   a   summary   judgment   under 
Rule  56   [39]   of  the  Rules  of  Civil  Procedure  for  the 
District  Courts  of  the  United  States. 
Dated:    December   1,   1947. 

W.  R.  WALLACE,  JR. 
WILLIAM  R.  RAY 
JOSEPH  MARTIN,  JR. 
WILLIAMSON  &  WALLACE 
Attorneys  for  Defendant  Lawrence  Warehouse  Company, 
a   Corporation 

MUSICK,    BURRELL  &   INGEBRETSEN 
By  Clayton  Straub 

James  C.  Ingebretsen 
Attorneys  for  Defendant  Lawrence  Warehouse  Company, 
a  Corporation  [40] 
Received  copy  of  the  within  Notice  this  1st  day  of  Dec, 
1947.    McLaughlin,  McGinley  &  Hanson,  by  Y.  Findling, 
Attorneys  for  Plaintiff. 

[Endorsed]  :    Filed  Dec.   1,  1947.     Edmund  L.  Smith, 
Clerk.  [41] 
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[Title  of  District  Court  and  CauseJ 

AFFIDAVIT  OF  E.  C.  YUILLE 

State  of  California 

County  of  Los  Angeles — ss. 

E.  C.  Yuille,  being  first  duly  sworn,  deposes  and  says: 

That  he  is  now,  and  at  all  times  mentioned  in  plaintiff's 
complaint  was  an  officer,  to-wit,  a  Vice  President  of  Law- 
rence Warehouse  Company,  one  of  the  defendants  herein, 
and  is  duly  authorized  to  make  this  affidavit  on  its  be- 
half; 

That  on  or  about  November  14.  1945,  the  C  A.  Reed 
Furniture  Company  and  defendant  Lawrence  Warehouse 
Company  entered  into  a  contract  whereby  Lawrence  Ware- 
house Company  undertook  to  store  and  warehouse  certain 
goods  and  commodities  for  the  C.  A.  Reed  Furniture  Com- 
pany, a  copy  of  which  said  contract  is  annexed  hereto, 
marked  "Exhibit  A"  and  made  a  part  hereof;  that  said 
contract  pro-  [42]  vided  that  the  storage  rate  to  be 
charged  C.  A.  Reed  Furniture  Company  was  as  follows: 
a  location  charge  of  Two  Hundred  and  Fifty  Dollars 
($250.00)  per  annum  and  a  monthly  charge  of  one-tenth 
of  one  per  cent  of  the  value  of  the  goods  stored  in  the 
warehouse;  that  the  warehouse  receipts  referred  to  in  the 
complaint  on  file  herein  were  issued  pursuant  to  said  con- 
tract and  that  said  receipts  refer  to  and  incorporate  the 
terms  of  said  contract:  that  C.  A.  Reed  Furniture  Com- 
pany at  all  times  knew  the  storage  rate  charged  it  by 
Lawrence  Warehouse  Company. 

E.  C.  YUILLE 
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Subscribed  and  sworn  to  before  me  this  29  day  of  No- 
vember,:   1947. 

(Seal)  LUCY  E.  ENOS 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California  [43] 

["EXHIBIT  A"] 

[Crest]  [Crest] 

LAWRENCE  WAREHOUSE  COMPANY 

FIELD  WAREHOUSE  STORAGE  AGREEMENT 

This  Agreement,  made  and  entered  into  at  Los  Angeles, 
California,  this  14th  day  of  November,  1945,  by  and  be- 
tween Lawrence  Warehouse  Company,  a  California  cor- 
poration, party  of  the  first  part,  hereinafter  called  "Law- 
rence" and  C.  A.  Reed  Furniture  Company,  Inc.,  a  Cor- 
poration, party  of  the  second  part,  hereinafter  called  "The 
Depositor",  in  consideration  of  the  mutual  covenants  and 
agreements  hereinafter  contained, 

Witnesseth : 

1.  The  depositor  hereby  employs  Lawrence  to  estab- 
lish and  operate  all  field  warehouses  required  in  the  de- 
positor's business  upon  the  following  terms  and  conditions : 

2.  The  depositor  agrees  to  lease,  or  cause  to  be  leased, 
to  Lawrence,  upon  its  form  of  Field  Warehouse  Lease, 
adequate  warehouse  storage  space  for  all  commodities  to 
be  warehoused  so  located  and  constructed  as  to  secure  the 
proper  storing  and  safety  of  commodities  to  be  ware- 
housed. 
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3.  The  depositor  agrees  to  pay  to  Lawrence  for  con- 
ducting such  field  warehouse  or  warehouses,  and  for 
storing  commodities  therein,  the  following: 

Storage  Charges: 

Furniture  Manufacturing  Materials: 

One  tenth  of  one  percent  (1/10  of  1%)  of  value  of 
commodities  stored  per  calendar  month  or  fraction  there- 
of. The  second  party  agrees  to  report  to  the  first  party 
the  values  of  commodities  for  which  warehouse  receipts 
are  issued. 

Location  Charge: 

$250.00  per  year  to  cover  the  cost  of  Fidelity  bonds  on 
warehoUvSe  employees,  regular  examinations,  supplies,  etc., 
payable  upon  the  issuance  of  the  first  warehouse  receipt 
or  other  evidence  of  deposit  and  annually  thereafter. 

Premiums  for  insurance  on  commodities  represented  by 
outstanding  insured  warehouse  receipts  as  provided  in  the 
"Insurance  Agreement"  signed  by  the  depositor  and  Law- 
rence. 

The  storage  charges  above  set  forth  are  subject  to  an 

Two  Hundred  Fifty 
annual    minimum    payment    of    Five    Hundred    Dollars 
($250.00) 

($500.00)  payable  on  the  date  of  this  agreement  and  an- 
nually thereafter  on  the  same  day  of  each  succeeding  year 
during  the  term  of  this  agreement.  Storage  charges  ac- 
cruing in  excess  of  minimum  payable  on  or  before  ten 
(10)  days  after  date  of  invoice. 

The  actual  cost  incurred  by  Lawrence  for  all  employees 
required  by  Lawrence  in  the  conduct  of  said  warehouse 
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or  warehouses,  and  in  the  storing  and  handling  of  com- 
modities therein,  plus  ten  percent  (10%),  payable  on  or 
before  ten  (10)  days  after  date  of  invoice,  such  ten  per- 
cent (10%)  to  be  deducted  if  all  invoices  are  paid  when 
due. 

All  license  fees,  taxes  or  charges  levied  or  imposed  by 
Federal,  State,  County  or  Municipal  Governments  or  gov- 
ernmental agencies  upon  the  operation  of  said  warehouses, 
payable  upon  presentation  of  invoice. 

$  At  Cost  for  installation,  preparation  of  documents, 
etc.,  non-recurring,  payable  in  advance. 

Bonds  covering  employees :  Warchouoc  Manager, 
$25.00  pep  quarter ;  Aosistant  Warehouse  Manager  aft4 
Watchman,  $6.25  peF  quarter  each,  payable  annually  m 
advance. 

Regular  warehouse  examinations,  $ annually, 

payable  in  advance. 

Special  examinations  at  cost,  payable  upon  presentation 
of  invoice. 

All  expenses  including  attorneys'  fees  incurred  by  Law- 
rence incident  to  conducting  any  warehouse  under  this 
agreement,  maintaining  possession  of  the  warehoused  com- 
modities for  the  benefit  of  warehouse  receipt  holders  and 
the  depositor,  and  in  connection  with  any  litigation  in 
which  Lawrence  or  the  depositor  is  a  party,  payable  upon 
presentation  of  invoice.   [44] 

4.  Lawrence  hereby  accepts  the  employment  on  the 
terms  hereinbefore  set  forth,  and  agrees  to  extend  to  the 
depositor  the  full  benefit  of  its  facilities  and  experience  as 
a  field  warehouseman. 
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5.  It  is  mutually  agreed  that  in  the  event  no  ware- 
house receipts  are  outstanding  at  the  beginning  of  or 
issued  during  any  contract  year,  and  field  warehouse  stor- 
age is  not  required  during  such  contract  year,  the  obliga- 
tion of  the  depositor  to  pay  the  minimum  storage  charges 
hereinbefore  provided  for,  shall  be  suspended,  and  there- 
after the  term  of  this  agreement  shall  be  extended  one 
year  for  each  year  of  such  suspension.  Contract  year  as 
used  herein  shall  mean  the  twelve  (12)  successive  months 
immediately  following  the  date  of  this  agreement,  and 
each  successive  twelve  (12)  month  period. 

6.  It  is  mutually  agreed  that  all  commodities  of  like 
description  stored  pursuant  to  this  agreement  may  each 
be  warehoused  as  one  general  lot  of  fungible  goods,  and 
that  the  holder  of  a  warehouse  receipt  shall  be  entitled  to 
such  portion  of  each  such  general  lot  as  the  amount  of 
each  commodity  represented  by  such  receipt  bears  to  the 
whole  of  such  general  lot  of  such  commodity. 

7.  This  agreement  shall  continue  in  full  force  and 
effect  for  three  (3)  years  from  the  date  hereof,  and  there- 
after for  successive  three  (3)  year  terms  unless  either 
party  gives  to  the  other  written  notice  of  intention  to 
terminate  at  least  ninety  (90)  days  prior  to  the  expira- 
tion of  the  then  current  three  (3)  year  term,  provided, 
that  no  such  notice  of  intention  to  terminate  given  by  the 
depositor  shall  become  effective  unless  all  warehouse  re- 
ceipts, or  other  evidence  of  the  storage  of  commodities, 
issued  by  Lawrence  shall  have  been  surrendered  to  Law- 
rence and  cancelled  and  all  charges  of  Lawrence  shall 
have  been  paid  prior  to  the  expiration  of  said  term,  and 
provided  further,  that  Lawrence  shall  have  the  right  to 
cancel  this  agreement  at  any  time  upon  giving  thirty  (30) 
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days  written  notice  to  the  depositor  if  the  depositor  is  in 
arrears  in  payment  of  charges  or  is  interfering  with  the 
operation  of  any  warehouse  estabhshed  pursuant  to  this 
agreement. 

In  Witness  Whereof,  Lawrence  has  caused  this  agree- 
ment to  be  executed  by  its  proper  corporate  officers  and 
its  corporate  seal  to  be  hereunto  affixed,  and  the  depositor 
has  caused  this  agreement  to  be  executed  by  its  proper 
corporate  officers  and  its  corporate  seal  to  be  hereunto 
affixed,  the  day  and  year  first  above  written. 

LAWRENCE  WAREHOUSE  COMPANY 
By  A.  N.  Nickling 

Vice-President 

Attest : 

M.  C.  Dedgen 

Assistant  Secretary 

C.  A.  REED  FURNITURE  COMPANY,  INC 
By  M.  N.  Stewart 

Attest : 

R.  W.  Foster 

Received  copy  of  the  within  affidavit  this  1st  day  of 
Dec,  1947.  McLaughlin,  McGinley  &  Hanson,  by  Y. 
Findling,  Attorneys  for  Plaintiff. 

[Endorsed]  :    Filed  Dec.   1,  1947.     Edmund  L.  Smith, 
Clerk.  [45] 
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[Minutes:    Monday,  December  15,  1947] 

Present:  The  Honorable  Leon  R.  Yankwich,  District 
Judge. 

For  hearing  motion  of  defendant  Lawrence  Warehouse 
Co.,  filed  Dec.  1,  1947,  for  summary  judgment;  James  A. 
McLaughlin,  Esq.,  present  for  plaintiff;  Wm.  R.  Ray, 
Clayton  Straub,  and  James  C.  Ingebretsen,  Esqs.,  present 
for  defendants; 

Attorney  Ray  argues  in  support  of  motion,  and  At- 
torney McLaughlin  argues  in  opposition.  Court  orders 
that  plaintiff  have  five  days  to  submit  additional  authori- 
ties, and  defendants  have  five  days  thereafter  to  reply, 
and  that  the  cause  then  stand  submitted.    [46] 


[Title  of  District  Court  and  Cause] 

ORDER  ON  MOTION   FOR  SUMMARY 
JUDGMENT 

The  Motion  of  the  Defendant  Lawrence  Warehouse 
Company  for  a  summary  judgment  against  the  plaintiff 
and  in  favor  of  the  defendant,  heretofore  argued  and 
submitted,  is  now  decided  as  follows: 

While  the  Prayer  of  the  Complaint  is  directed  against 
both  defendants,  the  only  cause  of  action  against  the 
defendant  Lawrence  Warehouse  Company  is  the  first  one. 
This  is  bottomed  upon  the  proposition  that  the  ware- 
house receipts  are  invalid. 
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I  am  of  the  view  that  the  point  is  not  well  taken. 

The  statutes  under  consideration  (Sections  1858(b) (f) 
California  Civil  Code  and  Act  9059,  California  General 
Laws)  have  provided  both  civil  and  criminal  [47]  remedies 
for  failure  to  comply  with  the  statute.  When  this  is  the 
case,  the  general  rule  to  the  effect  that  when  an  instru- 
ment is  issued  in  violation  of  a  penal  statute,  it  is  invalid, 
does  not  apply.  The  object  of  the  requirement  that  a  ware* 
house  receipt  set  forth  the  rate  charged  is  to 'protect  the 
warehouseman  in  his  lien  against  the  goods.  Many  similar 
statutes,  including  the  Idaho  statute,  have  been  inter- 
preted by  judges  in  this  Circuit  and  the  ruling  has  been 
that  the  failure  to  do  so  does  not  render  the  warehouse 
receipt  invalid.  (See  opinion  of  Judge  Cavanah  in  Equi- 
table Trust  Company  vs.  A.  C.  White  Lumber  Company, 
D.  C.  Idaho,  1930,  41  F.  (2)  60  at  65.) 

The  Motion  of  the  defendant  Lawrence  Warehouse 
Company  is,  therefore,  granted. 

Dated  this  29th  day  of  December,  1947. 

LEON  R.  YANKWICH 

Judge 

[Endorsed]  :  Filed  Dec.  29,  1947.  Edmund  L.  Smith, 
Clerk.   [48] 
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In  the  District  Court  of  the  United  States 

Southern  District  of  California 

Central  Division 

No.  7747-Y 

PAUL  W.  SAMPSELL,  as  Trustee  in  Bankruptcy  for 
the  Estate  of  C.  A.  REED  FURNITURE  COM- 
PANY, a  corporation,  Bankrupt, 

Plaintiff, 
vs. 

CALIFORNIA  BANK,  a  corporation,  and  LAW- 
RENCE WAREHOUSE  COMPANY,  a  corpo- 
ration, 

Defendants. 

SUMMARY  JUDGMENT 

Defendant,  Lawrence  Warehouse  Company,  having  duly 
served  and  filed  Notice  of  Motion  for  Summary  Judg- 
ment, and  the  same  having  come  on  regularly  for  hearing 
before  this  Court  on  the  15th  day  of  December,  1947, 
and  it  appearing  to  the  Court,  and  the  Court  finding  that 
plaintiff's  Complaint  against  said  defendant,  Lawrence 
Warehouse  Company,  on  file  herein  does  not  state  a  cause 
of  action  against  said  defendant,  Lawrence  Warehouse 
[49]  Company  upon  the  basis  of  which  this  Court  could 
grant  relief,  and  it  appearing  and  the  Court  finding  that 
the  warehouse  receipts  referred  to  in  said  Complaint  were 
on  their  face  in  all  respects  valid  and  according  to  law; 
and   it   appearing   and   the   Court    finding   that   this   is   a 
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proper  case  for  the  rendering  of  a  Summary  Judgment  in 
accordance  with  Rule  56  of  the  Rules  of  Civil  Procedure 
for  the  Districts  Courts  of  the  United  States. 

Now,  Therefore,  It  Is  Hereby  Ordered,  Adjudged  and 
Agreed  that  plaintiff  take  nothing  from  defendant,  Law- 
rence Warehouse  Company,  by  reason  of  his  Complaint 
herein  and  that  defendant,  Lawrence  Warehouse  Com- 
pany, have  and  is  hereby  granted  judgment  and  its  costs 
of  suit  incurred  herein. 

Done  in  Open  Court  this  5th  day  of  January,  1948. 

LEON  R.  YANKWICH 

District  Judge 

Approved  as  to  Form  as  provided  in  Rule  44. 

McLaughlin,  mcGinley  &  hanson 

By  James  A.  McLaughlin 
Attorneys  for  Plaintiff 

Judgment  entered  Jan.  5,  1948.  Docketed  Jan.  5,  1948. 
C.  O.  Book  47,  page  658.  Edmund  L.  Smith,  Clerk; 
by  John  A.  Childress,  Deputy. 

[Endorsed] :    Filed  Jan.  5,   1948.     Edmund  L.  Smith, 
Clerk.  [50] 
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[Title  of  District  Court  and  Cause] 

NOTICE  OF  APPEAL  ON  MOTION  FOR 
SUMMARY  JUDGMENT 

Notice  is  hereby  given  that  Paul  W.  Sampsell,  as  Trus- 
tee in  Bankruptcy  for  the  Estate  of  C.  A.  Reed  Furniture 
Company,  a  corporation,  Bankrupt,  plaintiff  in  the  above- 
entitled  action,  does  hereby  appeal  to  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  from  the  final  judgment 
entered  in  this  action  on  the  5th  day  of  January,  1948 
in  favor  of  defendant  Lawrence  Warehouse  Company 
and  against  plaintiff  above-named  and  from  the  whole  of 
such  judgment. 

Dated:    8th  day  of  January,  1948. 

JAMES  A.   McLaughlin  and 
FRANK  C.  WELLER 

By  James  A.  McLaughlin 

Attorneys  for  Appellant 

[Endorsed]  :  Filed  &  nild.  Copies  Musick.  Burrell  & 
Ingebretsen,  Jan.  9,  1948.    Edmund  L.  Smith,  Clerk.  [51] 
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[Title  of  District  Court  and  Cause] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  California,  do 
hereby  certify  that  the  foregoing  pages  numbered  from 
1  to  54  inclusive  contain  full,  true  and  correct  copies  of 
Amended  Complaint  to  Recover  Preferences  and  Damages 
for  Conversion  of  Personal  Property  of  the  Bankrupt  and 
for  an  Accounting;  Notice  of  Motion  for  Summary  Judg- 
ment; Affidavit  of  E.  C.  Yuille;  Minute  Order  Entered 
December  15,  1947;  Order  on  Motion  for  Summary  Judg- 
ment; Summary  Judgment;  Notice  of  Appeal  on  Motion 
for  Summary  Judgment;  and  Appellant's  Designation  of 
Contents  of  Record  on  Appeal  which  constitute  the  record 
on  appeal  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing,  compar- 
ing, correcting  and  certifying  the  foregoing  record  amount 
to  $14.00  which  sum  has  been  paid  to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District  Court 
this  27  day  of  January,  A.  D.  1948. 

(Seal)  EDMUND  L.  SMITH 

Clerk 

By  Theodore  Hocke 
Chief  Deputy  Clerk 
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[Endorsed]:  No.  11844.  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  Paul  W.  Sampsell,  as 
Trustee  in  Bankruptcy  for  the  Estate  of  C.  A.  Reed  Fur- 
niture Company,  a  corporation,  Bankrupt,  Appellant,  vs. 
Lawrence  Warehouse  Company,  a  corporation,  Appellee. 
Transcript  of  Record.  Upon  Appeal  From  the  District 
Court  of  the  United  States  for  the  Southern  District  of 
California,  Central  Division. 

Filed  January  28,  1948. 

PAUL  P.  O'BRIEN 

Clerk  of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11844 

PAUL  W.  SAMPSELL,  as  Trustee  in  Bankruptcy  for 
the  Estate  of  C.  A.  REED  FURNITURE  COM- 
PANY,  a  corporation,   Bankrupt, 

Plaintiff  and  Appellant, 

vs. 

CALIFORNIA  BANK,  a  corporation,  and  LAW- 
RENCE WAREHOUSE  C0:\1PANY,  a  corpo- 
ration, 

Defendants, 

LAWRENCE  WAREHOUSE  COMPANY,  a  corpo- 
ration. 

Appellee. 

APPELLANT'S  STATEMENT  OF  POINTS  UPON 
WHICH  HE  INTENDS  TO  RELY  ON  APPEAL 

To  Paul  P.  O'Brien,  Clerk  of  the  Above  Entitled  Court: 

Comes  now  the  above  named  Appellant,  and  in  connec- 
tion with  the  above  entitled  appeal,  hereby  sets  forth  the 
points  upon  which  he  intends  to  rely  on  appeal: 

1.  Defendant  Lawrence  Warehouse  Company  is  liable 
for  conversion  of  mechandise  covered  by  invalid  ware- 
house receipts  where  it  delivers  such  mechandise  to  the 
holder  of  the  invalid  warehouse  receipt. 

2.  The  warehouse  receipts  were  invalid  because  they 
did  not  contain  a  statement  of  the  rate  of  storage  charges 
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per  month  ur  ])cr  season  U>r  tlic  merchandise  covered 
thereby,  as  required  by  Sections  1858(bj  and  1858(f j  of 
the  Civil  Code  of  the  State  of  CaHfornia. 

The  entire  record  as  certified  to  you  must  be  printed 
in  its  entirety  as  the  above  issues  of  law  are  framed  by 
the  pleadings  and  judgment  in  that  record. 

Dated:    February  2,   1948. 

JAMES  A.  McLaughlin  and 

FRANK  C.  WELLER 
By  James  A.  McLaughlin 
Attorneys  for  Plaintiff  and  Appellant 

[Affidavit  of  Service  by  Mail.] 


(Endorsed]:    Filed   Feb.   5,    1948.      Paul   P.   O'Brien 
Clerk. 
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No.  11844 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Paul  W.  Sampsell,  as  Trustee  in  Bankruptcy  for  the 
Estate  of  C.  A.  Reed  Furniture  Company,  a  corpora- 
tion, Bankrupt, 

Appellant. 
vs. 
Lawrence  Warehouse,  a  corporation, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


Statement  of  Pleadings  and  Facts. 

This  is  an  appeal  by  plaintiff,  trustee  in  bankruptcy, 
from  a  summary  judgment  granted  on  motion  of  the 
defendant  and  appellee,  Lawrence  Warehouse  Company. 

The  facts  from  which  the  issues  are  drawn  appear  in 
the  first  cause  of  action  in  the  amended  complaint  [R.  2-40] 
which  was  filed  pursuant  to  Rule  15,  Federal  Rules  of 
Civil  Procedure,  before  any  responsive  pleading  had  been 
filed  to  the  original  complaint. 

The  second  and  third  causes  of  action  relate  to  other 
preferential  transactions  as  to  which  the  defendant.  Cali- 
fornia Bank,  is  solely  involved,  and  we  are  not  concerned 
with  those  causes  of  action,  because  that  defendant  did  not 
move  for  a  summary  judgment. 

The  appellee's  motion  for  a  summary  judgment  was 
supported  by  a  single  affidavit  of  one  of  its  officers,  but 
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the  basis  of  the  trial  court's  ruling  was  such  that  this 
affidavit  has  little  importance  in  the  determination  of 
this  appeal.  For  brevity,  we  will  hereinafter  refer  to  the 
amended  complaint  as  "the  complaint." 

By  his  complaint,  the  plaintiff  sought  recovery  from  the 
appellee  and  the  defendant,  California  Bank,  for  the 
value  of  merchandise  belonging  to,  and  warehoused  by 
the  bankrupt,  C.  A.  Reed  Furniture  Company,  with  ap- 
pellee, which  in  turn  issued  its  warehouse  receipts  for 
such  merchandise  to  California  Bank,  the  pledgee.  Except 
for  the  difference  in  dates,  serial  numbers  and  the  mer- 
chandise covered  thereby,  these  warehouse  receipts  were 
all  in  identical  form  to  the  one  attached  to  the  complaint 
as  "Exhibit  A."     [R.  19-20.] 

Each  such  receipt  acknowledged  the  receipt  by  appellee 
of  the  merchandise,  described  on  the  face  thereof,  from 
the  bankrupt,  "for  the  account  of  and  to  be  delivered 
without  surrender  of  this  warehouse  receipt  upon  the 
written  order  of  California  Bank." 

All  of  the  merchandise  involved  in  these  various  ware- 
house receipts  is  listed  on  "Exhibit  B"  to  the  complaint 
[R.  21-36]  and  is  alleged  to  have  had  a  value  of  $83,808.00 
at  the  time  it  was  wrongfully  delivered  by  appellee  to 
California  Bank  [R.  6],  the  pledgee  of  these  warehouse 
receipts  on  account  of  loans  made,  prior  thereto,  to  the 
bankrupt.  [R.  4-6.]  The  unpaid  balance  of  such  loans 
aggregated  $89,963.37  at  the  time  the  California  Bank 
took  possession  of  such  merchandise  on  June  26,  1948. 
[R.  4.] 

C.  A.  Reed  Furniture  Company  was  adjudicated  a 
bankrupt  on  July  11,  1947  and  plaintiff  was  thereupon 
appointed  its  trustee.  [R.  2-3.]  Prior  to  the  filing  of 
this  action,   California  Bank  had  disposed  of  this  mer- 
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chandise,  so  appellant  sought  a  money  judgment   for  its 
value  in  this  action. 

The  basis  on  which  this  recovery  was  sought,  was  that 
the  warehouse  receipts  were  wholly  void,  and  therefore 
conferred  no  right  upon  California  Bank  to  the  mer- 
chandise covered  therein.  Such  defendant  was  therefore 
liable  to  the  trustee  for  the  value  of  the  merchandise,  and 
appellee  was  also  liable  in  damages  for  such  value  for  hav- 
ing delivered  the  merchandise  to  one  having  no  rights 
therein  or  thereto. 

The  invalidity  of  these  warehouse  receipts  arose  from 
the  fact  that  appellee  had  failed  to  have  the  warehouse 
receipts  show  on  their  faces  the  rate  of  storage  charges 
per  month  or  per  season  as  required  by  section  1858b 
of  the  Civil  Code  of  California. 

Section  1858f  of  such  Civil  Code  makes  it  a  felony  to 
violate  any  of  the  provisions  of  that  section  1858b  and 
provides  heavy  penalties  by  fine  or  imprisonment  or  both. 

Under  paragraphs  XII  and  XIII  of  the  complaint  the 
necessary  facts  are  alleged  to  show  that  the  bankrupt  was 
insolvent  in  the  bankruptcy  sense  at  the  time  that  pos- 
session of  this  merchandise  was  delivered  by  appellee  to 
the  California  Bank,  and  at  the  time  that  this  bank  dis- 
posed of  the  same.  [R.  9-12.]  Knowledge  on  the  part  of 
both  appellee  and  California  Bank  of  such  insolvency  is 
also  alleged.  |  R.  10.]  The  extent  of  such  continuing 
insolvency  is  further  demonstrated  by  allegations  showing 
debts  of  the  bankrupt  of  approximately  $173,717.96  as 
against  assets  of  not  to  exceed  $25,000.00.  These  com- 
putations do  not  include  debts  to  secured  creditors  who 
have  availed  themselves  of  such  security,  nor  do  they  in- 
clude actions  of  this  character  to  recover  asserted  pre- 
ferential transfers  as  assets. 


Jurisdiction. 

Jurisdiction  of  this  appeal  is  conferred  by  section  225(c) 
of  Title  28,  U.  S.  C.  A.,  which  includes  "controversies, 
and  cases  had  or  brought  in  the  district  courts  under  Title 
11,  relating-  to  bankruptcy,  .  .  ."  This  jurisdiction 
is  also  conferred  by  section  47a  of  the  Title  11,  U.  S.  C.  A. 

See  also  Childs  v.  Ultramar es  Corp.  (Second  Circuit), 
40  F.  (2d)  474,  at  477,  where  it  is  said: 

"  'Controversies'  are  ordinary  suits  in  equity  or 
actions  at  law  between  the  trustee  as  such  and  adverse 
claimants  of  property;     .     .     ." 

A  summary  judgment  is  a  final  and  appealable  judg- 
ment.    {Bee  Mach.  Co.  v.  Freeman,,  131  F.  (2d)  190.) 

The  entire  first  cause  of  action  is  necessary  to  show 
jurisdiction  in  the  sense  of  pleading  a  cause  for  relief  in 
the  District  Court,  but  paragraph  IV  is  the  one  that 
specifies  the  particular  statutes  conferring  that  court's 
jurisdiction.     [R.  3-4.] 

As  therein  alleged,  the  jurisdiction  of  the  District 
Court  over  this  action  is  conferred  by  sections  96(a), 
96(b),  107(a)  and  107(e)  and  110(e)  of  Title  11, 
U.  S.  C.  A.  relating  to  recoveries  for  preferential  and 
void  transfers  of  property  of  the  bankrupt. 

Rule  20(a)  of  the  Federal  Rules  of  Civil  Procedure 
authorizes  the  joinder  of  the  two  defendants  in  this 
action. 

Appellant's  Specification  of  Error. 

The  District  Court  erred  in  granting  appellee's  motion 
for  a  summary  judgment  and  in  causing  such  summary 
judgment  to  be  entered.  Stated  in  another  way,  that 
court  erred  in  holding  that  the  first  cause  of  action  did 
not  state  a  cause  of  action. 
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Statement  of  Questions  Involved. 

The  three  legal  contentions  urged  by  appellee  in  sup- 
port of  its  motion  were : 

(1)  That  the  general  rule,  that  a  contract  or  other 
instrument  (such  as  these  warehouse  receipts)  issued  or 
executed  in  violation  of  a  criminal  statute  was  ipso  facto 
void,  did  not  apply,  because  section  1858f  of  the  Civil  Code 
provided  a  civil  remedy  by  suit  for  damages  to  anyone 
injured  by  such  violation; 

(2)  That  section  1858b  and  1858f  of  the  Civil  Code 
had  been  repealed  by  implication  when  the  Uniform  Ware- 
house Receipts  Act  (Act  9059,  Gen.  Laws)  was  enacted 
in  1909;  and 

(3)  That  there  was  substantial  compliance  with  the 
provisions  of  section  1858b  because  the  warehouse  receipt 
contained  the  following  clause: 

''Subject  to  lien  for  storage,  handling,  insurance 
and  other  charges  as  per  contract  and  lease  with  the 
industry  served." 

The  decision  of  the  District  Court  was  predicated  upon 
the  first  of  the  above  contentions.  If  any  of  them  were 
tenable,  the  judgment  must  stand,  so  we  shall  demonstrate 
that  none  of  these  three  contentions  are  legally  correct. 
There  is  not  only  no  decision  to  sustain  any  of  them, 
but  they  are  each  contrary  to  the  established  law. 

The  District  Court  in  its  decision  has  attempted  to  carve 
out  an  exception  to  the  long  standing  and  well  established 
doctrine  that  an  instrument  issued  in  violation  of  a 
criminal  statute  is  wholly  void.  There  is  no  precedent 
for  the  rule  announced  by  the  District  Court,  and  it  is  con- 
trary to  the  reasoning  behind  all  the  decisions  holding  such 
instruments  void. 

We  will  deal  with  these  three  legal  questions  in  the 
order  in  which  we  have  previously  stated  them. 


ARGUMENT. 
POINT  I. 

Where  an  Instrument  Is  Executed  Contrary  to  the 
Provisions  of  a  Criminal  Statute  It  Is  Void  for 
All  Purposes.  This  Rule  Is  Not  Affected  by  the 
Fact  That  the  Statute  May  Also  Confer  Some 
Civil  Remedy  to  a  Party  Injured. 

The  doctrine  rendering  such  instruments  void  does  not 
even  depend  upon  whether  a  party  has  been  injured.  The 
document  is  void  regardless  of  injury,  and  whether  or  not 
greater  injury  rcsuUs  from  such  invalidity  than  would 
flow  from  validity. 

At  the  outset,  it  should  be  observed  that  the  applicable 
law  in  testing  the  validity  of  these  warehouse  receipts  is 
the  law  of  the  State  of  California.  (8  Corpus  Juris. 
Secundum,  Bankruptcy,  pp.  807  to  810.)  The  law  of  this 
state  is  so  well  settled  on  this  subject  of  illegal  contracts 
that  it  would  only  add  confusion  to  enter  into  a  prolonged 
consideration  of  the  rules  in  all  other  states.  It  should 
be  noted,  however,  that  the  rule  in  this  state  accords 
with  that  in  the  vast  majority  of  the  other  states.  (17 
Corpus  Juris.   Secundum,  Contracts,  p.  557.) 

Section  1858b  of  the  Civil  Code  provides: 

''Warehouse  receipts  for  property  stored  are  of 
two  classes:  first,  transferable  or  negotiable;  and 
second,  non-transferable  or  non-negotiable.  Under 
the  first  of  these  classes  the  property  is  transferable 
by  indorsement  of  the  party  to  whose  order  such  re- 
ceipt was  issued,  and  such  indorsement  is  a  valid 
transfer  of  the  property  represented  by  the  receipt, 
and  may  be  in  blank  or  to  the  order  of  another.  All 
warehouse  receipts  must  distinctly  state  on  their  face 
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for  ivhat  they  arc  issued  and  its  brands  and  dis- 
tinguishing marks  and  the  rate  of  storage  per  month 
or  season,  and,  in  the  case  of  grain,  the  kind,  the 
number  of  sacks,  and  pounds.  If  a  receii)t  is  not 
negotiable,  it  must  have  printed  across  its  face  in  red 
ink,  in  bold,  distinct  letters,  the  word  'non-negoti- 
able.' "    (Italics  ours.) 

Section  1858f  of  that  Code  provides: 

"Every  warehouseman,  wharfinger,  or  other  ix^r- 
son  who  violates  any  of  the  provisions  of  sections 
eighteen  hundred  and  fifty-eight  to  eighteen  hundred 
and  fifty-eight  e,  inclusive,  is  guilty  of  a  felony,  and. 
upon  conviction  thereof,  may  be  fined  in  a  sum  not 
exceeding  five  thousand  dollars  or  imprisonment  in 
the  state  prison  not  exceeding  five  years,  or  both.  He 
is  also  liable  to  any  person  aggrieved  by  such  viola- 
tion for  ail  damages,  immediate  or  consequent,  which 
he  may  have  sustained  therefrom,  which  damages 
may  be  recovered  by  a  civil  action  in  any  court  of 
competent  jurisdiction,  whether  the  ofifender  has  been 
convicted  or  not." 

It  is  the  last  sentence  of  the  above  section  which  in- 
fluenced the  District  Court  in  its  decision.  That  court 
lost  sight  of  the  reason  for  the  rule  which  makes  all  such 
instruments  void.  We  are  not  here  concerned  with  the 
question  whether  the  legislature  has  the  power  to  limit 
or  destroy  a  remedy  which  would  otherwise  exist  from 
an  instrument  being  void,  because  the  above  statute  does 
not  attempt  this. 


The  Issuance  of  an  Instrument  Contrary  to  the 
Provisions  of  a  Criminal  Statute  Renders  It 
Void. 

The  rule  is  well  established  in  this  state,  that  the  legis- 
lature cannot  even  expressly  confer  validity  upon  an  in- 
strument that  is  void  because  it  violates  the  provisions  of 
a  criminal  statute. 

The  case  of  Berka  v.  Woodward,  125  Cal.  119,  involved 
a  statute  which  made  it  a  criminal  offense  for  a  city  coun- 
cilman to  contract  with  the  city.  The  plaintiff,  a  member 
of  the  city  council,  sought  recovery  for  the  value  of  lum- 
ber furnished  the  city,  contending  that  Section  922  of  the 
Political  Code  permitted  such  a  recovery  because  the  city 
council  had  approved  the  transaction,  instead  of  repudiat- 
ing it. 

That  section  provided: 

"Every  contract  made  in  violation  of  any  of  the 
provisions  of  the  two  preceding  sections  may  be 
avoided  at  the  instance  of  any  party  except  the  of- 
ficer interested  therein." 

In  denying  recovery  the  court  said,  at  page  127: 

"The  rule,  further,  is  that  where  a  statute  pro- 
nounces a  penalty  for  an  act,  a  contract  founded  on 
such  act  is  void,  although  the  statute  does  not  pro- 
nounce it  void,  nor  expressly  prohibit  it.  {Swanger 
V.  Mayherry,  supra;  Santa  Clara  Mill  etc.  Co.  v. 
Hayes,  76  Cal.  390;  9  Am.  St.  Rep.  211;  Gardner 
V.  Tatum,  81  Cal.  370;  Morrill  v.  Nightingale,  93 
Cal.  458;  Wyman  v.  Moore,  103  Cal.  214;  Visalia 
etc.  Co.  V.  Sims,  104  Cal.  332;  43  Am.  St.  Rep.  105; 
Woods  V.  Armstrong,  54  Ala.  150;  25  Am.  Rep.  671; 
Fowler  v.  Scully,  supra;  Seidenbender  v.  Charles,  4 


Serg.  &  R.  151;  8  Am.  Dec.  682;  Brooks  v.  Cooper, 
50  N.  J.  K(i.  761;  35  Am.  St.  Rep.  793.) 

"Applying  these  principles  to  the  contract  before 
us,  it  is  most  manifest  that  it  is  not  only  against  the 
express  prohibition  of  the  law,  but  that  the  law 
makes  penal  upon  the  part  of  a  public  officer  the 
entering  into  it.  We  can  yield  no  assent  to  the  con- 
tention that  our  laws  apply  only  to  express  contracts. 
The  statute  itself  is  general  in  its  terms." 

In  holding  that  it  was  immaterial  that  the  legislature 
had  attempted  to  confer  conditional  validity  on  such  a 
contract  by  making  the  contract  merely  voidable,  at  the 
instance  of  the  city,  the  court  said,  at  page  129: 

"The  fact  that  the  claim  was  allowed  by  the  coun- 
cil does  not  give  to  it  a  validity  which  it  otherwise 
did  not  possess.  (Santa  Crus  Rock  P.  Co,  v.  Brod- 
erick,  113  Cal.  628.)  The  duty  of  the  treasurer  is 
to  pay  only  legal  demands  against  his  funds.  The 
law  will  not  imply  a  promise  to  pay  for  services  il- 
legally rendered  under  a  contract  expressly  prohibited 
by  law.     {Gardner  v.  Tatiim,  supra.)" 

The  case  of  Wread  v.  Coffey-Murray,  Inc.,  42  Cal.  App. 
(2d)  783,  lays  down  the  same  rule  at  pages  785  and  786. 

The  Warehouse  Receipts  Being  Void  No  Rights 
Therein  Passed  to  the  California  Bank  as 
Pledgee. 

In  the  present  action,  appellant  is  entitled  to  recover  the 
value  of  its  merchandise  unless  the  defendant,  California 
Bank,  has  a  valid  lien  upon  and  a  right  to  possession  of  it 
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at  the  time  appellee  delivered  such  merchandise  to  that 
defendant.  The  void  warehouse  receipts  were  impotent 
to  confer  any  rights  in  that  defendant,  and  appellee's 
delivery  of  such  merchandise  constituted  a  conversion. 
The  bankrupt  did  not  issue  these  void  receipts.  They 
were  issued  by  its  bailee,  the  appellee. 

In  Hollywood  State  Bank  v.  Wilde,  70  Cal.  App.  (2d) 
103,  void  securities  were  pledged  to  that  bank,  and  the 
court  held  that  no  rights  whatever  were  conferred  by 
such  a  pledge,  regardless  of  the  good  faith  or  lack  of 
knowledge  on  the  part  of  the  pledgee,  of  such  invalidity. 
In  holding  that  the  pledgee  could  not  invoke  the  defense 
of  estoppel,  the  court  said,  at  page  113: 

"It  is  statutory  that  while  a  non-negotiable  written 
contract  for  the  payment  of  money  may  be  trans- 
ferred by  endorsement  conveying  thereby  all  rights 
of  the  assignor  thereunder,  yet  it  is  'subject  to  all 
equities  and  defenses  existing  in  favor  of  the  maker 
at  the  time  of  the  indorsement.'  (Civ.  Code,  sec. 
1459.)  From  that  section  it  must  follow  that  there 
can  be  no  estoppel  by  contract  unless  the  contract  is 
itself  valid." 

For  other  cases  holding  that  good  faith  is  immaterial, 
see: 

Duntley  v.  Kagarise,  10  Cal.  App.  (2d)  397; 

Boss  V.  Silent  Drama  Syn.,  82  Cal.  App.  109;  and 

Reno  V.  American  Ice  Machine  Co.,  72  Cal.  App. 
409. 
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It  Is  Not  Necessary  That  the  Statute  Expressly 
Declare  the  Instrument  to  Be  Void. 

The  rule  as  to  invalidity  of  contracts  which  contain 
provisions  contrary  to  a  criminal  statute  or  which  are 
executed  in  violation  thereof,  does  not  depend  upon  any 
statute  expressly  declaring  them  to  be  void.  The  instru- 
ments are  void  regardless  of  the  non-existence  of  such 
an  express  declaration. 

See: 

Smith  V.  Bach,  183  Cal.  259; 
Berka  v.  Woodward,  125  Cal.  119; 
Napa  Valley  Elec.  Co.  v.  Calistoga  Elec.  Co.,  38 
Cal.  App.  477; 

King  v.  Johnson,  30  Cal.  App.  63; 

Wise  V.  Radis,  74  Cal.  App.  765; 

Firpo  V.  Murphy,  72  Cal.  App.  249; 

Buffendeau  v.  Brooks,  28  Cal.  641 ; 

Lc  Rosa  V.  Glaze,  18  Cal.  App.  (2d)  354; 

Stockton  Plumbing  &  Supply  Co.  v.  Wheeler,  68 

Cal.  App.  592; 
Otten  V.  Rciscner  Chocolate  Co.,  82  Cal.  App.  83; 
Boss  V.  Silent  Drama  Syndicate,  82  Cal.  App.  109; 
California    Delta    Farms    v.     Chinese    American 

Farms,  207  Cal.  298; 

City  of  Los  Angeles  v.   Walter  son,  8  Cal.   App. 

('2d)  331; 
Duntley  v.  Kagarise,  10  Cal.  App.   (2d)   397; 
Hiroshima  z'.  Bank  of  Italy,  78  Cal.  App.  362; 
Shasta  County  v.  Woody,  90  Cal.  App.  519: 
Young  v.  Laguna  L.  &  W.  Co.,  53  Cal.  App.  178; 
6   California  Jurisprudence    (Contracts),   at   page 

105;  and 
17  Corpus  Juris  Secundum  at  page  555. 
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There  Is  No  Basis  in  Policy  for  the  Rule  Which 
THE  District  Court  Seeks  to  Establish. 

The  authorities  thus  far  cited  show  that  the  purpose  of 
the  rule  which  invalidates  all  such  instruments  is  not  to 
provide  a  remedy  to  one  party  against  another.  It  is 
predicated  upon  a  doctrine  of  pohcy  that  no  enforcement, 
reHef  or  defense  may  be  asserted  which  is  based  upon 
any  rights  asserted  under  an  illegal  contract. 

See: 

Hollywood  State  Bank  v.  Wilde,  70  Cal.  App.  (2d) 
103  at  112; 

Reno  V.  American  Ice  Machine  Co.,  72  Cal.  App. 
409  at  413; 

Black  V.  Solano  Co.,  114  Cal.  App.  170  at  176;  and 

Cecil  B.  DeMille  Productions  v.  Wooley  (9th  Cir- 
cuit), 61  F.  (2d)  45  at  48. 

These  cases  show  that  the  courts  treat  the  illegal  con- 
tract as  non-existent,  and  this  is  why  they  permit  the  re- 
covery of  money  or  other  property  that  has  passed  pur- 
suant to  the  terms  of  the  void  contract.  Such  right  of 
recovery  is  not  conferred  by  statute  but  it  exists  by  virtue 
of  the  common  law  rules  that  allow  recovery  on  the  com- 
mon counts.  The  basis  of  such  recovery  is  the  implied 
contract  to  compensate  for  the  things  obtained  through 
the  void  contract. 

See: 

Randall  v.   California  L.  B.  Syndicate,  217   Cal. 
594  at  598; 

Castle  V.  Acme  Ice  Cream  Co.,  101  Cal.  App.  94; 
Mary  Pick  ford  Co.  v.  Bayley  Bros.,  Inc.,  12  Cal. 

(2d)  501  at  519;  and 
Herts  Drivnrself  Stations  v.  Ritter  (9th  Circuit), 
91  F.   (2d)  539. 
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For  this  reason,  appellant  is  entitled  to  recover  the  value 
of  the  merchandise  delivered  pursuant  to  the  terms  of  the 
void  warehouse  receipts.  The  receipts,  being  void,  the 
pledgee  bank  is  in  the  position  of  a  total  stranger.  (Hol- 
lywood State  Bank  v.  Wilde,  70  Cal.  App.  (2d)   103.) 

Appellant  does  not  deny  the  power  of  the  legislature  to 
provide  specific  remedies  to  persons  who  have  parted  with 
value  under  an  illegal  contract,  but  these  remedies  must 
be  consistent  with  the  invalidity  which  flows  from  the  il- 
legality. The  legislature  cannot  make  a  contract  illegal 
and  at  the  same  time  declare  it  to  be  valid.  {Berka  v. 
Woodward,  125  Cal.  119,  and  Wread  v.  Coffey-Murray, 
Inc.,  42  Cal.  App.  (2d)  783.) 

Any  remedy  or  relief  provided  by  statute  must,  there- 
fore, be  predicated  upon  the  proposition  that  the  illegal 
contract  is  void.  We  do  not  need  to  concern  ourselves 
with  the  question  whether  the  legislature  might  have  taken 
away  the  right  of  recovery  by  one  who  has  parted  with 
value  under  an  illegal  contract,  because  there  is  nothing 
in  Section  1858f  of  the  Civil  Code  which  purports  to  limit 
a  recovery  of  the  character  herein  sought. 

An  express  statutory  provision  for  a  particular  remedy 
or  relief  does  not  destroy  remedies  and  rights  of  recovery 
which  already  exist  under  the  common  law.  (See  Estate 
of  Ward,  127  Cal.  App.  347  at  354,  and  the  numerous 
authorities  cited  therein.) 

The  most  that  the  sentence  in  Section  1858f  attempts 
to  do  is  to  exi)ress  a  right  of  recovery  for  anyone  in- 
jured b}-  such  a  warehouse  receipt.     It  does  not  attempt 
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to  confer  either  a  limited  or  a  complete  validity  on  such 
warehouse  receipt.  If  it  had  so  attempted,  the  provision 
would  have  been  subject  to  the  same  infirmity  as  the  stat- 
utes that  attempted  to  make  such  illegal  contracts  merely 
voidable. 

See: 

Berka  v.   Woodward  (supra),  and 
Wread  v.  Coffey-Murray,  Inc.  {supra). 

The  decision  of  the  District  Court  is  therefore  errone- 
ous in  that: 

(1)  It  implies  a  legislative  intent  to  declare  an  illegal 
contract  valid; 

(2)  It  implies  such  an  intent  in  an  instance  where  a 
fair  construction  of  the  statute  does  not  evidence  any 
such  purpose; 

(3)  It  assumes  that  the  express  provision  in  the  stat- 
ute for  a  recovery  of  damages  to  persons  injured,  takes 
away  existing  common  law   remedies. 

The  Warehouse  Receipts  Being  Void  Both  Defend- 
ants Are  Equally  Liable. 

It  is  of  no  consequence  that  the  pledgee's  lien  of  the 
California  Bank  would  have  been  valid  if  the  warehouse 
receipts  had  not  been  void.  When  a  valid  lien  is  not  per- 
fected prior  to  the  four-month  period  preceding  the  bank- 
ruptcy the  lien  claimant  acquires  no  valid  rights  to  the 
property. 


— IS— 

See: 

In  re  Talbot  Canning  Corp.,  35  Fed.   Supp.  680, 
and  39  Fed.  Supp.  858; 

Kirst  V.  Buffalo  Cold  Storage  Co.,  36  Fed.  Supp. 
401; 

In  re  Herksimer  Mills  Co.,  Inc.,  39  Fed.   Supp. 
625; 

Susquelmnna  T.  &  S.  D.  Co.  v.  U.  T.  &  T.  Co., 
6  F.    (2d)    179; 

In  re  Silver  Cup  Bar  &  Grill,  50  Fed.  Supp.  528; 

In  re  Seim  Const.  Co.,  37  Fed.  Supp.  855; 

Corn  Exchange  N.  B.  &  Tr.  Co.  v.  Klander   318 
U.  S.  434; 

Arena  v.  Bank  of  Italy,  194  Cal.  195; 

Chichester  v.  Commercial  Credit  Co.,  2>7  Cal.  App. 
(2d)   439;  and 

In  re  Boswell,  95  F.   (2d)  239. 

Sections  96(a),  96(b),  107(e)  and  110(e)  of  11 
United  States  Code  Annotated,  specifically  confer  upon 
the  trustee  the  right  to  recover  the  property  or  its  value 
in  instances  such  as  this. 

See  also:  8  Corpus  Juris  Secundum  (Bankruptcy), 
page  841. 

The  act  of  appellee  in  delivering  the  merchandise  to 
the  California  Bank  constituted  a  conversion  within  the 
above  provisions,  as  well  as  under  the  law  of  this  state. 


See: 


Section  10,  Act  9059,  General  Laws  of  California: 
and 

Aronsou  r.  Bank  of  America,  9  Cal.   (2d)  640  at 
643. 
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There  is  no  doubt  that  the  defendant,  California  Bank, 
may  participate  in  the  assets  of  the  bankrupt  along  with 
other  general  creditors,  but  it  should  have  no  advantages 
of  a  lien  claimant  where  the  lien  is  void.  By  the  same 
token,  appellee  may  have  a  claim  against  the  California 
Bank  to  recover  the  value  of  the  merchandise  which  ap- 
pellee erroneously  delivered  to  that  bank,  but  we  are  not 
concerned  with  these  remedies  in  this  action. 

The  Authority  on  Which  the  District  Court 
Predicated  This  Decision  Is  in  No  Way  Per- 
tinent. 

The  District  Court  based  its  decision  upon  the  case  of 
Equitable  Trust  Co.  v.  A.  C.  White  Lumber  Co.  (D.  C. 
Idaho),  41  F.  (2d)  60.  That  case  involved  an  Idaho 
statute  requiring  warehouse  receipts  to  show  the  rate  of 
storage  charges  on  their  face  and  the  court  held  that  the 
failure  of  the  warehouse  receipt  to  contain  such  recital 
did  not  invalidate  the  receipt  but  there  was  nothing  in  the 
case  indicating  that  any  criminal  statute  such  as  the  Cali- 
fornia statute  was  involved.  There  was  no  mention  what- 
ever of  the  receipt  being  void  because  of  the  violation  of 
a  criminal  statute  so  the  case  cannot  operate  as  a  prece- 
dent in  the  present  case^ 

Even  if  there  had  been  a  criminal  statute  involved,  the 
decision  of  that  court  would  be  predicated  upon  the  Idaho 
law  whereas  the  Idaho  law  cannot  take  precedence  over 
the  established  California  law  in  this  case. 
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POINT  II. 

Section  1858b  and  1858f  of  the  Civil  Code  Being 
Criminal  Statutes  Were  Not  Repealed  by  the 
Adoption  of  the  Uniform  Warehouse  Receipts  Act. 

The  above  sections  of  the  Civil  Code  were  adopted  in 
1905,  whereas  the  Uniform  Warehouse  Receipts  Act  was 
adopted  in  1909.  This  law  as  subsequently  amended  is 
embodied  in  Act  9059,  Volume  3,  Deering's  California 
General  Laws. 

Section  2  of  that  act  sets  forth  several  requirements 
as  to  what  warehouse  receipts  must  contain.  It  includes 
the  requirements  specified  in  Section  1858b  of  the  Civil 
Code. 

Section  2  of  Act  9059  provides: 

"Warehouse  receipts  need  not  be  in  any  particular 
form,  but  every  such  receipt  must  embody  within 
its  written  or  printed  terms — 

"(a)  The  location  of  the  warehouse  where  the 
goods  are  stored, 

"(b)   The  date  or  issue  of  the  receipt, 

"(c)   The  consecutive  number  of  the  receipt, 

"(d)  A  statement  whether  the  goods  received  will 
be  delivered  to  the  bearer,  or  to  a  specified  person, 
or  to  a  specified  person  or  his  order, 

"(e)   The  rate  of  storage  charges, 

"(f)  A  description  of  the  goods  or  of  the  pack- 
ages containing  them, 

"(g)  The  signature  of  the  warehouseman,  which 
may  be  made  by  his  authorized  agent. 

"(h)  If  the  receipt  is  issued  for  goods  of  which 
the  warehouseman  is  owner,  either  solely  or  jointly 
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or  in  common  with  others,  the  fact  of  such  owner- 
ship, and 

"(i)  A  statement  of  the  amount  of  advances  made 
and  of  liabiUties  incurred  for  which  the  warehouse- 
man claims  a  lien.  If  the  precise  amount  of  such 
advances  made  or  of  such  liabilities  incurred  and  the 
purpose  thereof  is  sufficient. 

"A  warehouseman  shall  be  liable  to  any  person  in- 
jured thereby,  for  all  damage  caused  by  the  omission 
from  a  negotiable  receipt  of  any  of  the  terms  herein 
required." 

There  is  nothing  contained  in  that  section  that  is  re- 
pugnant to  the  provisions  of  Section  1858b  of  the  Civil 
Code.  The  difference  arises  in  that  Section  2  of  the  Act 
sets  forth  additional  requirements,  and  in  the  further 
fact  that  the  Uniform  Warehouse  Receipts  Act  (Act 
9059)  is  in  no  sense  a  criminal  statute.  It  contains  no 
language  making  a  violation  of  any  of  its  provisions  a 
crime. 

The  provisions  contained  in  Sections  1858  to  1858f  of 
the  Civil  Code  are  definitely  regulatory  and  penal  in  char- 
acter in  that  the  last  section  makes  violation  of  any  of 
the  other  sections  a  felony.  This  is  in  no  way  repugnant 
to  the  Uniform  Warehouse  Receipts  Act,  but  is  addi- 
tional matter  not  covered  by  that  Act. 

Section  60  of  the  Uniform  Act  provides: 

"All  acts  or  parts  of  acts  inconsistent  with  this 
act  are  hereby  repealed." 
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It  will  be  noted  that  this  is  not  an  express  repeal  of  all 
other  laws  relating  to  warehousing.  It  is  only  a  repeal 
of  any  other  laws  that  may  be  inconsistent. 

It  should  also  be  observed  that  Section  56  of  that  Act 
evidences  an  intent  to  preserve  any  other  laws  which  for 
any  reason  might  result  in  a  warehouse  receipt  being  in- 
valid. 

That  section  provides: 

"In  any  case  not  provided  for  in  this  act,  the  rules 
of  law  and  equity,  including  the  law-merchant,  and 
in  particular  the  rules  relating  to  the  law  of  prin- 
cipal and  agent  and  to  the  effect  of  fraud,  misrepre- 
sentation, duress  or  coercion,  mistake,  bankruptcy,  or 
other  invalidating  cause,  shall  govern."  (Italics 
ours.) 

In  People  v.  Carter,  131  Cal.  App.  177,  the  court  stated 
the  general  rule  that  repeals  by  implication  are  not  favored 
in  law.  It  then  proceeded  to  state  the  strict  requirements 
for  such  a  repeal  by  implication,  at  page  181,  as  follows: 

"But  the  decisions  also  clearly  indicate  that,  unless 
the  object  or  the  purpose  of  the  ^wa^n-repealing  sta- 
tute is  identical  with  that  of  the  statute  claimed  to 
be  so  repealed,  the  effect  is  not  that  a  repeal  has  been 
effected ;  but,  to  the  contrary,  unless,  in  addition  there- 
to, such  statutes  are  repugnant  one  to  the  other,  or 
the  provisions  of  the  later  statute  are  inconsistent 
with  those  of  the  earlier  statute,  each  of  such  statutes 
will  remain  as  a  declaration  of  the  law  which  pur- 
portedly is  declared  therein.  (23  Cal.  Jur.  693  et 
seq.;  Sec.  325,  Pol.  Code.)" 
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Before  a  repeal  by  implication  can  be  operative,  it  is 
also  necessary  that  the  objects  of  the  two  statutes  must  be 
identical  and  co-extensive. 

See: 

Napa  State  Hospital  v.  Yuba  County,  137  Cal.  378 
at  383; 

People  V.  Piatt,  67  Cal.  21  at  22; 

22  California  Jurisprudence  (Statutes),  Section  85 
at  page  698;  and 

59  Corpus  Juris   (Statutes),  Section  520  at  page 
921. 

There  can  be  no  repeal  by  implication  for  each  of  the 
following  reasons: 

(1)  There  is  nothing  in  the  Civil  Code  section  that  is 
inconsistent  with  or  repugnant  to  the  provisions  of  the 
Uniform  Warehouse  Receipts  Act;  and 

(2)  The  objects  of  the  two  laws  are  neither  identical 
nor  co-extensive.  One  imposes  criminal  sanctions  and 
the  other  does  not. 
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POINT  III. 

The  Reference  in  the  Warehouse  Receipts  to  a  Con- 
tract and  a  Lease  Did  Not  Meet  the  Statutory 
Requirement  That  the  Rate  of  Storage  Charges 
Appear  on  Their  Face. 

The  nearest  approach  to  compliance  with  the  provisions 
of  Section  1858b  of  the  Civil  Code  is  the  following 
clause  on  the  face  of  the  receipts: 

"Subject  to  lien  for  storage,  handling,  insurance 
and  other  charges  as  per  contract  and  lease  with  the 
industry  served."    (Italics  ours.) 

At  the  outset,  it  should  be  noted  that  reference  to  this 
contract  and  lease  is  not  made  for  the  purpose  of  ascer- 
taining the  rate  of  storage  charges  per  month  or  per 
season.  "Storage"  is  mentioned  first  following  the  word 
"lien,"  but  no  rate  or  amount  is  shown.  It  is  the  "other 
charges"  that  reference  is  made  to  the  contract  and  lease 
for. 

The  affidavit  of  E.  C.  Yuille  filed  in  support  of  the 
motion  for  summary  judg^nent  has  attached  to  it  a  photo- 
stat of  the  contract  to  which  it  is  claimed  the  receipts 
refer.  [R.  43-48.]  This  is  a  field  warehousing  agree- 
ment between  appellee  and  the  bankrupt,  dated  November 
14,  1945,  in  which  the  bankrupt  is  referred  to  as  "the  de- 
positor" and  the  appellant  as  "Lawrence." 

The  language  therein  as  to  charges  is  as  follows : 

"3.  The  depositor  agrees  to  pay  to  Lawrence  for 
conducting  such  field  warehouse  or  warehouses,  and 
for  storing  commodities  therein,  the  following: 
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"Storage  Charges: 

"Furniture  Manufacturing  Materials: 

"One  tenth  of  one  percent  (1/10  of  1%)  of  value 
of  commodities  stored  per  calendar  month  or  fraction 
thereof.  The  second  party  agrees  to  report  to  the 
first  party  the  values  of  commodities  for  which 
warehouse  receipts  are  issued, 

"Location  Charge: 

"$250.00  per  year  to  cover  the  cost  of  Fidelity 
bonds  on  warehouse  employees,  regular  examinations, 
supplies,  etc.,  payable  upon  the  issuance  of  the  first 
warehouse  receipt  or  other  evidence  of  deposit  and 
annually  thereafter. 

"Premiums  for  insurance  on  commodities  repre- 
sented by  outstanding  insured  warehouse  receipts  as 
provided  in  the  'Insurance  Agreement'  signed  by  the 
depositor  and  Lawrence. 

"The  storage  charges  above  set  forth  are  subject 
to  an  annual  minimum  payment  of  Two  Hundred 
Fifty  Dollars  ($250.00)  payable  on  the  date  of  this 
agreement  and  annually  thereafter  on  the  same  day 
of  each  succeeding  year  during  the  term  of  this 
agreement.  Storage  charges  accruing  in  excess  of 
minimum  payable  on  or  before  ten  (10)  days  after 
date  of  invoice. 

"The  actual  cost  incurred  by  Lawrence  for  all 
employees  required  by  Lawrence  in  the  conduct  of 
said  warehouse  or  warehouses,  and  in  the  storing  and 
handling  of  commodities  therein,  plus  ten  percent 
(10%),  payable  on  or  before  ten  (10)  days  after 
date  of  invoice,  such  ten  percent  (10%)  to  be  de- 
ducted if  all  invoices  are  paid  when  due. 

"All  license  fees,  taxes  or  charges  levied  or  im- 
posed by  Federal,  State,  County  or  Municipal  Gov- 
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ernnients  or  governmental  aj^encies  upon  the  opera- 
tion of  said  warehouses,  payable  upon  presentation 
of  invoice. 

"At  Cost  for  installation,  ])reparation  of  docu- 
ments, etc.,  non-recurring,  payable  in  advance. 

"Regular  warehouse  examination,  $ an- 
nually, payable  in  advance. 

"Special  examination  at  cost,  payable  upon  presen- 
tation of  invoice. 

"All  expenses  including  attorneys'  fees  incurred  by 
Lawrence  incident  to  conducting  any  warehouse  un- 
der this  agreement,  maintaining  possession  of  the 
warehoused  commodities  for  the  benefit  of  warehouse 
receipt  holders  and  the  depositor,  and  in  connection 
with  any  litigation  in  which  Lawrence  or  the  de- 
positor is  a  party,  payable  upon  presentation  of  in- 
voice."   [R.  45-46.] 

Even  if  all  these  provisions  had  appeared  on  the  face 
of  the  receipts,  they  would  not  have  met  the  requirements 
of  the  statute  as  they  do  not  show  any  rate  of  such 
charges  per  month  or  per  season.  Instead,  they  obligate 
the  bankrupt  to  pay  a  number  of  diversified  charges  to 
be  determined  by  various  future  contingencies. 

The  provisions  of  the  statute  are  specific.  They  re- 
quire the  rate  to  be  shown  on  the  face.  Assume  that  this 
contract  had  shown  the  rate,  there  would  still  be  no  com- 
pliance. The  courts  have  uniformly  construed  the  word 
"face''  to  mean  in  the  instrument  itself — not  in  some  other 
instrument. 
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See: 

Cunningham  v.  Great  So.  Life  Ins.  Co.,  Tex.  Civ. 
App.,  66  S.  W.  (2d)  765  at  773; 

Southern  Mut.  Ins.  Co.  v.  Trimley,  100  Ga.  296, 
27  S.  E.  975; 

In  re  Stoneman,  146  N.  Y.  S.  172  at  174; 

Investors  Syn.  v.  Willents  (D.  C.  Minn.),  45  F. 
(2d)  900  at  902;  and 

Burns  v.  Corn  Exch.  Natl.  Bk.  of  Omaha,  33  Wyo. 
474,  240  Pac.  683  at  687. 

This  no  more  closely  approaches  compliance  than  if  the 
warehouse  receipt  has  referred  to  the  company's  books  of 
account  for  information  as  to  the  storage  charges. 

The    Clear   Statutory    Requirement    Can    Not    Be 
Relaxed  by  Judicial  Construction. 

The  fact  that  the  appellee  attempted  to  relax  the  stat- 
utory requirement  to  fit  more  conveniently  into  its  plan  J 
of   field   warehousing  adds   no  mitigation.      One   of   the 
reasons  for  statutes  governing  warehousing  is  to  prevent 
warehousing  from  becoming  a  mere  fiction  to  employ  the  .^ 
cloak  but  not  the  substance  in  obtaining  credit. 

See: 

McCaffery  C.  Co.,  Inc.  v.  Bank  of  America,  109 

Cal.  App.  414; 
Harry  Hall  &  Co.  v.  Consol.  Packing  Co.,  55  Cal. 

App.  (2d)  621; 
First  Camden  Natl.  Bank  &  Trust  Co.  v.  I.  R. 

Watkins  Co.,  122  F.  (2d)  826;  and 
Union  Trust  Co.  v.  Wilson,  198  U.  S.  530,  49  L. 

Ed.  1143. 

I 


\ 
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In  recognition  of  the  legislature's  power  to  determine 
the  economic  policy  or  necessity  behind  a  statute  the  court 
in  Max  Factor  &  Co.  v.  Kunsman,  5  Cal.  (2d)  446,  said, 
at  page  455: 

"As  already  indicated,  the  state  legislature,  by  the 
adoption  of  the  Cartwright  Act,  supra,  adopted  in 
1907,  partially,  at  least,  the  first  economic  policy 
above  discussed.  By  the  enactment  of  the  Fair  Trade 
Act  in  1931,  as  amended  in  1933,  the  state  legisla- 
ture, for  reasons  known  to  it  and  which  we  must  pre- 
sume were  sufficient,  has  seen  fit  to  attempt  to  change 
its  former  policy,  and  to  adopt  the  second  economic 
concept  above  discussed.  In  so  far  as  the  statute  in- 
volves a  mere  change  in  the  economic  policy  of  the 
state,  this  court  has  no  power  or  right  to  interfere. 
The  members  of  the  court  may  or  may  not  agree  with 
the  economic  philosophy  of  the  Fair  Trade  Act,  but 
it  is  no  part  of  the  duty  of  this  court  to  determine 
whether  the  policy  embodied  in  the  statute  is  wise  or 
unwise.  It  is  primarily  a  legislative  and  not  a  judicial 
function  to  determine  economic  policy.  The  power  of 
the  court  is  limited  to  determining  whether  the  sub- 
ject of  the  leglislation  is  within  the  state's  power, 
and  if  so  to  determine  whether  the  means  adopted  to 
accomplish  the  result  are  reasonably  designed  for  that 
purpose,  and  have  a  real  and  substantial  relation  to 
the  objects  sought  to  be  attained.  These  principles 
have  frequently  been  stated  by  the  United  States 
Supreme  Court." 

See  also: 

In  re  Lasszvell,  1  Cal.  App.   (2d)   183. 

There  are  many  instances  of  invalidity  where  the  viola- 
tion was  much  more  technical  than  in  this  case. 
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See: 

Coast  Amusements,  Inc.  v.  Stinman,  115  Cal.  App. 
746; 

Parrish  v.  Am.  Ry.  Emp.  Pub.  Co.,  83  Cal.  App. 
298; 

Nat.  Stone  &  Tile  Co.  v.  Voorheis,  93  Cal.  App. 
738; 

Domenigoni  v.  Imperial  Live  Stock  &  Mg.   Co., 
189  Cal.  467; 

I  ones  V.  Balboa  Motor  Corp.,  206  Cal.  98; 

Becker  v.  Steinman,  115  Cal.  App.  740; 

Live  Oak  Cemetery  Assn.  v.  Adamson,  106  Cal.    • 
App.  783;  ; 

Castle  V.  Acme  Ice  Cream  Co.,  101  Cal.  App.  94;    : 

and 

Otten  V.  Riessener  Chocolate  Co.,  82  Cal.  App.  83.    j 

j 
This   violation   is   explicit   and   direct,   and   the   conse-   j 
quences  of  invalidity  are,  therefore,  automatic. 

Conclusion.  1 

There  is  no  basis  upon  which  appellee  can  escape  the 
legal  consequences  of  its  act,  and  it  is  respectfully  sub- 
mitted that  the  judgment  should  be  reversed. 

Craig  &  Weller, 

McLaughlin,  McGinley  &  Hanson, 
By  James  A.  McLaughlin, 
Attorneys  for  Appellant. 
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No.  11,844 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Paul  W.  SAMPSEr.L,  as  Trustee  in 
Bankruptcy  for  the  Estate  of  C.  A. 
Reed  Furnitiii-e  Company  (a  Cor- 
poration), Bankrupt, 

Appellant, 
vs. 

California  Bank  (a  Cori:)oration), 
and  Lawrence  Warehouse  Com- 
pany (a  Corporation), 

Defendants, 

Lawrence  Warehouse  Company  (a 
Corporation), 

Appellee. 


BRIEF  FOR  APPELLEE. 


JURISDICTIONAL  STATEMENT. 

Appellee  agrees  that  the  jurisdictional  statement  on 
page  4  of  ap|)ellant's  brief  is  correct. 


STATEMENT  OF  THE  CASE. 
This  is  an  action  by  the  trustee  in  bankruptcy  of 
the  C.  A.  Reed  Furniture  Company  to  invalidate  cer- 


tain  non-negotiable  warehouse  receipts  issued  by 
appellee  Lawrence  Warehouse  Company  to  the 
California  Bank  covering  goods  deposited  with  Law- 
rence by  the  bankrupt.  There  are  no  disputed  ques- 
tions of  fact.  The  only  controversy  between  the 
parties  relates  to  the  legal  effect,  if  any,  of  Section 
1858  of  the  Civil  Code  of  California  upon  the  re- 
ceipts in  question.  The  question  arose  in  the  District 
Court  upon  the  motion  of  appellee  for  summary 
judgment.  After  argiunent,  the  District  Court  granted 
appellee's  motion  and  entered  a  summary  judgment. 
This  appeal  followed. 

The  opening  statement  of  appellant's  brief  is  sub- 
stantially correct.  It  should  be  noted,  however,  that 
all  of  the  receipts  which  are  the  subject  of  this  action 
were  non-negotiable.  In  addition,  appellant  does  not 
claim  that  any  of  the  funds  received  on  the  security 
of  these  receipts  went  to,  or  benefited  anyone  other 
than  the  C.  A.  Reed  Furniture  Company,  appellant's 
predecessor  in  interest. 

Briefly  stated,   appellant's   only   claim  is  that  the 
warehouse  receipts  are  void  under  the  provisions  of 
Section  1858(b)  and  (f)  of  the  Civil  Code  of  Cali- 
fornia.    The    basis    of    this    claim    is    that    Section 
1858(b)  states  that  warehouse  receipts  must  distinctly 
state  on  their  face  the  rate  of  storage  charges  per 
month  or  season.    The  non-negotiable  warehouse  re- 
ceipts which  are  the  subject  of  this  controversy,  con- 
tain on  the  face  thereof  the  following  statement: 
"Subject  to  lien  for  storage,  handling,  insurance 
and  other  charges  as  per  contract  and  lease  with 
the  industry  served." 


Appellant's  claim  is  that  the  above  quoted  state- 
ment is  not  a  snfficient  compliance  with  Section 
1858(1))  and  that  the  absence  of  specific  charges  on 
the  face  of*  tlic  T'ecei})t  Ti^nder  the  receipts  void. 

We  maintained  in  the  Court  below,  and  main- 
tain here,  (1)  that  the  issuance  of  and  the  foiTO, 
contents  and  effect  of  warehouse  receipts  in  the  State 
of  California  are  governed  by  the  provisions  of  the 
Uniform  Warehouse  Receii)ts  Act  and  not  by  Sec- 
tion 1858  of  the  Civil  Code;  (2)  that  the  receipts 
involved  herein  conform  to  the  provisions  of  the 
Uniform  Warehouse  Receipts  Act;  (3)  that  even 
should  the  Court  consider  Section  1858  to  be  ap- 
plicable, the  receipts  are  still  valid  in  the  hands  of 
the  bank;  (4)  that  the  reference  to  storage  charges 
contained  on  the  receipts  is  sufficient  imder  either 
statute. 

It  is  undisputed  that  if  these  warehouse  receipts  are 
valid,  appellant  has  no  cause  of  action  against  ap- 
pellee Lawrence  Warehouse  Company. 


ARGUMENT. 

Appellant's  brief  abounds  in  citations  supporting 
general  propositions  with  which  there  can  be  no 
quarrel,  but  which  have  no  application  to  the  case  at 
bar.  In  view  of  the  great  weight  of  authority  up- 
holding the  validity  of  these  receipts,  w^e  feel  that  it 
w^ould  serve  no  useful  ])urpose  to  answ^er  a])pellant's 
brief  in  detail.  Instead  \ve  shall  present  a  positive 
argument  sui)porting  our  position,  and  in  the  coui-se 


of  this  argument  we  shall  comment  on  the  few  cases 
cited  by  appellant  which  deserve  mention. 

In  the  consideration  of  this  case,  these  receipts  re- 
ceive the  benefit  of  the  presiunption  of  legality  estab- 
lished by  Section  1643  of  the  Civil  Code  which  reads : 
''A  contract  must  receive  such  an  interpreta- 
tion as  will  make  it  lawful,  operative,  definite, 
reasonable,    and   capable    of   being   carried  into 
effect,  if  it  can  be  done  without  violating  the  in- 
tention of  the  parties." 

Appellee  Lawrence  Warehouse  Company  submits 
that  the  warehouse  receipts  in  issue  are  valid  and 
the  decision  and  judgment  of  the  District  Court  is 
correct.  Appellee's  brief  in  support  of  its  position 
will  be  divided  into  three  parts.  Part  One  will  first 
demonstrate  that  the  Uniform  Warehouse  Receipts 
Act  (California  General  Laws,  Act  9059,  hereinafter 
called  "Uniform  Act")  and  not  Section  1858  of 
the  Civil  Code  of  the  State  of  Cahf ornia  governs  the 
decision  of  this  case.  Then  it  will  be  shown  that  the 
receipts  in  question  are  valid  under  the  Uniform 
Act.  Appellee  firmly  believes  that  this  completely 
disposes  of  appellant's  case. 

For  the  sake  of  argument,  however,  we  shall  then 
proceed  to  demonstrate  in  Part  II  that,  even  if  this 
case  is  governed  by  Section  1858,  appellant  carniot 
prevail.  This  position  is  taken  on  the  following 
grounds : 

1.  A  violation  of  the  requirements  of  Sec- 
tion 1858  does  not  invalidate  a  warehouse 
receipt ; 


2.     The     receipts     in     (incstioii     comply     with 
Section  1858. 

Part  Three  will  merely  show  that  there  is  no  issue 
of  an  illegal  preference  involved  in  this  appeal. 


PART  I. 


THE  RECEIPTS  INVOLVED  HEREIN  ARE  VALID  UNDER  SEC- 
TION 2  OF  THE  UNIFORM  NEGOTIABLE  WAREHOUSE  RE- 
CEIPTS ACT. 

(a)  The  Uniform  Warehouse  Receipts  Act  controls  the  decision 
in  this  case. 

Appellant's  entire  case  rests  on  the  theory  that 
Section  1858  invalidates  these  warehouse  receipts. 
He  studiously  avoids  any  mention  of  the  Uniform 
Negotiable  Wareliouse  Receipts  Act.  It  is  our  con- 
tention that  appellant's  theory  is  erroneous.  We  sub- 
mit that  the  Uniform  Act  was  intended  to  revise 
completely  the  statutory  law  of  California  with  re- 
gard to  warehouse  receipts  and  to  supersede  Section 
1858. 

Let  us  first  compare  the  two  statutes  in  a  general 
way.  Section  1858  was  adopted  in  1901  and  contains 
only  seven  sul^divisions  while  the  Uniform  Act  was 
adopted  in  1909  and  has  sixty  sections  dealing  with 
every  phase  of  warehousing.  It  is  immediately  ap- 
parent that  the  Uniform  Act  is  a  much  more  mature 
and  considered  statute.  There  are  differences,  how- 
ever, not  only  in  the  quality  of  the  two  laws;  they 
are  often  inconsistent  and  contradictory.  We  shall 
set  forth  a  few  examples.   The  last  clause  of  Section 


1858  prohibits  the  issuance  of  a  second  receipt  on 
property  on  which  there  is  already  an  outstanding 
receipt.  This  would  apparently  preclude  the  issuance 
of  duphcate  receipts  which  is  permitted  by  Section  6 
of  the  Uniform  Act.  Certainly  the  definitions  of 
negotiable  and  non-negotiable  receipts  foimd  in  Sec- 
tions 4  and  5  of  the  Uniform  Act  are  the  controlling 
definitions  in  California  today.  A  non-negotiable  re- 
ceipt is  not  even  defined  in  Section  1858,  and  the 
definition  of  a  negotiable  receipt  is,  to  say  the  least, 
cumbersome.  The  earlier  statute  requires  the  words 
''non-negotiable"  to  be  printed  in  red  ink.  The  Uni- 
form Act  does  not  specify  any  particular  color. 
(Under  appellant's  theory  a  receipt  would  be  void 
if  the  words  "non-negotiable"  were  printed  in  black!) 
The  Uniform  Act  contains  no  provision  requiring  the 
warehouseman  to  indorse  on  the  back  of  the  receipt 
"the  amount  and  date  of  delivery"  prior  to  delivery 
of  the  goods  as  does  Section  1858(c). 

A  further  catalogue  of  inconsistencies  and  contra- 
dictions is  unnecessary.  It  is  apparent  that  Section 
1858  differs  radically  from  the  Uniform  Act.  The 
two  cannot  be  regarded  as  merely  complementing 
each  other.  There  are  too  many  ways  in  which  they 
conflict  to  permit  them  to  exist  side  by  side.  One 
must  have  precedence,  and,  as  we  shall  demonstrate, 
it  has  long  since  been  decided  that  the  Uniform  Act 
is  paramount. 

Now  let  us  turn  to  a  comparison  of  these  statutes 
as  they  touch  the  receipts  in  issue.  Both  Section 
1858  of  the  Civil  Code  and  Section  2  of  the  Uniform 


Act  pTcscrilx;  tho  contents  of  warehouse  receipts. 
The  purpose  of  ])oth  statutes  was  to  provide  a  certain 
degree  of  protection  to  receipt  holders  (who,  let  it 
be  noted,  are  not  necessarily  the  depositors).  Com- 
i)ared  to  the  i)rotection  later  given  by  Section  2  of 
the  Uniform  Act,  that  conferred  by  Section  1858  is 
crude  and  incomplete.  Clearly  the  later  act  was  in- 
tended to  elaborate  and  su])ersede  the  earlier.  If,  as 
contended  by  appellant.  Section  1858  requires  the 
Court  to  hold  these  receipts  void  (in  conflict  with  the 
interpretation  of  the  Uniform  Act)  then  it,  or  so 
much  of  it  as  requires  this  result,  was  repealed  by 
the  enactment  of  the  later  statute. 

Appellant's  brief  cites  and  quotes  many  general 
statements  concerning  the  repeal  of  statutes  by  later 
enactments.  With  these  statements  we  have  neither 
quarrel  nor  concern.  They  do  not  apply  to  this  case 
because  the  provisions  of  the  Uniform  Act  are  spe- 
•cific  as  to  its  effect  on  earlier  laws,  and  the  Courts, 
including  the  Supreme  Court  of  the  United  States, 
this  Court  and  the  California  Courts — have  con- 
sistently adhered  to  the  policy  of  looking  only  to  the 
Uniform  Act. 

Sections  57  and  60  of  the  Uniform  Act  read  as 
follows : 

''This  act  shall  be  so  interpreted  and  constnied 
as  to  effectuate  its  general  purpose  to  make 
uniform  the  law  of  those  states  which  enact  it." 
(Section  57). 

"All  acts  or  parts  of  acts  inconsistent  with 
this  act  are  hereby  repealed."  (Section  60). 
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These  sections  are  not  merely  empty  phrases.  They 
state  clearly  what  they  mean  and  they  mean  exactly 
what  they  say.    The  Courts  have  so  held. 

The  Supreme  Court  of  the  United  States  has  said 
the  following  as  to  the  effect  of  the  Uniform  Act: 

''It  is  said  that  mider  the  law  of  Louisiana, 
as  it  stood  prior  to  the  enactment  of  the  uni- 
form warehouse  receipts  act,  the  Commercial 
Bank  would  not  have  taken  title  as  against  the 
Canal-Louisiana  Bank  (cases  cited) ;  and  it  is 
urged  that  the  new  statute  is  but  a  step  m  the 
development  of  the  law,  and  that  decisions  under 
the  former  state  statutes  are  safe  guides  to  its 
construction.  *  *  *  It  is  apparent  that  if  these  imi- 
form  acts  are  construed  in  the  several  states 
adopting  them  according  to  former  local  views 
upon  analogous  subjects,  we  shall  miss  the  de- 
sired miiformity,  and  we  shall  erect  upon  the 
fomidation  of  miiform  language  separate  legal 
structures  as  distinct  as  were  the  former  varying 
laws.  *  *  *  This  rule  of  construction  requires  that 
in  order  to  accomplish  the  beneficent  object  of 
unifying,  so  far  as  this  is  possible  under  our 
dual  system,  the  commercial  law  of  the  country, 
there  should  be  taken  into  consideration  the 
fmidamental  purj^ose  of  the  uniform  act,  and 
that  it  should  not  be  regarded  merely  as  an  off- 
shoot of  local  law.  The  cardinal  principle  of  the 
act — which  has  l^een  adopted  in  many  states — is 
to  give  effect,  within  the  limits  stated,  to  the  mer- 
cantile view  of  dociunents  of  title.  There  had 
been  statutes  in  some  of  the  states  dealing  with 
such  documents,  but  there  still  remained  diversity 
of  legal  rights  imder  similar  commercial  trans- 
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actions.  W(!  tliink  that  the  [)]'iriciph;  of  tlie  uni- 
foi-m  act  sliould  liavo  recognition  to  the  exchision 
of  any  inconsistent  doctrine  which  may  have 
previously  obtained  in  any  of  the  states  enacting 
it;"  (Commercial  Nat.  Bank  v.  Canal-Louisiana 
B.  d'  T.  Co.,  2:}fi  U.  S.  520,  528-529,  ()0  L.  Ed. 
417,  421-422  (1915).) 

This  Court  in  the  case  of  Ffrffron  v.  Bank  of 
Amierica,  113  F.  (2d)  240  (1940),  declared  that  Sec- 
tion 3440  of  the  Civil  Code  of  California  was  rej)oaled 
in  so  far  as  it  interfered  with  the  operation  of  the 
Uniform  Act : 

''The  California  Warehouse  Receipts  Act, 
Deering's  General  Laws,  1937,  Act  9059,  enacted 
in  1909  and  several  times  amended,  expressly  re- 
peals all  acts  or  parts  of  acts  in  conflict  ^vith  it. 
We  are  satisfied  that  this  statute  exclusively 
governs  the  decision  to  be  made  here."  (p.  242.) 

"Indeed  the  general  scheme  of  the  Warehouse 
Receipts  Act  to  achieve  uniformity,  and  to  effect 
the  secure  and  ready  use  of  warehouse  receipts 
as  instruments  of  credit,  is  inconsistent  with  the 
notion  that  the  business  w^orld  must  look  to  some- 
thing other  than  the  obser\'ance  of  the  definite 
and  comprehensive  terms  of  the  act  itself."  (p. 
243.) 

The  California  Court  in  Jewett  v.  City  Transfer  <£• 
Storage  Co.,  128  C.  A.  556  (1933),  reached  a  similar 
result,  saying: 

"Although  in  the  law  the  repeal  of  a  statute 
by  implication  is  not  favored,  when  on  com- 
parison of  the  later  law  with  the  earher  statute 
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it  becomes  apparent  that  the  later  law  is  a  re- 
vision of  the  entire  subject  matter  embodied  in 
the  respective  legislative  acts,  and  that  it  is 
designed  as  a  substitute  for  the  earlier  statute, 
the  later  law  is  deemed  to  supersede  or  repeal 
the  earlier  one.  *  *  * 

''Considering  the  provisions  of  the  statute 
known  as  the  Warehouse  Receipts  Act,  it  is  ap- 
parent that  its  purpose  was  to  revise  the  entire 
subject  matter  relating  to  the  general  business 
of  conducting  a  public  warehouse.  As  herein- 
before indicated,  if  by  any  legal  reason  it  may 
be  held  that  any  of  the  provisions  of  Sections 
3051  and  3052  of  the  Civil  Code  apply  to  the 
subject  of  liens  of  warehousemen,  those  pro- 
visions, as  to  such  liens,  must  be  deemed  re- 
pealed by  the  later  legislative  act."  (pages  561 
and  562.) 

See  also: 

Salt    River    Valley    Water    Users    Ass'n.    v. 

Peoria  Ginning  Co.,  231  P.  415  (Ariz.,  1924)  ; 
Mason  v.  Exporters  d;  Traders  Compress  Co., 

94  S.  W.  (2d)  758  (Tex.,  1936). 

In  view  of  this  insistence  on  uniformity,  it  cannot 
be  contended  that  the  California  Legislature  intended 
to  permit  Section  1858  to  interfere  with  the  Uniform 
Act. 

(b)  These  receipts  are  valid  under  the  uniform  act. 

It  is  our  belief  that  the  statement  printed  on  the 
face  of  the  warehouse  receij^ts  here  in  question  in 
effect  incor^Dorated   into   those   receipts   the   specific 
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contracts  setting'  forth  the  various  warehouse  charges 
and  tlierefore  is  a  valid  compliance  v^^ith  Section  1858 
and  Section  2  of  the  Unifomi  Act.  For  the  sake  of 
argument,  however,  let  us  assume  that  our  views  are 
incorrect  and  that  there  was  no  statement  on  the  ware- 
house receii)t  with  reference  to  charges. 

What  then  hav(^  the  Courts  found  to  be  the  effect 
of  the  omission  from  a  warehouse  receipt  of  one  of 
the  requirements  of  Section  2?  Appellant's  brief  is 
so  barren  of  cases  dealing  with  this  subject  that  the 
Court  might  be  led  to  believe  that  this  was  a  matter 
of  first  impression.  Such  is  far  from  the  case.  A 
long  line  of  decisions  consistently  upholds  the  validity 
of  receipts  which  are  lacking  one  or  more  of  the  re- 
quirements of  that  section. 

In  Eqidtahle  Trust  Co.  v.  A.  C.  White  Lumber 
Co.,  41  F.  (2d)  60  (D.  C.  Id.,  1930),  the  Court  dealt 
with  the  appellee's  contention  in  the  following 
language : 

"The  only  purpose  of  embodying  in  the  receipt 
the  rate  of  storage  charges,  or  liabilities  incurred 
by  the  warehouseman,  is  to  preserve  the  lien  and 
secure  the  pa^nnent  to  the  warehouseman  of  such 
charges.  (Citing  cases).  So  the  proper  construc- 
tion of  the  statute,  when  applied  to  the  receipts 
in  question,  is  that  the  receipts  are  not  ren- 
dered invalid  or  non-negotiable  by  the  omission 
of  the  rate  of  storage  charges,  if  such  appeal's 
therein."    (p.  65.) 

The  Illinois  Supreme  Court  in  Manufacturer's  Mer- 
cantile Co.  V.  Monarch  Refrigerating  Co.,  107  N.  E. 
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885  (1915),  reached  the  same  result  as  to  receipts  on 
which  the  storage  charges  were  left  blank,  saying : 

''The  requirements  of  Section  2  were  imposed 
for  the  benefit  of  the  holder  of  the  receipt  and 
of  the  purchasers  from  him.  It  was  not  intended 
that  a  failure  to  observe  them  should  render  the 
receipt  void  in  the  hands  of  the  holder."  (p.  887.) 

In  New  Jersey  Title  Guarantee  S  Trust  Co.  v. 
Rector,  75  A.  931  (N.  J.  1910),  the  Court  held 
that  the  omission  of  storage  charges  did  not  affect  the 
validity  of  a  receipt.   It  said  at  page  932 : 

"The  receipt  in  this  case  is  not  a  negotiable 
one,  and  it  is  not  pretended  that  any  person  has 
suffered  any  damage  because  of  the  alleged 
omission  of  two  of  the  terms  named  in  the  act, 
but  the  warehouseman  in  such  case  is  liable  under 
Section  7  to  any  person  purchasing  a  receipt, 
supposing  it  to  be  negotiable,  if  the  warehouse- 
man neglects  to  mark  it  'non-negotiable.'  In 
each  case  the  terms  recited  in  the  act  are  rather 
for  the  benefit  of  third  persons  or  innocent 
holders  than  the  original  parties,  and  in  either 
case  omissions  do  not  destroy  the  character  of 
the  writing  as  a  warehouseman's  receipt." 

See  also: 

Joseph  V.  P.  Viane,  Inc.,  194  N.Y.S.  235  (1922), 
a  case  in  which  the  receipt  contained  almost 
none  of  the  requirements  of  Section  2  and 
was  still  held  valid. 

It  could  serve  no  useful  purpose  to  discuss  and 
quote  from  all  of  the  decisions  sustaining  the  validity 
of  these  receipts.    Suffice  it  to  say  that  in  each  of 
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the  following  cases  the  validity  of  the   receipts   in 
(|ucstioTi  was  upheld. 

Wolckon  V.  Davenport  Mill  <jc  Elevator  Co.,  13 

P.  (2d)  478  (Wash.  1932)  (Section  53  of  the 

Uniform  Act  provided  a  criminal  penalty  for 

failing  to  state  that  the  goods  covered  by  a 

receipt   were   owned   l)y   the   warehouseman. 

Despite  the  fact  that  this  was  not  done  the 

receipts  were  held  valid)  ; 
Smith  Bros.  Co.  v.  Reicheimer,  83  So.  255  (La. 

1919)   (rate  of  storage  omitted) ; 
ArhutJmot    v.    Reicheimer,    72    So.    251     (La. 

1916  (rate  of  storage  omitted) ; 
In  re  Quaker  City  Cold  Storage   Co.,  49  F. 

Supp.  60  (D.C.  Pa.  1943)  (affd.  138  F.  (2d) 

566)  (CCA.  3rd  1943)  (amount  of  advances 

unspecified) ; 
Lauhe  v.  Seattle  Nat.  Bank,  228  P.  594  (Wash. 

1924)  (location  of  warehouse  not  stated)  ; 
Finn    v.    Erickson,    269    P.    232    (Ore.    1928) 

(charges  and  advances  omitted) ; 
Bank  of  California  Nat.  Ass'n.  v.  Schmalz,  9  P. 

(2d)  112  (Ore.  1932)  (receipts  not  niunbered 

consecutively). 

Appellant  attempts  to  avoid  this  obvious  conflict 
between  his  interpretation  of  Section  1858  and  the 
general  interpretation  of  Section  2.  He  says  that  the 
Uniform  Act  is  not  a  penal  act.  Even  a  superficial 
reading  of  Sections  50  through  55  shows  this  to  be 
an  erroneous  assumption.  These  sections  set  forth 
criminal   penalties   for : 
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(1)  Issuance    of    receipts    for    goods    which 
have  not  been  received. 

(2)  Issuance    of    receipts    containing    false 
statements. 

(3)  Issuance  of  receipts  not  stating  fact  that 
the  commodities  are  owned  by  warehouseman. 

(4)  Dehvery  of  goods  without  obtaining  the 
surrender  of  a  negotiable  receipt. 

(5)  The  negotiation  of  a  receipt  issued  for 
mortgaged  goods. 

Here  we  see  a  comprehensive  treatment  of  the 
criminal  penalties  connected  with  warehouse  receipts. 
It  would  be  difficult  to  contend  that  the  legislature 
also  intended  the  Courts  to  look  to  other  antecedent 
statutes  for  further  penalties  on  subjects  specifically 
covered  by  the  Uniform  Act. 

Appellant  also  says  that  Section  1858  is  merely 
cumulative — that  is  to  say  that  it  merely  adds  a  more 
severe  penalty  to  those  provided  by  the  Uniform  Act. 
Yet  the  basis  of  his  action  is  that  Section  1858  makes 
the  receipts  invalid,  whereas  under  the  Uniform  Act 
they  would  be  valid.  Surely  this  is  a  substantive 
difference  in  direct  conflict  with  and  thwarting  the 
purposes  of  the  Uniform  Act. 

It  must  be  remembered  that  field  warehousing  is 
an  old  and  well  established  business.  The  following 
facts  with  respect  to  it  will  be  found  in  Financing 
Inventory  on  Field  Warehouse  Receipts,  Jacoby  and 
Saulnier    (National   Bureau   of   Economic   Research 


15 

1944),  pa^os  43  et  seq.  In  1941,  almost  two-thirds  of 
the  banks  in  tho  United  States  which  engap^ed  in 
business  loans  did  some  financing  by  means  of  ware- 
bouse  receipts.  Tlie  loans  against  such  receipts  aggre- 
gated over  $13(),()()(),()0().0()  and  formed  2%  of  the 
^'commercia]  and  industrial"  loans  of  commercial 
banks.  It  is  noteworthy  that  the  Pacific  Coast  is 
one  of  the  two  geographic  regions  having  the  highest 
frequency  of  this  tyjje  of  financing.  This  is  mainly 
due  to  the  great  number  of  canning  and  lumber  con- 
cerns which  find  it  particularly  suited  to  their  needs. 

Appellee,  Lawrence  Warehouse  Company,  now  con- 
ducts more  than  2,000  field  warehouses  in  almost  every 
state.  It  is  only  one  of  the  companies  so  engaged. 
The  receipts  under  consideration  embody  the  standard 
method  for  quoting  storage  rates  for  field  ware- 
housing. In  such  form  the  receipts  are  valid  all  over 
the  United  States.  It  would  indeed  be  imfoi-tunate 
if,  after  the  adoption  of  the  Uniform  Act,  a  different 
result  should  obtain  in  California. 

We  hold  to  the  premise  that  in  adopting  the  Uni- 
form Act,  the  California  Legislature  believed  that  it 
was  fostering  uniformity,  standardizing  a  method  of 
financing  by  means  of  warehouse  receipts  and  fa- 
cilitating commercial  intercourse.  The  decisions  of 
the  Courts  fully  support  this  premise.  Such  purposes 
can  hardly  be  realized  if  warehouse  receipts,  valid 
in  all  other  Jurisdictions,  are  invalid  in  California 
because  of  a  statute  which  far  antedates  the  Uni- 
form Act. 
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We  submit  that  Section  1858  of  the  Civil  Code  of 
California,  or  so  much  of  it  as  is  inconsistent  with 
the  Uniform  Act,  was  repealed  by  the  adoption  of 
the  latter.  As  the  receipts  in  question  are  valid  under 
the  Uniform  Act,  appellant's  cause  of  action  against 
appellee  Lawrence  Warehouse  Company  must  fail. 


PART  II. 

POINT  1. 


SECTION  1858  OF  THE  CIVIL  CODE  OF  THE  STATE  OF  CALI- 
FORNIA DOES  NOT  INTEND  TO  INVALIDATE  RECEIPTS 
ISSUED  IN  VIOLATION  THEREOF. 

We  have  shown  that  Section  1858  has  no  applica- 
tion to  this  case.  Conceding  its  application,  however, 
for  the  sake  of  argument,  it  does  not  follow,  as 
claimed  by  appellant,  that  these  receipts  are  void. 

Appellant  cites  a  plethora  of  cases  supporting  the 
proposition  that  contracts  made  in  violation  of  a 
criminal  statute  are  void.  With  this  proposition  as 
it  is  applied  in  the  cited  cases  we  take  no  issue.  We 
wish  to  point  out,  however,  that  none  of  these  cases 
deals  with  Section  1858  or  with  warehouse  receipts. 
Almost  without  exception  they  deal  with  the  sale  of 
land  on  the  basis  of  unrecorded  maps,  with  contracts 
made  by  public  officials  as  individuals  with  the  com- 
munity which  they  serve,  with  the  failure  to  secure  a 
real  estate  broker's  license,  and  with  the  sale  of 
securities  in  violation  of  the  California  Corporate 
Securities  Act.    (In  this  connection  it  is  interesting  to 
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note  that  such  sales  do  not  always  invalidate  the 
securities  undei'  California  law.  {Kherhard  v.  Pa- 
cific Southwest  L.  d  M.  Corp.,  215  Cal.  22f)  (1932); 
34  Cal.  Law  Review  543,  552  (lfM()).) 

Appellant  seems  to  forget  that  there  are  no  iron- 
clad rules  of  statutory  construction.  The  primary 
task  in  each  case  is  to  determine  the  intent  of  the 
legislature  passing  the  statute.  In  the  cases  cited  by 
api)ellant  the  legislature  either  specifically  declared 
contracts  made  in  violation  of  statutes  void  or  the 
purpose  of  the  legislation  could  be  accomplished  only 
by  invalidating  them.  The  rule  stated  in  6  R.C.L. 
701,  reads  as  follows: 

"The  rule  that  a  contract  is  invalid  if  it  con- 
flicts with  a  statute  is,  however,  not  an  inflexible 
one.  It  is  only  when  the  statute  is  silent,  and 
contains  nothing  from  which  the  contrary  is  to 
be  inferred,  that  the  contract  is  void.  Therefore 
where  a  statute  which  prohibits  a  contract  at  the 
same  time  also  limits  the  effect,  or  declares  the 
consequences  which  shall  attach  to  the  making  of 
it,  the  general  rule  that  contracts  prohibited  by 
statute  are  void  does  not  apply." 

Our  task  is,  then,  to  determine  the  legislative  intent 
in  enacting  Section  1858. 

In  conformity  with  the  rule  stated  above,  most 
statutes  of  the  type  of  Section  1858  have  been  held 
not  to  invalidate  contracts  made  in  violation  thereof. 
The  Supreme  Court  of  the  United  States  in  Harris  v. 
Runnels,  12  How.  79,  84,  13  L.  Ed.  901,  903  (1851), 
dealt  with  a  similar  statute  in  the  following  language : 
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'It  is  true  that  a  statute,  containing  a  pro- 
hibition and  a  penalty,  makes  the  act  which  it 
punishes  unlawful,  and  the  same  may  be  im- 
plied from  a  penalty  without  a  prohibition;  but 
it  does  not  follow  that  the  unlawfuhiess  of  the 
act  was  meant  by  the  Legislature  to  avoid  a  con- 
tract made  in  contravention  of  it." 

One  of  the  most  elaborate  discussions  of  the 
precedents  on  this  point  is  to  be  found  in  In  re  T.  H. 
Bunch  Co,,  180  F.  519  (D.  C.  Ark.,  1910)  where  at 
page  527,  the  Court  said: 

''When  a  statute  imposes  specific  penalties  for 
its  violation,  where  the  act  is  not  malum  in  se, 
and  the  purpose  of  the  statute  can  be  accom- 
plished without  declaring  contracts  in  violation 
thereof  illegal,  the  inference  is  that  it  was  not 
the  intention  of  the  lawmakers  to  render  such 
contracts  illegal  and  unenforceable." 

See  also: 

Adams    Express    Co.    v.    Darden,    286    F.    61 

(CCA.  6th,  1923); 
Furlong  v.  Johnston,  204  N.Y.S.  710  (App.  Div. 

1924) ; 
TJhlmann  v.  Kin  Dow,  193  P.  435  (Ore.  1920). 

The  above  rule  has  been  specifically  recognized  by 
the  Supreme  Court  of  the  State  of  California  in 
Bentley  v.  Hurlhurt,  153  C  796  (1908),  in  the  follow- 
ing language: 

"The  rule  [that  a  contract  in  violation  of  a 
statute  is  void]  is,  however,  not  without  exceptions. 
In  Harris  v.  Runnels,  12  How.  (U.  S.)  79,  the 
Supreme  Court  of  the  United  States,  said  'Before 
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the  rule  can  be  applied  in  any  case  of  a  statute 
proliihitin^-  or  enjoining-  things  to  he  done,  with 
a  prohibition  and  a  i)ena]ty,  or  a  penalty  only  for 
doing  a  thing  which  it  forbids,  the  statute  must 
be  examined  as  a  whole,  to  find  out  whether  the 
makers  of  it  meant  that  a  conti'act  in  contraven- 
tion of  it  should  be  void,  or  that  it  was  not  to 
be  so'."  (p.  801.) 

It  is  submitted  that  in  prescribing  a  criminal  j)en- 
alty  and  civil  liability  for  damages,  the  Legislature 
intended  to  set  forth  all  of  the  penalties  and  effects 
of  Section  1858.  As  stated  before,  the  requirements 
that  the  storage  charges  be  stated  on  the  receipt  is  to 
protect  the  holder  of  the  receipt  against  secret  liens. 
The  penalties  set  forth  fully  accomplish  this.  First, 
a  criminal  penalty  is  provided  as  a  punishment  and  a 
deterrent;  then  a  civil  remedy  is  given  to  the  injured 
party.  What  more  is  needed  ?  Certainly  there  is  noth- 
ing in  what  is  sought  to  be  accomplished  which 
demands  that  a  warehouse  receipt — which  often  cir- 
culates freely  and  is  the  basis  of  many  commercial 
transactions — be  void. 

After  arguing  that  these  receipts  are  void,  appellant 
found  himself  in  an  uncomfortable  joosition.  He  had 
run  squarely  against  the  rule  that  the  Courts  will  take 
no  action  with  respect  to  an  illegal  contract,  but  will 
leave  the  parties  in  the  position  in  which  it  finds  them. 
Desperately  he  snatched  at  those  few  cases — mostly 
dealing  with  the  sale  of  securities  in  violation  of  the 
Corporate  Securities  Act — in  which  the  Court  decreed 
restitution  for  two  reasons:  First,  if  it  had  not  done 
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so,  the  evil  that  the  statute  was  seeking  to  prevent 
would  have  been  accomplished ;  Second,  because  special 
equities  existed  in  favor  of  the  plaintiff. 

Neither  of  these  conditions  is  present  here.  It  would 
be  ridiculous  to  contend  that  it  was  necessary  for 
appellant  to  recover  the  value  of  these  goods,  in  order 
to  carry  out  the  purpose  of  a  statute  requiring  the  rate 
of  storage  to  appear  on  the  face  of  receipts.  Appellant 
stands  in  no  better  position  than  his  predecessor  in 
interest.  The  bankrupt  had  signed  the  warehousing 
contract  containing  the  storage  rates  and  had  accepted 
the  receipts  based  thereon.  These  receipts  were 
pledged  to  secure  loans.  Appellant  does  not  con- 
tend that  the  bankrupt  did  not  receive  these  sums  for 
use  in  connection  mth  its  Jmsiness.  Nor  is  it  claimed 
that  any  ^creditor  was  injured  or  prejudiced.  Ob- 
viously the  bankrupt's  estate  mil  be  unjustly  en- 
riched to  the  extent  of  any  judgment  recovered. 

Appellee  submits  (a)  that  the  Legislature  intended 
the  penalties  and  remedies  of  Section  1858(f)  to  pro- 
vide the  sole  effect  of  a  violation  of  that  section;  (b) 
that  receipts  omitting  a  requirement  of  subdivision 
(b)  thereof  are  valid  warehouse  receipts. 
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POINT  2. 

(a)  THE  PHRASE  "SUBJECT  TO  LIEN  FOR  STORAGE,  HAN- 
DLING, INSURANCE  AND  OTHER  CHARGES  AS  PER  CON- 
TRACT AND  LEASE  WITH  THE  INDUSTRY  SERVED" 
WHICH  APPEARED  ON  THE  FACE  OF  THE  RECEIPT  WAS 
SUFFICIENT  IN  ITSELF  TO  SATISFY  THE  STATUTORY 
REQUIREMENTS. 

It  has  been  established  that  substantial  compliance 
with  the  statutory  requirements  governing  the  contents 
of  a  warehouse  receipt  is  sufficient.  {Stcnidard  Bank 
of  Canada  v.  Lawman,  1  F.  (2d)  9)55  (I).C.  Wash., 
1924). 

In  Boas  v.  De  Pue  Warehouse  Co.,  69  C.  A.  246 
(1924)  (Suj).  Ct.  denied  petition  for  hearing  Decem- 
ber 15,  1924),  this  rule  was  aj^plied  by  a  California 
Court  to  the  statement  of  storage  charges.  In  answer 
to  the  claim  that  a  warehouseman's  lien  for  charges 
extended  only  to  those  charges  which  were  mentioned 
on  the  receipt,  the  Court  said  (pp.  249-250) : 

"A  warehouseman  does  not  lose  his  lien 
for  charges  by  failure  to  fully  insert  them  in  a 
non-negotiable  receipt.  The  purchaser  of  a  non- 
negotiable  instrument  is  put  upon  notice  that 
there  may  be  a  lien  for  charges  not  mentioned 
therein.  *  *  *. 

One  to  whom  a  receipt  has  thus  been  trans- 
ferred acquires  thereby  as  against  the  transferor 
the  title  to  the  goods  subject  to  the  terms  of  any 
agreement  with  the  transferor  *  *  *. 

A  warehouseman  issuing  a  non-negotiable 
receipt  which  contains,  as  here,  a  recital  that  the 
goods  stored  are  subject  to  a  lien  for  charges  is 
entitled  to  a  lien  to  the  extent  of  such  charges, 


22 


even  though  the  amount  is  not  stated  in  the  re- 
ceipt (Western  Bank  v.  Marion  Distilling  Co., 
89  Ky.  91  (5  S.W.  458)),  and  such  recital  is 
sufficient  to  put  the  assignee  upon  notice  of  the 
warehouseman's  lien  (Security  Bank  v.  Minne- 
apolis Cold  Storage  Co.,  55  Miim.  101  (56  N.W. 
582))." 

It  is  noteworthy  that  in  reaching  its  decision  the 
Court  ignored  Section  1858  and  discussed  only  the 
Uniform  Act.  If  the  Court  had  felt  that  Section 
1858  was  applicable  this  receipt  would  have  clearly 
violated  subsection  (c)  thereof.  It  is  submitted  that 
this  case  requires  a  holding  that  the  receipts  in  issue 
are  valid. 

In  the  Minneapolis  Cold  Storage  case,  cited  above 
by  the  Court,  the  receipt  said  that  the  goods  were 
deliverable  ''upon  the  payment  of  charges"  and  then 
left  the  amounts  blank.  The  Court  held  that  this  gave 
the  transferee  of  the  receipt  sufficient  notice  of  the 
possibility  of  charges  to  support  the  warehouseman's 
lien  (See  also:  Stein  v.  Bheinstrom,  50  N.  W.  827 
(Minn.  1891)). 

It  seems  clear  that  the  Courts  view  the  statement 
of  storage  charges  on  the  receipt  as  a  means  of  pro- 
tecting a  receipt  holder,  especially  a  negotiable  re- 
ceipt holder,  from  secret  hens.  The  above  cases  dem- 
onstrate that  wording  which  is  more  indefinite  than 
that  contained  on  the  face  of  the  Lawrence  receipts 
will  accomplish  this  purpose.  Certainly  if  a  Cah- 
fomia  Court  will  uphold  a  hen  for  charges  which 
are  not  stated,  it  can  scarcely  be  contended  that  a 
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failuT(3    to    set    forth   th(3so    charges    invalidates   the 
receipt. 

It  is  submitted  that  the  phrase  "subject  to  Hen  for 
storage,  handling,  insurance  and  other  charges  as  per 
contract  and  lease  with  the  industry  seized "  which 
appeared  on  the  Lawrence  receipt  accomplishes  the 
legislative  purpose  and  satisfies  the  requirements  of 
Section  1858  of  the  Civil  Code. 


(b)  THE  WAREHOUSING  CONTRACT  WHICH  CONTAINED  A 
DETAILED  STATEMENT  OF  STORAGE  RATES  WAS  INCOE^ 
PORATED  BY  REFERENCE  INTO  THE  RECEIPTS. 

These  receipts  specifically  state  that  the  storage 
rates  shall  be  those  set  forth  in  the  contract  and  lease 
between  Lawrence  and  'Hhe  industry  served",  which 
in  this  case  is  the  C.  A.  Reed  Furniture  Company.  It 
is  well  established  that  writings  referred  to  in  a  con- 
tract shall  be  construed  as  part  of  the  contract,  3 
Williston  on  Contracts,  Rev.  Ed.  1801 ;  17  CJ.S.  716. 
This  doctrine  has  been  applied  to  warehouse  receipts 
(Kirkpatrick  v.  Lehus,  211  8.  W.  572  (Ky.  1919)). 
It  is  also  well  established  that  parol  e^'idence  is 
acceptable  to  explain  a  warehouse  receipt  (Starr  v. 
Beerman,  189  N.Y.S.  174  (App.  Div.  1921))  and  that 
the  pre^^ous  course  of  dealings  between  the  parties 
is  competent  evidence  as  to  the  meaning  of  receipts 
(Blackburn  Trading  Corp.  v.  Export  Fr.  Forwarding 
Co.,  198  N.Y.S.  133  (App.  Div.  1923)). 

This  receipt  is  in  the  form  usually  found  in  field 
warehousing.   The  very  nature  of  this  type  of  opera- 
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tion  makes  it  impossible  to  charge  an  ordinary  tariff 
rate.  Conditions  vary  in  each  industry.  The  amomit 
of  work  necessary  to  preserve  the  stored  commodities, 
the  number  and  salaries  of  the  employees  and  several 
other  factors  make  it  necessary  to  evolve  a  more 
flexible  rate  structure.  It  has  not  been  the  custom  to 
list  these  charges  on  the  receipt.  It  is  a  basic  rule 
that  established  custom  and  usage  is  admissable  to 
aid  statutory  construction  (People  v.  Borda,  105  C. 
636  (1895)). 

Appellee  submits  that  this  reference  to  and  in- 
corporation of  the  contract  in  the  receipt  satisfied 
the  statutory  requirements. 


PART  ni. 

THERE  IS  NO  ISSUE  OF  AN  ILLEGAL  PREFERENCE 
IN  THIS  ACTION. 

Appellant's  brief  (page  14),  attempts  to  interject 
the  issue  of  a  bankruptcy  preference  into  this  action. 
We  submit  that  this  is  wholly  imwarranted  and  un- 
justified. Appellant's  complaint  states  one,  and  only 
one,  cause  of  action  against  Lawrence  Warehouse 
Company.  A  cause  of  action  for  conversion  resulting 
from  the  alleged  invalidity  of  these  receipts.  There 
are  no  facts  alleged  from  which  an  action  for  an 
illegal  preference  could  even  be  implied.  The  issue 
would  raise  many  complicated  questions  of  fact  and 
law  which  are  not  part  of  this  action  in  any  way. 

We  submit  that  the  preference  issue  not  being 
raised  in  the  pleadings,  and  not  having  been  tried  in 
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the  lower  Court,  is  not  before  this  Court  in  any 
form  and  that  so  much  of  aj^pellant's  brief  as  deals 
with  it  should  be  disregarded. 


CONCLUSION. 

Appellee  submits  that  appellant  has  attempted  to 
establish  a  cause  of  action  by  falling  into  the  double 
error  of  misconstruing  an  inapi^licable  statute.  The 
decision  in  this  case  is  governed  by  the  Uniform 
Warehouse  Receipts  Act  not  by  Section  1858  of  the 
Civil  Code,  which  was  repealed  by  the  later  compre- 
hensive codification  of  warehouse  law.  There  is  no 
doubt  but  that  these  receipts  are  valid  under  the 
cases  construing  the  Uniform  Act.  As  we  have  shown, 
however,  appellant  cannot  prevail  even  under  Section 
1858  with  whose  provisions  the  receipts  complied  and 
which  does  not  make  receipts  issued  in  violation 
thereof  void. 

It  is  respectfully  submitted  that  the  judgment  of 
the  lower  Court  should  be  affiimed. 

Dated,  San  Francisco, 
April  15, 1948. 

Respectfully  submitted, 

W.  R.  Wallace,  Jr., 
W.  R.  Ray, 
Joseph  Martin,  Jr., 
WiLLL\MS0N  &  Wallace, 
Attorneys  for  Appellee. 
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APPELLANT'S  REPLY  BRIEF. 


The  weakness  of  appellee's  position  is  demonstrated  by 
each  of  the  following  circumstances : 

(1)  Appellee  fails  to  deal  specitically  with  any  of  the 
authorities  cited  in  appellant's  brief. 

(2)  Apparently  recognizing  the  force  of  appellant's 
authorities,  appellee  cites  a  few  decisions  which  are  either 
from  other  jurisdictions  that  follow  a  minority  rule,  or 
which  contain  dictum  that  has  been  repudiated  by  the 
api")licable  precedents  in  this  state. 

(3)  Appellee  seeks  to  obscure  the  California  rule  as  to 
invalidity  by  citing  cases  from  other  jurisdictions  where 
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the  violation  of  a  criminal  statute  was  not  even  before  the 
court. 

(4)  Appellee  urges  the  size  of  the  warehousing  business 
and  its  apparent  custom  of  noncompliance  with  these 
statutes  as  a  reason  for  judicially  repealing  them.  It  does 
not  demonstrate  why  the  statutes  could  not  have  been 
complied  with. 

Appellee   Does  Not  Sustain  Its  Claim  of  Repeal  by 

Implication. 

In  Part  I  of  Appellee's  Brief,  appellee  argues  that  the 
Warehouse  Receipts  Act  (Act  9059,  General  Laws*) 
superseded  and  therefore  repealed  the  Civil  Code  sections 
by  implication.  To  support  this  argument,  appellee  refers 
to  certain  requirements  in  the  two  statutes  which  are 
different. 

"Difference"  is  a  two-edged  sword.  It  can  just  as 
easily  be  used  as  an  argument  that  the  later  act  was  not 
intended  to  supersede  the  earlier,  but  that  the  two  were  to 
exist  together  and  supplement  each  other.  It  is  not  differ- 
ence, but  inconsistency  in  the  nature  of  repugnance  that 
effects  a  repeal  by  implication. 

Appellee  has  pointed  out  no  such  inconsistency  between 
the  two  statutes.  Even  if  appellee  had  found  inconsisten- 
cies on  other  requirements,  that  would  not  repeal  the  con- 
sistent portions  of  the  first  legislation  which  were  not 
dealt  with  in  the  later  legislation. 

Here  both  laws  require  that  the  warehouse  receipt  show 
the  rate  of   storage  charges.     The  Warehouse   Receipts 


*References  to  the  General  Laws  and  Codes  shall  mean  those  of 
California   unless   otherwise   indicated. 
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Act  provides  no  criminal  ])cnalty  for  violation  of  this  pro- 
vision, but  section  l<S58f  of  the  Civil  Code  does. 

Appellant's  argument,  if  sound,  would  likewise  require 
the  nullification  of  sections  578,  580  and  581  of  the  Penal 
Code.  These  sections  impose  heavy  criminal  penalties  on 
warehousemen  and  others  who  issue  false  or  misleading 
warehouse  receipts. 

Such  an  argument  would  also  result  in  invalidity  of 
section  3440.5  of  the  Civil  Code,  which  provides : 

"Section  3440  of  this  code  shall  not  apply  to  goods 
in  a  warehouse  where  a  warehouse  receipt  has  been 
issued  therefor  by  a  warehouseman  as  defined  in  the 
Warehouse  Receipts  Act,  and  a  copy  of  such  receipt 
is  kept  at  the  principal  place  of  business  of  the  ware- 
houseman and  at  the  warehouse  in  which  said  goods 
are  stored.  Such  copy  shall  be  open  to  inspection 
upon  written  order  of  the  owner  or  lawful  holder  of 
such  receipt." 

It  is  important  to  note  that  this  section  was  first  enacted 
in  1939  while  the  case  of  Heffron  v.  Bank  of  America 
(infra)  was  pending  and  was  amended  in  its  present  form 
in  1941,  a  year  after  the  decision  in  the  Heffron  case.  It 
is  therefore  clear  that  the  state  legislature  did  not  at  that 
late  date  regard  it  as  necessary  to  embody  all  requirements 
as  to  valid  warehouse  receipt  transactions  in  the  Ware- 
house Receipts  Act.  That  act  expressly  makes  the  provi- 
sions of  section  3440  of  the  Civil  Code  applicable  to 
pledges  and  transfers  of  warehouse  receipts  unless  a  copy 
of  each  such  receipt  is  kept  for  inspection  at  the  warehouse 
where  the  goods  are  stored. 

If  the  legislature  had  construed  the  case  of  Heffron  v. 
Bank  of  America,  113  F.  (2d)  239,  as  meaning  that  all 
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legislation  relating  to  the  issuance  or  transfer  of  ware- 
house receipts  must  be  in  the  Warehouse  Receipts  Act,  it 
would  have  put  that  statute  there,  instead  of  in  the  Civil 
Code. 

The  only  point  the  Heffroii  case  decided  was  that  section 
3440  of  the  Civil  Code,  requiring  the  recordation  of  a 
seven-day  notice  of  any  transfer  of  a  stock  in  trade,  did 
not  apply  to  a  transfer  of  warehouse  receipts  evidencing 
such  stock  in  trade.  The  Court  correctly  recognized  the 
distinction  between  commercial  paper  such  as  warehouse 
receipts  and  the  property  represented  thereby.  The  Court 
also  noted  that  sections  37  to  43  of  the  Warehouse  Re- 
ceipts Act  completely  governed  the  procedure  for  trans- 
ferring such  receipts  and  defined  the  rights  acquired  in 
such  transfers.  The  Court  had  no  other  alternative  than 
to  hold  that  provisions  of  another  statute  repugnant  to 
such  sections  were  repealed  by  implication,  if  and  to  the 
extent  that  they  affected  the  transfer  of  property  evidenced 
by  warehouse  receipts. 

Just  as  the  provisions  of  section  3440.5  of  the  Civil 
Code  now  operate  concurrently  with  the  Warehouse  Re- 
ceipts Act,  so  also  do  the  provisions  of  sections  1858b  and 
1858f  remain  effective  in  that  they  superimpose  upon  the 
requirement  of  both  laws  a  criminal  penalty  for  violation 
of  the  requirement  that  the  receipt  disclose  its  rate  of 
storage  charges. 

Further  evidence  of  the  legislative  intent  to  have  several 
different  laws  operate  concurrently  is  that  sections  1231 
to  1258  of  the  Agricultural  Code  (enacted  in  1933)  set 
forth  detailed  requirements  as  to  the  warehousing  of 
agricultural  products.  These  sections  impose  requirements 
as  to  the  contents  of  such  warehouse  receipts  not  con- 
tained in  the  Warehouse  Receipts  Act,  yet  it  was  clearly 
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not  the  legislative  intent  to  rejjeLil  the  provisions  of  the 
Warehouse  Receipts  Act  which  were  not  repugnant  to 
these  sections. 

The  authorities  that  govern  this  question  are  set  forth 
on  pages  19  and  20  of  Appellant's  Opening  Brief.  The 
rule  is  admirably  stated  in  23  California  Jurisprudence* 
(Statutes),  section  85,  at  page  698,  as  follows: 

"Whenever  there  is  an  irreconcilable  conflict  or 
repugnancy  between  the  provisions  of  two  acts,  so 
that  upon  any  reasonable  construction  they  cannot 
stand  together,  the  earlier  act  is  repealed  by  the  later 
one.  without  any  repealing  clause,  an  intention  to  re- 
peal the  prior  statute  being  necessarily  implied  in  such 
case.  Rut.  in  view  of  the  presumption  against  implied 
repeals,  and  the  recognized  duty  of  the  courts  to  give 
effect,  as  far  as  possible,  to  all  statutes  not  expressly 
repealed,  it  is  settled  that  the  inconsistency  or  re- 
pugnancy between  the  two  must  be  irreconcilable  and 
very  clear  in  order  than  an  implied  repeal  may  be 
said  to  exist.  Repugnancy  between  two  acts  in  prin- 
ciple merely  forms  no  reason  why  both  may  not 
stand." 

The  following  brief  comments  will  show  the  inapplica- 
bility of  the  authorities  relied  upon  by  appellee : 

Commercial  Nat.  Bank  v.  Canal-Louisiana  B.  &  T.  Co., 
239  U.  S.  520,  60  L.  Ed.  417.  did  not  involve  the  repeal 
of  any  statutes  by  implication.  It  involved  the  question 
whether  decisions  prior  to  the  adoption  of  the  Uniform 
Warehouse  Receipts  Act  should  govern  the  transaction 
where  they  were  contrary   to   the  express   provisions   of 


*This  work  was  erroneously  referred  to  in   Ajipellant's  Opening 
Brief  as  22  California  Jurisprudence,  instead  of  Vol.  23. 


that  Act.    The  Court  properly  held  that  the  Act  governed 
where  there  was  an  inconsistency  with  any  prior  law. 

Jewett  V.  City  Transfer  &  Storage  Co.,  128  Cal.  App. 
556,  involved  the  question  whether  sections  3051  and  3052 
of  the  Civil  Code  conferring  liens  upon  repairmen  and 
governing  the  method  of  foreclosure  applied  so  as  to  ex- 
cuse a  warehouseman  from  giving  the  notice  of  sale  re- 
quired by  section  2>2)  of  the  Warehouse  Receipts  Act.  The 
Court  first  expressed  a  doubt  as  to  whether  those  sections 
even  applied  to  warehousemen.  It  then  went  on  to  say 
that  they  could  not  be  relied  upon  to  excuse  compliance 
with  the  Warehouse  Receipts  Act.  We  do  not  contend 
that  sections  1858b  and  1858f  excuse  any  compliance  with 
the  Warehouse  Receipts  Act.  We  do  assert  that  there  is 
nothing  in  that  Act  which  excuses  compliance  with  the  two 
above  mentioned  Civil  Code  sections. 

Neither  Salt  River  Valley  Water  Users  Ass'n  v.  Peoria 
Ginning  Co.,  231  Pac.  415  (Ariz.),  nor  Mason  v.  Export- 
ers &  Traders  Compress  Co.,  94  S.  W.  (2d)  758  (Tex.), 
embody  any  issue  similar  to  or  useful  in  this  case.  Their 
selection  may  evidence  the  desperateness  of  appellee's 
position. 

Equitable  Trust  Co.  v.  A.  C.  White  Lumber  Co.,  41  F. 
(2d)  60  (D.  C,  Idaho,  1930),  has  been  dealt  with  in  our 
opening  brief.  It  should  be  noted  that  this  case  wholly 
nullifies  the  effect  of  statutes  requiring  the  storage  rates 
to  be  shown  on  the  face  of  the  receipt.  It  says  the  failure 
to  abide  by  such  statutes  in  no  way  effects  the  negotiability 
or  validity  of  the  receipt.     If  this  is  true,  what  may  be 
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the  purpose  of  retaining  such  statutes  on  the  books  ?  That 
Court  fell  into  the  error  of  following  some  scattered  de- 
cisions where  it  was  the  warehouseman  that  was  seeking 
to  take  advantage  of  his  own  wrong  by  asserting  the 
invalidity  of  the  receipts  which  he  had  issued.  Neither 
that  case,  nor  any  of  the  cases  cited  therein,  involved  a 
receipt  issued  or  executed  in  violation  of  a  criminal  statute, 
so  they  could  not  be  applicable  to  our  case  for  any  purpose. 

The  last  statement  likewise  disposes  of  the  other  cases 
cited  on  pages  11,  12  and  13  of  Appellee's  Brief.  Two  of 
these  cases,  however,  deserve  further  mention. 

IVoldsoii  V.  Davenport  Mill  &  Elevator  Co.,  13  P.  (2d) 
478  (Wash.,  1932),  did  involve  a  penal  provision  making 
it  an  offense  to  fail  to  state  that  the  goods  were  owned  by 
the  warehouseman.  When  the  receipts  were  issued  the 
warehouseman  did  not  own  the  goods,  but  it  later  acquired 
these  receipts  from  the  owner.  The  warehouse  company 
was  the  one  seeking  to  take  advantage  of  this  asserted 
defect,  but  the  Court  held  that  there  was  nothing  in  the 
statute  requiring  a  validly  issued  negotiable  receipt  to  be 
cancelled  merely  because  the  warehouse  company  had  later 
acquired  such  receipt.  The  Court  said  there  was  no  viola- 
tion of  the  criminal  statute. 

Bank  of  California  Nat.  Ass'n  r.  Schmah,  9  P.  (2d) 
112  (Ore.,  1932),  is  another  case  where  a  warehouse  com- 
l^any  unsuccessfully  tried  to  take  advantage  of  its  own 
failure  to  strictly  comply  with  the  law  in  failing  to  number 
the  receipts  consecutively.  There  was  no  criminal  statute 
involved. 
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Appellee  Cites  No  Applicable  Authority  to  Sustain  the 
Asserted  Validity  of  the  Receipts. 

The  cases  cited  by  appellee  are  beneficial  in  that  they 
bring  into  focus  the  fallacy  on  which  it  proceeds. 

Appellee  first  cites  Eherhard  v.  Pacific  Southwest  L.  & 
M.  Corp.,  215  Cal.  226,  where  the  Court  said  at  page  228: 

"The  inhibitions  of  the  Corporate  Securities  Act 
(Deering's  Gen.  Laws,  Supp.  1929,  p.  3287,  Act 
3814)  against  sales  of  securities  to  the  public  without 
permits  are  meant  to  protect  the  public  from  imposi-i 
tion  and  deception — not  primarily  to  benefit  the  seller.  ' 
The  seller  and  the  purchaser  are  therefore  in  no  sense 
in  pari  delicto  where  this  provision  is  violated.  The 
fact  that  the  transaction  may  be  void  at  the  behest  of 
the  purchaser  is  not  to  allow  a  premium  for  real 
wrong  done  by  the  seller.  The  fundamental  maxim 
that  'no  one  can  take  advantage  of  his  own  wrong' 
(sec.  3517,  Civ.  Code),  and  other  kindred  principles, 
immediately  recur  to  the  mind." 

The  parallel  between  the  Corporate  Securities  Act  and 
section  1858f  of  the  Civil  Code  is  exact.  They  both  direct 
their  prohibitions  at  and  lay  the  penalties  upon  the  issuer. 
If  appellee  were  seeking  to  assert  its  own  failure  to  comply 
with  this  statute  as  a  basis  for  avoiding  a  liability  under 
the  receipts,  the  Eherhard  decision  would  preclude  this, . 
but  it  does  not  preclude  persons  other  than  the  issuer  from  i 
asserting  the  invalidity. 

The  next  case  cited  by  appellee  was  decided  prior  to  the 
Civil  War.     This  is  the  case  of  Harris  v.  Runnels,   12' 
How.  79,  13  L.  Ed.  901,  in  which  the  Court  held  that  the 
violation  of  a  statute  requiring  a  certificate  as  to  slaves^ 
brought  into  Mississippi  did  not  preclude  the  seller  fromi 
reco\'ering  the  purchase  price  of  such  slaves. 
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In  a  similar  but  later  case  involving  liquor  instead  of 
slaves,  the  Supreme  Court  in  Miller  v.  A^nmon,  145  U.  S. 
421,  36  L.  Ed.  759,  at  762,  applied  the  rule  which  it  has 
since  followed,  and  which  is  directly  c(jntrary  to  the  rule 
followed  in  the  Runnels  case. 

The  faint  echo  of  the  Runnels  case  which  was  voiced  in 
a  dictum  in  an  early  California  case  has  been  completely 
discredited  by  later  decisions.  In  Bentley  v.  Hnrlburt, 
153  Cal.  796  (cited  and  relied  upon  by  appellee),  the  ques- 
tion was  whether  the  seller  of  lots  could  recover  the  un- 
paid balance  of  the  purchase  price  when  he  had  not  com- 
plied with  the  statute  forbidding  the  sale  of  lots  referred 
to  in  an  unrecorded  subdivision  map.  The  Court  pointed 
out  that  there  were  two  conflicting  rules  on  the  effect  of 
illegality,  citing  Bcrka  v.  Woodzvard,  125  Cal.  119,  as 
sustaining  one  rule,  and  Harris  v.  Runnels  (supra)  as 
authority  for  the  contrary.  It  then  said  that  it  was  un- 
necessary to  select  between  these  because  the  seller  had  in 
fact  complied  with  the  statute.  Since  then  the  case  of 
Berka  v.  Woodward  has  become  one  of  the  leading  and 
most  frequently  cited  cases  in  this  state  on  the  effect  of 
illegality.  It  is  true  that  a  few  states  such  as  Oregon  and 
Montana  have  disapproved  the  doctrine  of  Berka  v.  Wood- 
ward, but  it  is  definitely  the  law  in  California. 

The  case  of  Uhlmann  v.  Kin  Dozv,  193  Pac.  435  (Ore.) 
(cited  by  appellee),  is  an  example  of  the  minority  rule  that 
is  followed  in  a  few  states  as  are  also  the  cases  of  Furlong 
1'.  Johnsioti,  204  N.  Y.  Supp.  710,  and  Adams  Express  Co. 
V.  Davdcu,  286  Fed.  61  (6th  Cir.),  also  cited  by  appellee. 
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The  Policy  of  the  Statute  Is  Not  Fulfilled  by  What 
Appellee  Calls  "Substantial  Compliance." 

The  receipts  do  not  even  refer  to  other  documents  as 
containing  the  rate  of  storage  charges.  They  do  refer  to 
these  other  documents  for  information  as  to  the  Hen  rights 
which  the  warehouseman  claims.  If  such  a  receipt  com- 
pHes  with  the  statute,  then  the  effect  of  the  statute  is  com- 
pletely nullified.  Instead  of  having  the  rate  of  charges 
shown  on  its  face,  the  receipt  would  be  sufficient  as  long 
as  it  told  where  information  as  to  storage  charges  could 
be  found.  Obviously  anyone  going  to  the  warehouse  com- 
pany's office  and  inspecting  its  books  and  records  could 
always  ascertain  the  rate  of  charges.  Anyone  knows  that, 
without  being  so  advised  by  the  receipt.  It  is  the  policy 
of  the  law  to  render  unnecessary  such  inquiries  and  in- 
vestigations, by  requiring  the  warehouse  company  to  make 
such  disclosure  on  the  face  of  the  receipt  and  not  in  some 
other  instrument  which  the  warehouse  company  may  have. 

The  following  comments  will  demonstrate  the  inapplica- 
bility of  the  cases  cited  by  appellee  under  that  subdivision 
in  its  brief: 

In  Standard  Bank  of  Canada  v.  Lowman,  1  F.  (2d)  935 
(D.  C,  Wash.,  1924),  it  was  contended  that  the  rights  of 
the  pledgee  of  warehouse  receipts  were  invalid  as  against 
an  innocent  purchaser  of  the  goods  represented  by  such 
receipts,  for  the  reason  that  the  warehouse  receipts  did 
not  comply  with  the  statute  governing  their  issuance.  In 
answer  to  this,  the  Court  said  that  warehouse  receipts  need 
not  be  in  any  particular  form,  but  it  then  proceeded  to 
state  the  essential  statutory  requirements,  and  in  conclud- 
ing this  statement,  it  said  that  the  evidence  showed  that 
the  receipts  substantially  complied  with  all  those  require- 
ments.    There  was  no  failure  to  comply  with  any  of  the 
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statutory  requirements,  the  only  question  being  whether 
one  unit  of  fundible  goods  was  equivalent  to  any  other 
unit. 

The  case  of  Boas  v.  Dc  Puc  Warehouse  Co.,  69  Cal. 
App.  246,  did  not  involve  the  interpretation  or  effect  of 
sections  1858b  and  1858f  of  the  Civil  Code.  That  case 
is  discussed  and  its  doctrine  disapproved  in  the  case  of 
San  Angelo  Wine  etc.  Co.  v.  South  End  Warehouse  Com- 
pany, 19  Cal.  App.  (2d}  749,  wherein  the  Court  said  at 
page  75 1 : 

"Boas  V.  De  Puc  Warehouse  Co.,  69  Cal.  App.  246, 
250  (230  Pac.  980),  presented  the  question  whether, 
after  the  withdrawal  of  a  part  of  a  single  bailment,  a 
lien  was  retained  on  the  residue  for  the  entire  amount 
of  charges  on  the  original  quantity.  In  holding  that 
the  lien  of  the  entire  amount  was  retained,  the  court 
adopted  a  passage  from  27  Ruling  Case  Law.  i)age 
1007.  in  which  incidentally  it  was  said  that  a  ware- 
houseman's lien  is  specific  and  not  general.  So  far 
as  any  issue  before  the  court  was  concerned,  that 
statement  was  merely  dictum.  The  language  drawn 
from  the  volume  cited  was  a  statement  of  the  com- 
mon-law rule;  and  on  page  1008  attention  is  directed 
to  the  fact  that  under  the  uniform  warehouse  acts 
the  lien  is  extended  to  all  such  charges  and  claims  as 
are  enumerated  in  section  27  of  our  act,  as  amended 
in  1933." 

The  Court  in  the  San  Angelo  case  then  went  on  to  state 
that  the  liens  of  warehousemen  were  fully  covered  by 
sections  27  and  30  of  the  Warehouse  Receipts  Act. 

Tt  is  clear  from  a  reading  of  the  Boas  case  that  the 
existence  or  effect  of  sections  1858b  and  1858f  were  never 
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brought  to  the  attention  of  that  Court,  and  to  the  extent 
that  the  decision  can  be  regarded  as  a  decision  on  any- 
thing, it  seems  to  have  been  disapproved  by  the  opinion  in 
the  San  Angelo  case. 

None  of  the  Minnesota  decisions  cited  on  page  22  of 
Appellee's  Brief  involved  any  criminal  statute,  and  there 
is  therefore  no  parallel  between  those  cases  and  the  case 

at  bar.  , 

\ 
On  page  23,  appellee  cites  four  authorities  to  the  effect 

that  writings  referred  to  in  one  contract  shall  be  con- 
strued as  part  of  that  contract.  This  general  rule  is  not 
applicable  where  the  statute  requires  something  to  be  set 
forth  on  the  face  of  the  receipt.  A  noteworthy  example 
of  a  similar  requirement  is  the  requirement  of  Rule  223  of 
the  Rules  and  Regulations  of  the  Securities  and  Exchange 
Commission  which  requires,  among  other  things,  the 
issuer  of  exempt  securities  to  include  a  paragraph  on  the 
first  page  of  the  prospectus  to  the  effect  that  the  securities 
have  not  been  registered  because  they  are  believed  exempt 
from  such  requirement.  It  could  just  as  consistently  be 
argued  that  such  rule  would  be  complied  with  by  a  refer- 
ence on  the  first  page  of  the  prospectus  to  another  instru- 
ment or  document  containing  such  statement. 

Appellant  does  not  controvert  the  rule  that  one  contract 
may  incorporate  another  by  reference,  but  appellant  does 
challenge  appellee's  claim  that  the  statute  requiring  some- 
thing to  appear  on  the  face  of  a  document  is  complied  with 
by  having  it  appear  in  some  other  document. 
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There  Is  No  Force  to  Appellee's  Other  Contentions. 

Ai)i)cllee  seeks  to  dissipate  the  force  of  the  rule  as  to 
invalidity  by  suggesting  that  the  penal  provisions  of  the 
Civil  Code  were  aimed  only  at  negotiable  warehouse  re- 
:eipts,  in  spite  of  the  ])lain  language  to  the  contrary. 

Appellee  also  suggests  that  since  the  Act  is  not  malum 
in  so  the  receipts  would  not  be  void. 

The  contrary  rule  is  stated  in  6  Cal.  Jur.  (Contracts), 
page  105,  as  follows: 

*The  general  rule  controlling  in  cases  of  this  char- 
acter is  that,  where  a  statute  is  passed  for  the  pro- 
tection of  the  public  and  not  as  a  revenue  measure, 
and  it  prohibits  or  attaches  a  penalty  to  the  doing  of 
an  act,  the  act  is  illegal,  and  this,  notwithstanding 
that  the  statute  does  not  expressly  pronounce  it  so. 
And  a  contract  founded  upon  such  an  act  is  void. 
The  statute  is  a  prohibition  of  the  law  from  entering 
into  such  a  contract  at  all,  and  the  illegality  alYects 
the  whole  transaction  from  its  inception.  And  it  is 
immaterial  whether  the  thing  forbidden  is  malum  in 
sc  or  merely  malum  prohibitum.  Cases  may  be  found 
holding  a  contrary  doctrine;  but  an  examination  of 
those  cases  will,  it  has  been  said,  show  that  the  stat- 
utes upon  wliich  they  are  based  generally  do  not  pro- 
hibit, but  merely  impose  a  fine  as  an  exclusive  punish- 
ment. A  statute  of  this  character,  prohibiting  the 
making  of  contracts  except  in  a  certain  manner,  ipso 
facto,  makes  them  void  if  made  in  any  other  way.'' 

See  additional  authorities  in  Vol.  4,  Ten- Year  Supp.  to 
Cal.  Jur. 
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Conclusion. 

The  issue  is  not  whether  the  Warehouse  Receipts  Act 
is  being  construed  uniformly.  It  is  why  the  uniform  rule 
in  this  state  as  to  invalidity  of  an  illegal  document  should 
not  apply. 

The  receipts  being  issued  by  appellee  in  violation  of  the 
criminal  statute  were  void.     They  therefore  conferred  no 
rights  upon  the  pledgee  bank.     {Hollywood  State  Bank  v. 
Wilde,  70  Cal.  App    (2d)  103.)     If  appellee  had  held  the 
merchandise  covered   by   these   receipts   and   interpleaded  \ 
the  pledgee  bank  and  appellant,  that  pledgee  could  have  * 
established   no  rights   as  against  appellant.     This   being 
true,  appellee  is  liable  for  having  delivered  the  merchandise  , 
to  the  wrong  party. 

Respectfully  submitted, 

Craig  &  Weller, 

McLaughlin,  McGinley  &  Hanson, 
By  James  A.  McLaughlin, 

Attorneys  for  Appellant. 
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Act.  9059.  Warehouse  Receipts  Act.  [Stats.  1909, 
p.  437;  Amended  by  Stats.  1919,  p.  398;  Stats.  1923, 
p.  676;  Stats.  1931,  p.  1501;  Stats.  1933,  p.  2398;  Stats. 
1937,  p.  2472.] 

An  act  to  make  uniform  the  law  of  warehouse  re- 
ceipts. 

§    1.     Persons  entitled  to  issue  receipts. 

§    2.     Contents   of  receipts:  Liability  for  omis- 
sion. 


§  3.  Insertion  of  other  conditions. 

§  4.  Non-negotiable  receipts. 

§  5.  Negotiable  receipts. 

§  6.  Duplicates  to  be  marked  as  such. 

§    7.    Non-negotiable   to   be   marked   not   nego- 
tiable. 

§    8.    Rights  of  holder  of  receipt.  j  i 

§    9.     Persons  entitled  to  delivery  of  goods. 

§  10.    Liability  for   delivery  to  person  not   en- 
titled. 

§  11.    Liability  on  failure  to  take  up  negotiable 
receipt. 

§  12.    Liability  arising  out  of  partial  delivery. 

§  13.     Alteration  of  receipt  no  excuse  from  lia- 
bility: Fraudulent  alteration. 

§  14.     Delivery   when   receipt   is  lost :   Order   of 
court. 

§  15.    Word  '* duplicate"  operates  as  warranty. 

§  16.     Title  of  warehouseman. 

§  17.    Rights     of     warehouseman     when     goods 
claimed  by  tw^o  or  more  persons. 

§  18.     Justification  for  refusal  to  deliver. 

§  19.    Limitation  on  rights  of  third  persons. 

§  20.    Liability  for  nonexistence  or  misdescrip- 
tion of  goods. 

§  21.  Injury  to  goods. 

§  22.  Duty  to  keep  goods  separate. 

§  23.  Mingling  of  fungible  goods. 

§  24.  Care  of  mingled  goods. 


§  25.     Surrender  of  receipt  prerequisite  to  attach- 
ment. 

§26.  Cre(litoj''s  right  to  injunction. 

§  27.  Warehouseman's  lien. 

§  28.  Enforcem<^nt  of  lien. 

§  29.  Loss  of  lien. 

§  30.  Lien  for  storage  charges. 

§  31.  Right  to  hold  goods  under  lien. 

§  32.  Remedies  of  warehouseman  generally. 

§  33.     Satisfaction  of  lien:  Notice  of  sale:  Sale  at 
auction:  Rights  of  claimants. 

§34.     Perishable  goods,  etc.:  Notice  to  remove: 
Sale. 

§  35.     Other  remedies  for  enforcement  of  lien. 

§  36.     Cessation  of  liability  on  lawful  sale. 

§  37.     Negotiation  of  negotiable  receipts :  Deliv- 
ery. 

§  38.     Same :  Indorsement. 

§  39.     Transfer  of  receipt  not  negotiable  bj^  de- 
livery. 

§  40.  Persons  entitled  to  negotiate  a  receipt. 

§  41.  Rights  acquired  by  negotiation. 

§  42.  Rights  acquired  by  transfer  of  receipt. 

§  43.  Same :  Right  to  compel  indorsement. 

§  44.  Warranties  of  transferor. 

§  45.  Liability  of  indorser. 

§  46.  Mortgagee's  warranty. 

§  47.  Rights  of  bona  fide  negotiator. 

§  48.  Subsequent  negotiation. 


§  49.     Seller's  lien  not  to  defeat  rights  of  pur- 
chasers. 

§  50.    Fraudulent  issue  of  receipt:  Penalty. 

§  51.     Issuance  of  receipt  containing  false  state- 
ments: Penalty. 

§  52.    Fraudulent  issue  of  duplicates :  Penalty. 

§  53.     Issuance  of  receipt  not  stating  warehouse- 
man's ownership:  Penalty. 

§  54.     Delivery  of  goods  covered  by  outstanding 
receipt. 

§  55.     Negotiation     of    receipt     for     mortgaged 
goods:  Penalty. 

§  56.  Law  governing  matters  not  covered  by  act. 

§  57.  Interpretation  of  act. 

§  58.  Definitions  and  distinctions. 

§  59.  Prior  transactions. 

§  60.  Repeal  of  conflicting  acts. 

§  61.  Title  of  act. 

§  1.    Persons  entitled  to  issue  receipts.  Warehouse 
receipts  may  be  issued  by  any  warehouseman. 

§2.    Contents  of  receipts:  Liability  for  omission. 

Warehouse  receipts  need  not  be  in  any  particular 
form,  but  every  such  receipt  must  embody  within  its 
written  or  printed  terms — 

(a)  The  location  of  the  warehouse  where  the  goods 
are  stored, 

(b)  The  date  or  issue  of  the  receipt, 

(c)  The  consecutive  number  of  the  receipt, 


(d)  A  statement  whether  the  goods  received  will 
be  delivered  to  the  beaier,  or  to  a  specified  ixasori,  or 
to  a  specified  person  or  his  order, 

(e)  The  rate  of  storage  charges, 

(f)  A  description  of  the  goods  or  of  the  packages 
containing  them, 

(g)  The  signature  of  the  warehouseman,  which 
may  be  made  by  his  authorized  agent, 

(h)  If  the  receipt  is  issued  for  goods  of  which  the 
warehouseman  is  owner,  either  solely  or  jointly  or  in 
common  with  others,  the  fact  of  such  ownership,  and 

(i)  A  statement  of  the  amount  of  advances  made 
and  of  liabilities  incurred  for  which  the  warehouse- 
man claims  a  lien.  If  the  precise  amount  of  such  ad- 
vances made  or  of  such  liabilities  incurred  is,  at  the 
time  of  the  issue  of  the  receipt,  unknown  to  the  ware- 
houseman or  to  his  agent  w^ho  issues  it,  a  statement 
of  the  fact  that  advances  have  been  made  or  liabilities 
incurred  and  the  purpose  thereof  is  sufficient. 

A  warehouseman  shall  be  liable  to  any  person  in- 
jured thereby,  for  all  damage  caused  by  the  omission 
from  a  negotiable  receipt  of  any  of  the  terms  herein 
required. 

§  3.  Insertion  of  other  conditions.  A  w^arehouse- 
man  may  inseit  in  a  receipt,  issued  by  him,  any  other 
terms  and  conditions,  provided  that  such  terms  and 
conditions  shall  not — 

(a)     Be  contrary  to  the  provisions  of  this  act. 
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(b)  In  anywise  impair  his  obligation  to  exercise 
that  degree  of  care  in  the  safekeeping  of  the  goods 
entrusted  to  him  which  a  reasonably  careful  man 
would  exercise  in  regard  to  similar  goods  of  his  own. 

§  4.    Non-negotiable  receipts.    A  receipt  in  which 
it  is  stated  that  the  goods  received  will  be  delivered  '^ 
to  the  depositor,  or  to  any  other  specified  person,  is 
a  non-negotiable  receipt. 

§  5.  Negotiable  receipts.  A  receipt  in  which  it  is 
stated  that  the  goods  received  will  be  delivered  to  the 
bearer,  or  to  the  order  of  any  person  named  in  such 
receipt  is  a  negotiable  receipt.  No  provision  shall  be 
inserted  in  a  negotiable  receipt  that  is  non-negotiable. 
Such  provision,  if  inserted,  shall  be  void. 

§  6.  Duplicates  to  be  marked  as  such.  When  more 
than  one  negotiable  receipt  is  issued  for  the  same 
goods,  the  word  *  duplicate"  shall  be  plainly  placed 
upon  the  face  of  every  such  receipt,  except  the  one 
first  issued.  A  warehouseman  shall  be  liable  for  all 
damage  caused  by  his  failure  so  to  do  to  anyone  who 
purchased  the  subsequent  receipt  for  value  supposing 
it  to  be  an  original,  even  though  the  purchase  be  after 
the  delivery  of  the  goods  by  the  warehouseman  to  the 
holder  of  the  original  receipt. 

§  7.    Non-negotiable  to  be  marked  not  negotiable. 
A  non-negotiable  receipt   shall  have  plainly  placed  ;i 
upon  its  face  by  the  warehouseman  issuing  it,  *' non- 
negotiable,"  or  ''not  negotiable."  In  case  of  the  ware 
houseman's  failure  so  to  do,  a  holder  of  the  receipt] 
who  purchased  it  for  value  supposing  it  to  be  nego 


tiable,  may,  at  his  option,  ti'cat  such  receipt  as  im- 
posing upon  the  wai-chousenian  the  same  liabilities  he 
would  have  incurred  had  the  receipt  been  negotiable. 

This  section  shall  not  apply,  however,  to  letters, 
memoranda,  or  written  acknowledgments  of  an  in- 
formal character, 

§  8.  Rights  of  holder  of  receipt.  A  warehouseman, 
in  the  absence  of  some  lawful  excuse  provided  by  this 
act,  is  bound  to  deliver  the  goods  upon  a  demand  made 
either  by  the  holder  of  a  receipt  for  the  goods  or  by 
the  depositor,  if  such  demand  is  accompanied  with — 

(a)  An  offer  to  satisfy  the  warehouseman's  lien, 

(b)  An  offer  to  suiTender  the  receipt  if  negotiable, 
with  such  indorsements  as  would  be  necessary  for  the 
negotiation  of  the  receipt,  and 

(c)  A  readiness  and  willingness  to  sign,  when  the 
goods  are  delivered,  an  acknowledgment  that  they 
have  been  delivered,  if  such  signature  is  i-equested  by 
the  warehouseman. 

In  case  the  warehouseman  refuses  or  fails  to  deliver 
the  goods  in  compliance  with  a  demand  by  the  holder 
or  depositor  so  accompanied,  the  burden  shall  be  upon 
the  warehouseman  to  establish  the  existence  of  a  law- 
ful excuse  for  such  refusal. 

§9.  Persons  entitled  to  delivery  of  goods.  A 
warehouseman  is  justified  in  delivering  the  goods  sub- 
ject to  the  provisions  of  the  three  following  sections, 
to  one  who  is — 
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(a)  The  person  lawfully  entitled  to  the  possession 
of  the  goods,  or  his  agent, 

(b)  A  person  who  is  either  himself  entitled  to 
delivery  by  the  terms  of  a  non-negotiable  receipt  is- 
sued for  the  goods,  or  who  has  written  authority  from 
the  person  so  entitled  either  indorsed  upon  the  receipt 
or  written  upon  another  paper,  or 

(c)  A  person  in  possession  of  a  negotiable  receipt 
by  the  terms  of  which  the  goods  are  deliverable  to 
him  or  order  or  to  bearer,  or  which  has  been  indorsed 
to  him  or  in  blank  by  the  person  to  whom  delivery 
was  promised  by  the  terms  of  the  receipt  or  by  his 
mediate  or  immediate  indorsee. 

§  10.    Liability  for  delivery  to  person  not  entitled. 

Where  a  warehouseman  delivers  the  goods  to  one  who 
is  not  in  fact  lawfully  entitled  to  the  possession  of 
them,  the  warehouseman  shall  be  liable  as  for  con- 
version to  all  having  a  right  of  property  or  possession 
in  the  goods  if  he  delivered  the  goods  otherwise  than 
as  authorized  by  subdivisions  (b)  and  (c)  of  the  pre- 
ceding section  and  though  he  delivered  the  goods  as 
authorized  by  said  subdivision  he  shall  be  so  liable, 
if  prior  to  such  dehvery  he  had  either 

(a)  Been  requested,  by  or  on  behalf  of  the  person 
lawfully  entitled  to  a  right  of  property  or  possession 
in  the  goods,  not  to  make  such  delivery,  or 

(b)  Had  information  that  the  delivery  about  to  be 
made  was  to  one  not  lawfully  entitled  to  the  posses- 
sion of  the  goods. 
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§  11.  Liability  on  failure  to  take  up  negotiable 
receipt.  Kxcx^pt  as  [)i-ovi(l(!d  in  section  36,  where  a 
warehouseman  delivers  goods  for  which  he  had  issued 
a  negotiable  receipt,  the  negotiation  of  which  would 
transfer  the  right  to  the  possession  of  the  goods,  and 
fails  to  take  up  and  cancel  the  receipt,  he  shall  be 
liable  to  anyone  who  purchases  for  value  in  good  faith 
such  receipt,  for  failure  to  deliver  the  goods  to  him, 
whether  such  purchaser  acquired  title  to  the  I'eceipt 
before  or  after  the  deliveiy  of  the  goods  by  the  ware- 
housen^.an. 

§  12.  Liability  arising  out  of  partial  delivery.  Ex- 
cept as  provided  in  section  3(i,  where  a  warehouseman 
delivers  part  of  the  goods  for  which  he  had  issued  a 
negotiable  receipt  and  fails  either  to  take  up  and 
cancel  such  receipt,  or  to  place  plainly  upon  it  a  state- 
ment of  what  goods  or  packages  have  been  delivered 
he  shall  be  liable,  to  anyone  who  purchases  for  value 
in  good  faith  such  receipt,  for  failure  to  deliver  all 
the  goods  specified  in  the  receipt,  whether  such  pur- 
chaser acquired  title  to  the  receipt  before  or  after  the 
delivery  of  any  portion  of  the  goods  by  the  warehouse- 
man. 

§  13.  Alteration  of  receipt  no  excuse  from  liability: 
Fraudulent  alteration.  The  alteration  of  a  receipt 
shall  not  excuse  the  wareliouseman  who  issued  it  from 
any  liability  if  such  alteration  was 

(a)  Inunaterial, 

(b)  Authorized,  or 

(c)  Made  without  fraudulent  intent. 
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If  the  alteration  was  authorized,  the  warehouseman 
shall  be  liable  according  to  the  terms  of  the  receipt 
as  altered.  If  the  alteration  was  imauthorized,  but 
made  without  fraudulent  intent,  the  warehouseman 
shall  be  liable  according  to  the  terms  of  the  receipt, 
as  they  were  before  alteration. 

Material  and  fraudulent  alteration  of  a  receipt  shall 
not  excuse  the  warehouseman  who  issued  it  from  lia- 
bility to  deliver,  according  to  the  terms  of  the  receipt 
as  originally  issued,  the  goods  for  which  it  was  issued, 
but  shall  excuse  him  from  any  other  liability  to  the 
person  who  made  the  alteration  and  to  any  person 
who  took  with  notice  of  the  alteration.  Any  purchaser 
of  the  receipt  for  value  without  notice  of  the  altera- 
tion shall  acquire  the  same  rights  against  the  ware- 
houseman which  such  purchaser  would  have  acquired 
if  the  receipt  had  not  been  altered  at  the  time  of  the 
purchase. 

§  14.  Delivery  when  receipt  is  lost:  Order  of  court. 
Where  a  negotiable  receipt  has  been  lost  or  destroyed, 
a  court  of  competent  jurisdiction  may  order  the  de- 
livery of  the  goods  upon  satisfactory  proof  of  such 
loss  or  destruction  and  upon  the  giving  of  a  bond  with 
sufficient  sureties  to  be  approved  by  the  court  to  pro- 
tect the  warehouseman  from  any  liability  or  expense, 
which  he  or  any  person  by  such  delivery  may  incur 
by  reason  of  the  original  receipt  remaining  outstand- 
ing. The  court  may  also  in  its  disci-etion  order  the 
payment  of  the  warehouseman's  reasonable  costs  and 
counsel  fees. 
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The  delivery  of  the  goods  under  an  order  of  the 
court  as  provided  in  this  section,  sliall  not  relieve  the 
warehouseman  from  liabilities  to  a  person  to  whom 
the  negotiable  receipt  has  been  or  shall  be  negotiated 
for  value  without  notice  of  the  proceedings  or  of  the 
delivery  of  the  goods. 

§15.  Word  "duplicate"  operates  as  warranty.  A 
receipt  upon  the  face  of  which  the  word  '^duplicate" 
is  plainly  placed  is  a  representation  and  warranty  by 
the  warehouseman  that  such  receipt  is  an  accurate 
copy  oi  an  original  receipt  properly  issued  and  uncan- 
celed at  the  date  of  the  issue  of  the  duplicate,  but 
shall  impose  upon  him  no  other  liability. 

§  16.  Title  of  warehouseman.  No  title  or  right  to 
the  possession  of  the  goods,  on  the  part  of  the  ware- 
houseman, unless  such  title  or  right  is  derived  di- 
rectly or  indirectly  from  a  transfer  made  by  the  de- 
positor at  the  time  of  or  subsequent  to  the  deposit  for 
storage,  or  from  the  warehouseman's  lien,  shall  excuse 
the  warehouseman  from  liability  for  refusing  to  de- 
liver the  goods  according  to  the  terms  of  the  receipt. 

§  17.  Rights  of  warehouseman  when  goods  claimed 
by  two  or  more  persons.  If  more  than  one  person 
claims  the  title  or  possession  of  the  goods,  the  ware- 
houseman may,  either  as  a  defense  to  an  action 
brought  against  him  for  non-delivery  of  the  goods,  or 
as  an  original  suit,  whichever  is  appropriate,  require 
all  known  claimants  to  interplead. 

§  18.  Justification  for  refusal  to  deliver.  If  some- 
one other  than  the  depositor  or  person  claiming  under 
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him  has  a  claim  to  the  title  or  possession  of  the  goods, 
and  the  warehouseman  has  information  of  such  claim, 
the  warehouseman  shall  be  excused  from  liability  for 
refusing  to  deliver  the  goods,  either  to  the  depositor 
or  person  claiming  under  him  or  to  the  adverse  claim- 
ant, until  the  warehouseman  has  had  a  reasonable 
time  to  ascertain  the  validity  of  the  adverse  claim  or 
to  bring  legal  proceedings  to  compel  all  claimants  to 
interplead.  If  such  adverse  claimant  shall  not  bring 
suit  and  serve  summons  on  the  warehouseman  within 
forty-eight  hours  after  the  service  of  notice  of  his 
adverse  claim,  such  failure  shall  act  as  a  complete 
abandonment  of  such  adverse  claim. 

§  19.  Limitation  on  rights  of  third  persons.  Ex- 
cept as  provided  in  the  two  preceding  sections  and  in 
sections  9  and  36,  no  right  or  title  of  a  third  person 
shall  be  a  defense  to  an  action  brought  by  the  de- 
positor or  person  claiming  under  him  against  the 
warehouseman  for  failure  to  deliver  the  goods  ac- 
cording to  the  terms  of  the  receipt. 

§  20.  Liability  for  nonexistence  or  misdescription 
of  goods.  A  warehouseman  shall  be  liable  to  the 
holder  of  a  receipt,  issued  by  him  or  on  his  behalf  by 
an  agent  or  employee  the  scope  of  whose  actual  or 
apparent  authority  includes  the  issuing  of  warehouse 
receipts,  for  damages  caused  by  the  non-existence  of 
the  goods  or  by  the  failure  of  the  goods  to  correspond 
with  the  description  thereof  in  the  receipt  at  the  time 
of  its  issue.  If,  however,  the  goods  are  described  in  a 
receipt  merely  by  a  statement  of  marks  or  labels  upon 
them,  or  upon  packages  containing  them,  or  by  a  state- 


13 

merit  that  the  goods  are  said  to  be  goods  of  a  certain 
kind,  or  that  tlie  packages  containing  the  goods  are 
said  to  contain  goods  of  a  certain  kind,  or  by  words  of 
like  purpose,  such  statements,  if  true,  shall  not  make 
liable  the  warehouseman  issuing  the  receipt,  although 
the  goods  are  not  of  the  kind  which  the  marks  or 
labels  upon  them  indicate,  or  of  the  kind  they  were 
said  to  be  by  the  depositor.  [Amended  by  Stats.  1923, 
p.  676.] 

§21.  Injury  to  goods.  A  warehouseman  shall  be 
liable  for  any  loss  or  injury  to  the  goods  caused  by 
his  failure  to  exercise  vsuch  care  in  regard  to  them  as 
a  reasonably  careful  owner  of  similai-  goods  would 
exercise,  but  he  shall  not  be  liable,  in  the  absence  of 
an  agreement  to  the  contrary,  for  any  loss  or  injury 
to  the  goods  which  could  not  have  been  avoided  by  the 
exercise  of  such  care. 

§  22.  Duty  to  keep  goods  separate.  Except  as  pro- 
vided in  the  following  section,  a  warehouseman  shall 
keep  the  goods  so  far  separate  from  goods  of  other 
depositors,  and  from  other  goods  of  the  same  depositor 
for  which  a  separate  receipt  has  been  issued,  as  to 
permit  at  all  times  the  identification  and  redelivery  of 
the  goods  deposited. 

§  23.  Mingling  of  fungible  goods.  If  authorized  by 
agreement  or  by  custom,  a  wai'ehouseman  may  mingle 
fungible  goods  with  other  goods  of  the  same  kind  and 
grade.  In  such  case  the  various  depositors  of  the 
mingled  goods  shall  own  the  entire  mass  in  common. 
and  each  depositor  shall  be  entitled  to  such  i)ortion 


14 


thereof  as  the  amount  deposited  by  him  bears  to  the 
whole. 

§24.  Care  of  mingled  goods.  The  warehouseman 
shall  be  severally  liable  to  each  depositor  for  the  care 
and  redelivery  of  his  share  of  such  mass  to  the  same 
extent  and  under  the  same  circiunstances  as  if  the 
goods  had  been  kept  separate. 

§25.  Surrender  of  receipt  prerequisite  to  attach- 
ment. If  goods  are  delivered  to  a  warehouseman  by 
the  owner  or  by  a  person  whose  act  in  conveying  the 
title  to  them  to  a  purchaser  in  good  faith  for  value  1 
would  bind  the  owner,  and  a  negotiable  receipt  is 
issued  for  them,  they  cannot  thereafter,  while  in  the 
possession  of  the  warehouseman,  be  attached  by  gar- 
nishment or  otherwise,  or  be  levied  upon  under  an 
execution,  unless  the  receipt  be  first  surrendered  to 
the  warehouseman,  or  its  negotiation  enjoined.  The 
warehouseman  shall  m  no  case  be  compelled  to  deliver 
up  the  actual  possession  of  the  goods  until  the  receipt 
is  surrendered  to  him  or  impounded  by  the  court. 

§26.  Creditor's  right  to  injunction.  A  creditor 
whose  debtor  is  the  owner  of  a  negotiable  receipt  shall 
be  entitled  to  such  aid  from  courts  of  appropriate 
jurisdiction,  by  injunction  or  otherwise,  in  attaching 
such  receipt  or  in  satisfying  the  claim  by  means 
thereof  as  is  allowed  at  law  or  in  equity,  in  regard 
to  property  wliich  cannot  readily  be  attached  or  levied 
upon  by  ordinary  legal  process. 

§27.  Warehouseman's  lien.  Subject  to  the  pro- 
visions of  section  30,  a  warehouseman  shall  have  a 
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lien  on  goods  deposited  by  the  owner  or  by  the  legal 
possessor  of  the  property  or  on  the  proceeds  thereof 
in  his  hands,  for  all  lawful  charges  for  storage  and 
preservation  of  the  goods,  also  for  all  lawful  claims 
for  money  advanced,  interest,  insurance,  transi)0]'ta- 
tion,  labor,  weighing,  coopering  and  other  charges  and 
expenses  in  relation  to  such  goods;  also  for  all  reason- 
able charges  and  expenses  for  notice,  and  advertise- 
ments of  sale,  and  for  sale  of  the  goods  where  default 
has  been  made  in  satisfying  the  warehouseman's  lien. 
[Amended  by  Stats.  1919,  p.  398;  Stats.  1931,  p.  1501; 
Stats.  1933,  p.  2398.] 

§28.  Enforcement  of  lien.  Subject  to  the  provi- 
sions of  section  thirty,  a  warehouseman's  lien  may  be 
enforced: 

(a)  Against  all  goods,  whenever  deposited,  belong- 
ing to  the  person  who  is  liable  as  debtor  for  the  claims 
in  regard  to  which  the  lien  is  asserted;  and 

(b)  Against  all  goods  belonging  to  others  which 
have  been  deposited  at  any  time  by  the  person  who 
is  liable  as  debtor  for  the  claims  in  regard  to  which 
the  lien  is  asserted,  if  such  person  was  in  legal  pos- 
session of  the  goods  when  they  were  deposited. 
[Amended  by  Stats.  1919,  p.  398.] 

§  29.  Loss  of  lien.  A  warehouseman  loses  his  lien 
upon  goods — 

(a)  By  surrendering  possession  thereof,  or 

(b)  By  refusing  to  deliver  the  goods  when  a  de- 
mand is  made  with  which  he  is  bound  to  comply  under 
the  provisions  of  this  act. 
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§  30.  Lien  for  storage  charges.  If  a  negotiable  re- 
ceipt is  issued  for  goods,  the  warehouseman  shall  have 
no  lien  thereon,  except  for  charges  for  storage  of  those 
goods  subsequent  to  the  date  of  the  receipt,  unless  the 
receipt  expressly  enumerates  other  charges  for  which 
a  lien  is  claimed.  In  such  case  there  shall  be  a  lien 
for  the  charges  enumerated  so  far  as  they  are  within 
the  terms  of  section  27,  although  the  amount  of  the 
charges  so  enumerated  is  not  stated  in  the  receipt. 

§31.  Right  to  hold  goods  under  lien.  A  ware- 
houseman having  a  lien  valid  against  the  person  de- 
manding the  goods  may  refuse  to  deUver  the  goods  to 
him  until  the  lien  is  satisfied. 

§32.    Remedies      of      warehouseman      generally. 

Whether  a  warehouseman  has  or  has  not  a  lien  upon 
the  goods,  he  is  entitled  to  all  remedies  allowed  by 
law  to  a  creditor  against  his  debtor,  for  the  collection 
from  the  depositor  of  all  charges  and  advances  which 
the  depositor  has  expressly  or  imphedly  contracted 
with  the  warehouseman  to  pay. 

§  33.  Satisfaction  of  lien:  Notice  of  sale:  Sale  at 
auction:  Rights  of  claimants.  A  warehouseman's  lien 
for  a  claim  which  has  become  due  may  be  satisfied  as 
follows: 

The  warehouseman  shall  give  a  written  notice  to 
the  person  on  whose  account  the  goods  are  held,  and 
to  any  other  person  known  by  the  warehouseman  to 
claim  an  interest  in  the  goods.  Such  notice  shall  be 
given  by  delivery  in  person  or  by  registered  letter 
addressed  to  the  last  known  place  of  business  or  abode 
of  the  person  to  be  notified.  The  notice  shall  contain — 1 
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(a)  An  itemized  statement  of  the  warehouseman's 
claim,  showing-  the  sum  due  at  the  time  of  the  notice 
and  the  date  or  dates  wlien  it  became  due, 

(b)  A  brief  description  of  the  goods  against  which 
the  lien  exists, 

(c)  A  demand  that  the  amount  of  the  claim  as 
stated  in  the  notice,  and  of  such  further  claim  as  shall 
accrue  shall  be  paid  on  or  before  the  day  mentioned, 
not  less  than  ten  days  from  the  delivery  of  the  notice 
if  it  is  personally  delivered,  or  from  the  time  when 
the  notice  should  reach  its  destination,  according  to 
the  due  course  of  i)ost,  if  the  notice  is  sent  by  mail, 
and 

(d)  A  statement  that  miless  the  claim  is  paid 
within  the  time  specified  the  goods  will  be  advertised 
for  sale  and  sold  hy  auction  at  a  specified  time  and 
place. 

Sale  at  auction.  In  accordance  with  the  terms  of  a 
notice  so  given,  a  sale  of  the  goods  by  auction  may  be 
had  to  satisfy  any  valid  claim  of  the  warehouseman 
for  which  he  has  a  lien  on  the  goods.  The  sale  shall 
be  had  in  the  place  where  the  lien  was  acquired,  or, 
if  such  place  is  manifestly  unsuitable  for  the  pur2)ose, 
at  the  nearest  suitable  place.  After  the  time  for  the 
payment  of  the  claim  specified  in  the  notice  to  the 
depositor  has  elapsed,  an  advertisement  of  the  sale, 
describing  the  goods  to  be  sold,  and  stating  the  name 
of  the  owner  or  person  on  whose  account  the  goods 
are  held,  and  the  time  and  place  of  the  sale,  shall  be 
published  once  a  week  for  two  consecutive  weeks  in 
a  newspaper  published  in  the  place  where  such  sale 
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is  to  be  held.  The  sale  shall  not  be  held  less  than 
fifteen  days  from  the  time  of  the  first  publication.  If 
there  is  no  newspaper  published  in  such  place,  the 
advertisement  shall  be  posted  at  least  ten  days  before 
such  sale  in  not  less  than  six  conspicuous  places 
therein. 

From  the  proceeds  of  such  sale  the  warehouseman 
shall  satisfy  his  lien,  including  the  reasonable  charges 
of  notice,  advertisement  and  sale.  The  balance,  if  any, 
of  such  proceeds  shall  be  held  by  the  warehouseman, 
and  delivered  on  demand  to  the  person  to  whom  he 
would  have  been  bound  to  deliver  or  justified  in  de- 
livering the  goods. 

Rights  of  claimants.  At  any  time  before  the  goods 
are  sold  any  person  claiming  a  right  of  property  or 
possession  therein  may  pay  the  warehouseman  the 
amount  necessary  to  satisfy  his  lien  and  pay  the  rea- 
sonable expenses  and  liabilities  incurred  in  serving 
notices  and  advertising  and  preparing  for  the  sale  up 
to  the  time  of  such  payment.  The  warehouseman  shall 
deliver  the  goods  to  the  person  making  such  payment 
if  he  is  a  person  entitled,  under  the  provisions  of  this 
act,  to  the  possession  of  the  goods  on  payment  of 
charges  thereon.  Otherwise  the  warehouseman  shall 
retain  possession  of  the  goods  according  to  the  terms 
of  the  original  contract  of  deposit. 

§  34.    Perishable  goods  etc.:  Notice  to  remove:  Sale. 

If  goods  are  of  a  perishable  nature,  or  by  keeping  will 
deteriorate  greatly  in  value,  or  by  their  odor,  leakage, 
inflammability  or  explosive  nature  will  be  liable  to 
injure  other  property,  the  warehouseman  may  give 
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such  notice  to  the  owner,  or  to  the  person  in  whose 
name  the  goods  are  stored,  as  is  reasonable  and  pos- 
sible under  the  circumstances,  to  satisfy  the  lien  upon 
such  goods,  and  to  remove  them  from  the  warehouse, 
and  in  the  event  of  a  failure  of  such  person  to  satisfy 
the  lien  and  to  remove  the  goods  within  the  time  so 
specified,  the  warehouseman  may  sell  the  goods  at 
public  or  private  sale  without  advertising.  If  the 
warehouseman  after  a  reasonable  effort  is  unable  to 
sell  such  goods,  he  may  dispose  of  them  in  any  lawful 
manner,  and  shall  incur  no  liability  by  reason  thereof. 
The  proceeds  of  any  sale  made  under  the  terms  of  this 
section  shall  be  disposed  of  in  the  same  way  as  the 
proceeds  of  sales  made  under  the  terms  of  the  pre- 
ceding section.  [Amended  by  Stats.  1933,  p.  2398.] 

§  35.  Other  remedies  for  enforcement  of  lien.  The 
remedy  for  enforcing  a  lien  herein  provided  does  not 
preclude  any  other  remedies  allowed  by  law  for  the 
enforcement  of  a  lien  against  personal  property  nor 
bar  the  right  to  recover  so  much  of  the  warehouse- 
man's claim  as  shall  not  be  paid  by  the  proceeds  of 
the  sale  of  the  property. 

§36.  Cessation  of  liability  on  lawful  sale.  After 
goods  have  been  lawfully  sold  to  satisfy  a  warehouse- 
man's lien,  or  have  been  lawfully  sold  or  disposed  of 
because  of  their  perishable  or  hazardous  nature,  the 
warehouseman  shaU  not  thereafter  be  liable  for  fail- 
ure to  deliver  the  goods  to  the  depositor,  or  owner  of 
the  goods,  or  to  a  holder  of  the  receipt  given  for  the 
goods  when  they  were  deposited,  even  if  such  receipt 
be  negotiable. 
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§  37.  Negotiation  of  negotiable  receipts:  Delivery. 
A  negotiable  receipt  may  be  negotiated  by  delivery — 

(a)  Where,  by  the  terms  of  the  receipt,  the  ware- 
houseman undertakes  to  deliver  the  goods  to  the 
bearer,  or 

(b)  Where,  by  the  terms  of  the  receipt,  the  ware- 
houseman undertakes  to  deliver  the  goods  to  the  order 
of  a  specified  person,  and  such  person  or  a  subsequent 
indorsee  of  the  receipt  has  indorsed  it  in  blank  or  to 
bearer. 

Where,  by  the  terms  of  a  negotiable  receipt,  the 
goods  are  deliverable  to  bearer  or  where  a  negotiable 
receipt  has  been  indorsed  in  blank  or  to  bearer,  any 
holder  msiy  indorse  the  same  to  himself  or  to  any 
other  specified  person,  and  in  such  case  the  receipt 
shall  thereafter  be  negotiated  only  by  the  indorsement 
of  such  indorsee. 

§38.  Same:  Indorsement.  A  negotiable  receipt 
may  be  negotiated  by  the  indorsement  of  the  person 
to  whose  order  the  goods  are,  by  the  terms  of  the 
receipt,  deliverable.  Such  indorsement  may  be  in 
blank,  to  bearer  or  to  a  specified  person.  If  indorsed 
to  a  specified  person,  it  may  be  again  negotiated  by 
the  indorsement  of  such  person  in  blank,  to  bearer  or 
to  another  specified  person.  Subsequent  negotiations 
may  be  made  in  like  manner. 

§  39.  Transfer  of  receipt  not  negotiable  by  deliv- 
ery. A  receipt  which  is  not  in  such  form  that  it  can 
be  negotiated  by  delivery  may  be  transferred  by  the 
holder  by  delivery  to  a  purchaser  or  donee. 
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A  non-nej]^otiable  receipt  cannot  be  negotiated,  and 
the  indorsement  of  sucli  a  receipt  gives  the  transferee 
no  additional  right. 

§  40.  Persons  entitled  to  negotiate  a  receipt.  A  ne- 
gotiable receipt  n^ay  be  negotiated  by  any  person  in 
possession  of  the  same,  however  such  possession  may 
have  been  acquired  if,  by  the  terms  of  the  receipt,  the 
warehouseman  undertakes  to  deliver  the  goods  to  the 
order  of  such  person  or  if  at  the  time  of  negotiation 
the  receipt  is  in  such  form  that  it  may  be  negotiated 
by  delivery.  [Amended  by  Stats.  1923,  p.  676.] 

§  41.  Rights  acquired  by  negotiation.  A  person  to 
whom  a  negotiable  receipt  has  been  duly  negotiated 
acquires  thereby — 

(a)  Such  title  to  the  goods  as  the  person  nego- 
tiating the  receipt  to  him  had  or  had  ability  to  convey 
to  a  purchaser  in  good  faith  for  value,  and  also  such 
title  to  the  goods  as  the  depositor  or  person  to  whose 
order  the  goods  were  to  be  delivered  by  the  terms  of 
the  receipt  had  or  had  ability  to  convey  to  a  pur- 
chaser in  good  faith  for  value,  and 

(b)  The  direct  obligation  of  the  warehouseman  to 
hold  possession  of  the  goods  for  liim  according  to  the 
terms  of  the  receipt  as  fully  as  if  the  warehouseman 
had  contracted  directly  with  him. 

§42.  Rights  acquired  by  transfer  of  receipt.  A 
person  to  whom  a  receipt  has  been  transferred  but  not 
negotiated,  acquires  thereby,  as  against  the  trans- 
feror, the  title  to  the  goods,  subject  to  the  terms  of 
any  agreement  with  the  transferor. 
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If  the  receipt  is  non-negotiable  such  person  also  ac- 
quires the  right  to  notify  the  warehouseman  of  the 
transfer  to  him  of  such  receipt,  and  thereby  to  acquire 
the  direct  obligation  of  the  warehouseman  to  hold  pos- 
session of  the  goods  for  him  according  to  the  terms  of 
the  receipt. 

Prior  to  the  notification  of  the  warehouseman  by 
the  transferor  or  transferee  of  a  non-negotiable  re- 
ceipt, the  title  of  the  transferee  to  the  goods  and  the 
right  to  acquire  the  obligation  of  the  warehouseman 
may  be  defeated  by  the  levy  of  an  attachment  or 
execution  upon  the  goods  by  a  creditor  of  the  trans- 
feror, or  by  a  notification  to  the  warehouseman  by  the  j 
transferor  or  a  subsequent  purchaser  from  the  trans- " 
feror  of  a  subsequent  sale  of  the  goods  by  the  trans- 
feror. 

§43.  Same:  Right  to  compel  indorsement.  Where 
a  negotiable  receipt  is  transferred  for  value  by  de- 
livery, and  the  indorsement  of  the  transferor  is  essen- 
tial for  negotiation,  the  transferee  acquires  a  right 
against  the  transferor  to  compel  him  to  indorse  the 
receipt,  unless  a  contrarj^  intention  appears.  The  ne- 
gotiation shall  take  effect  as  of  the  time  when  the 
indorsement  is  actually  made. 

§44.    Warranties  of  transferor.    A  person  who  for- 
value  negotiates  or  transfers  a  receipt  by  indorsement 
or  deliver}^,  including  one  who  assigns  for  value  a 
claim  secured  by  a  receipt,  unless  a  contrary  intention 
appears,  warrants —  ' 

(a)     That  the  receipt  is  genuine, 
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(b)  That  ho  has  a  legal  right  to  negotiate  or  trans- 
fer it, 

(c)  That  he  has  knowledge  of  no  fact  which  would 
impair  the  validity  or  woith  of  the  receipt,  and 

(d)  That  he  has  a  right  to  transfer  the  title  to  the 
goods,  and  that  the  goods  are  merchantable  or  fit  for 
a  pai'ticulai"  purpose  whenever  such  warranties  would 
have  been  imphed,  if  the  contract  of  the  parties  had 
been  to  transfer  without  a  receipt  the  goods  repre- 
sented thereby. 

§  45.  Liability  of  indorser.  The  indorsement  of  a 
receipt  shall  not  make  the  indorser  liable  for  any 
failure  on  the  part  of  the  warehouseman  or  previous 
indorsers  of  the  receipt  to  fulfill  their  respective  obli- 
gations. 

§  46.  Mortgagee's  warranty.  A  mortgagee,  pledgee 
or  holder  for  security  of  a  receipt  who  in  good  faith 
demands  or  receives  payment  of  the  debt  for  which 
such  receipt  is  security,  whether  fi'om  a  party  to  a 
draft  drawn  for  such  debt  or  from  any  other  person, 
shall  not  by  so  doing  be  deemed  to  represent  or  to 
warrant  the  genuineness  of  such  receipt  or  the  quan- 
tity or  quality  of  the  goods  therein  described. 

§  47.  Rights  of  bona  fide  negotiator.  The  validity 
of  the  negotiation  of  a  receipt  is  not  impaired  by  the 
fact  that  such  negotiation  was  a  breach  of  duty  on 
the  part  of  the  person  making  the  negotiation,  or  by 
the  fact  that  the  owner  of  the  receipt  was  deprived 
of  the  possession  of  the  same  by  loss,  theft,  fraud, 
accident,  mistake,  duress,  or  conversion,  if  the  person 
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to  whom  the  receipt  was  negotiated,  or  the  person  to 
whom  the  receipt  was  subsequently  negotiated,  paid 
value  therefor  in  good  faith  without  notice  of  the 
breach  of  duty,  or  loss,  theft,  fraud,  accident,  mistake, 
duress  or  conversion.  [Amended  by  Stats.  1923,  p. 
677.] 

§  48.    Subsequent    negotiation.    Where    a    person  | 
having  sold,  mortgaged,  or  pledged  goods  which  are 
in  a  warehouse  and  for  which  a  negotiable  receipt  has 
been  issued,  or  having  sold,  mortgaged,  or  pledged  the 
negotiable  receipt  representing  such  goods,  continues 
in  possession  of  the  negotiable  receipt,  the  subsequent 
negotiation  thereof  by  that  person  under  any  sale,  or  , 
other  disposition  thereof  to  any  person  receiving  the  1 
same  in  good  faith,  for  value  and  without  notice  of 
the  previous  sale,  mortgage  or  pledge,  shall  have  the 
same  effect  as  if  the  first  purchaser  of  the  goods  or 
receipt  had  expressly  authorized  the  subsequent  ne- 
gotiations. 

§  49.  Seller's  lien  not  to  defeat  rights  of  purchas- 
ers. Where  a  negotiable  receipt  has  been  issued  for 
goods,  no  seller's  lien  or  right  of  stoppage  in  transitu 
shall  defeat  the  rights  of  any  purchaser  for  value  in  . 
good  faith  to  whom  such  receipt  has  been  negotiated, 
whether  such  negotiation  be  prior  or  subsequent  to 
the  notification  to  the  warehouseman  who  issued  such 
receipt  of  the  seller's  claim  to  a  lien  or  right  of  stop- 
page in  transitu.  Nor  shall  the  warehouseman  be 
obliged  to  deliver  or  justified  in  delivering  the  goods  j 
to  an  unpaid  seller  unless  the  receipt  is  first  surren 
dered  for  cancellation. 
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§50.  Fraudulent  issue  of  receipt:  Penalty.  A 
warehouseman,  or  any  officoi-,  agent,  or  servant  of  a 
warehouseman,  who  issues  or  aids  in  issuing  a  receipt 
knowing  that  the  goods  for  which  sucli  receipt  is 
issued  have  not  been  actually  received  by  such  ware- 
houseman, or  are  not  under  his  control  at  the  time 
of  issuing  such  receipt,  shall  be  guilty  of  a  crime,  and 
upon  conviction  shall  be  punished  for  each  offense  by 
impiisonment  not  exceeding  five  years,  or  by  a  fine 
not  exceeding  five  thousand  dollars,  or  by  both. 

§51.  Issuance  of  receipt  containing  false  state- 
ments: Penalty.  A  warehouseman,  or  any  officer, 
agent,  or  servant  of  a  warehouseman,  who  fraudu- 
lently issues  or  aids  in  fraudulently  issuing  a  receipt 
for  goods  knowing  that  it  contains  any  false  state- 
ment, shall  be  guilty  of  a  crime,  and  upon  conviction 
shall  be  punished  for  each  offense  by  imprisonment 
not  exceeding  one  year,  or  by  a  fine  not  exceeding 
one  thousand  dollars,  or  bj^  both. 

§52.  Fraudulent  issue  of  duplicates:  Penalty.  A 
warehouseman,  or  any  officer,  agent,  or  servant  of  a 
warehouseman,  who  issues  or  aids  in  issuing  a  dupli- 
cate or  additional  negotiable  receipt  for  goods  know- 
ing that  a  former  negotiable  receipt  for  the  same 
goods  or  any  part  of  them  is  outstanding  and  uncan- 
celed, without  plainly  placing  upon  the  face  thereof 
the  word  *' duplicate,"  except  in  the  case  of  a  lost  or 
destroyed  receipt  after  proceedings  as  provided  for  in 
section  14,  shall  be  guilt.y  of  a  crime,  and  upon  con- 
viction shall  be  punislied  for  each  offense  by  imprison- 
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ment  not  exceeding  five  years,  or  by  a  fine  not  ex- 
ceeding five  thousand  dollars,  or  by  both. 

§53.  Issuance  of  receipt  not  stating  warehouse- 
man's ownership:  Penalty.  Where  there  are  deposited 
with  or  held  by  a  warehouseman  goods  of  which  he 
is  owner,  either  solely  or  jointly  or  in  common  with 
others,  such  warehouseman,  or  any  of  his  officers, 
agents,  or  servants  who,  knowing  this  ownership, 
issues  or  aids  in  issuing  a  negotiable  receipt  for  such  ' 
goods  which  does  not  state  such  ownership,  shall  be 
guilty  of  a  crime,  and  upon  conviction,  shall  be  pun- 
ished for  each  offense  by  imprisonment  not  exceeding 
one  year,  or  by  a  fine  not  exceeding  one  thousand 
dollars,  or  by  both. 

§54.  Delivery  of  goods  covered  by  outstanding 
receipt.  A  warehouseman,  or  any  officer,  agent,  or 
servant  of  a  warehouseman  who  delivers  goods  out  of 
the  possession  of  such  warehouseman,  knowing  that  a 
negotiable  receipt  the  negotiation  of  which  would 
transfer  the  right  to  the  possession  of  such  goods  is 
outstanding  and  uncanceled,  without  obtaining  the 
possession  of  such  receipt  at  or  before  the  time  of 
such  delivery,  shall,  except  in  the  cases  provided  for 
in  sections  14  and  36,  be  found  guilty  of  a  crime,  and 
upon  conviction  shall  be  punished  for  each  offense  by 
imprisonment  not  exceeding  one  year,  or  by  a  fine  not 
exceeding  one  thousand  dollars,  or  by  both. 

§55.  Negotiation  of  receipt  for  mortgaged  goods: 
Penalty.  Any  person  who  deposits  goods  to  which 
he  has  no  title  or  upon  which  there  is  a  lien  or  mort- 
gage, and  who  takes  for  such  goods  a  negotiable  re- 
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ceipt  which  he  afterwards  negotiates  for  value  with 
intent  to  deceive  and  without  disclosing  his  want  of 
title  or  the  existence  of  the  lien  or  mortgage  shall  be 
guilty  of  a  crime,  and  upon  conviction  shall  be  pun- 
ished for  each  offense  by  imprisonment,  not  exceeding 
one  year,  or  by  a  fine  not  exceeding  one  thousand 
dollars,  or  by  both. 

§56.  Law  governing  matters  not  covered  by  act. 
In  any  case  not  provided  for  in  this  act,  the  rules  of 
law  and  equity,  including  the  law-merchant,  and  in 
particular  the  rules  relating  to  the  law  of  principal 
and  agent  and  to  the  effect  of  fraud,  misrepresenta- 
tion, duress  or  coercion,  mistake,  bankruptcy,  or  other 
invalidating  cause,  shall  govern. 

§57.  Interpretation  of  act.  This  act  shall  be  so 
interpreted  and  construed  as  to  effectuate  its  general 
purpose  to  make  uniform  the  law  of  those  states 
which  enact  it. 

§  58.  Definitions  and  distinctions.  (1)  In  this  act, 
unless  the  context  of  subject  matter  otherwise  re- 
quires— 

'* Action"  includes  counterclaim,  set-off,  and  suit  in 
equity. 

^'Delivery"  means  voluntary  transfer  of  possession 
from  one  person  to  another. 

'^Fungible  goods"  means  goods  of  which  any  unit 
is,  from  its  nature  or  by  mercantile  custom,  treated  as 
the  equivalent  of  any  other  unit. 

"Goods"  means  animate  or  inanimate  chattels  or 
merchandise  in  storage  or  in  the  custody  of  a  ware- 
houseman, or  which  has  been  or  is  about  to  be  stored 
or  deposited  in  the  custody  of  a  warehouseman. 
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*' Holder"  of  a  receipt  means  a  person  who  has  both 
actual  possession  of  such  receipt  and  a  right  of  prop- 
erty therein. 

''Order"  means  an  order  by  indorsement  on  the 
receipt. 

''Owner"  does  not  include  mortgagee  or  pledgee. 

"Person"  includes  a  corporation  or  partnership  of 
two  or  more  persons  having  a  joint  or  common  inter- 
est. 

To  "purchase"  includes  to  take  as  mortgagee  or  as 
pledgee. 

"Purchaser"  includes  mortgagee  and  pledgee. 

"Receipt"  means  a  warehouse  receipt. 

"Value"  is  any  consideration  sufficient  to  support 
a  simple  contract.  An  antecedent  or  pre-existing  obli- 
gation, whether  for  money  or  not,  constitutes  value 
where  a  receipt  is  taken  either  in  satisfaction  thereof 
or  as  security  therefor. 

"Warehouseman"  means  a  person  lawfully  engaged 
in  the  business  of  storing  goods  for  profit. 

(2)  A  thing  is  done  "in  good  faith"  within  the 
meaning  of  this  act,  when  it  is  in  fact  done  honestly, 
whether  it  be  done  negligently  or  not.  [Amended  by 
Stats.  1937,  p.  2473.] 

§59.  Prior  transactions.  The  provisions  of  this 
act  do  not  apply  to  receipts  made  and  delivered  prior 
to  the  taking  effect  of  this  act. 

§  60.  Repeal  of  conflicting  acts.  All  acts  or  parts 
of  acts  inconsistent  with  this  act  are  hereby  repealed. 

§  61.  Title  of  act.  This  act  may  be  cited  as  the 
Warehouse  Receipts  Act. 
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CIVIL  CODE  SECTIONS  1858-1858f. 
Warehousemen 

§  1858.     Warehouse-rcceij^ts,  when  must  not  be  is- 
sued. 

§  1858a.  Property  not  to  be  removed  without  con- 
sent in  writing. 

§  1858b.  Warehouse-receipts,  classification  and  ef- 
fect of. 

§  1858c.  Indorsement  on  negotiable  receipt  of  prop- 
erty delivered. 

§  1858d.  Non-negotiable  receipts  and  their  effect. 

§  1858e.  Liability  for  loss  by  fire. 

§  1858f.  Penalties  and  liabilities. 

§  1858.  Warehouse-receipts,  when  must  not  be  is- 
sued. A  warehouseman,  wharfinger,  or  other  person 
doing  a  storage  business  must  not  issue  any  receipt  or 
voucher  for  any  merchandise,  grain,  or  other  product 
or  thing  of  value,  to  any  person  purporting  to  be  the 
owner  thereof,  nor  to  any  person  as  security  for  any 
indebtedness  or  for  the  performance  of  any  obligation, 
unless  such  merchandise,  grain,  or  other  product,  com- 
modity, or  thing  has  been,  in  good  faith,  received  by 
such  warehouseman,  wharfinger,  or  other  person,  and 
is  in  his  store  or  under  his  control  at  the  time  of  is- 
suing his  receipt;  nor  must  any  second  receipt  for  any 
such  property  be  issued  while  a  former  receipt  for 
any  part  thereof  is  outstanding  and  uncanceled. 
[Added  by  Stats.  1905,  p.  612.] 
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§  1858a.  Property  not  to  be  removed  without  con- 
sent in  writing.  No  warehouseman,  wharfinger,  or 
other  person  must  sell  or  encumber,  ship,  transfer,  or 
remove  beyond  his  immediate  control  any  property 
for  which  a  receipt  has  been  given,  without  the  con- 
sent in  writing  of  the  person  holding  such  receipt 
plainly  indorsed  thereon  in  ink.  [Added  by  Stats. 
1905,  p.  612.] 

§  1858b.  Warehouse-receipts,  classification  and  ef- 
fect of.  Warehouse-receipts  for  property  stored  are 
of  two  classes:  first,  transferable  or  negotiable;  and 
second,  non-transferable  or  non-negotiable.  Under 
the  first  of  these  classes  the  property  is  transferable 
by  indorsement  of  the  party  to  whose  order  such  re- 
ceipt was  issued,  and  such  indorsement  is  a  valid 
transfer  of  the  property  represented  by  the  receipt, 
and  may  be  in  blank  or  to  the  order  of  another.  All 
warehouse-receipts  must  distinctly  state  on  their  face  < 
for  what  they  are  issued  and  its  brands  and  distin-  i 
guishing  marks  and  the  rate  of  storage  per  month  or 
season,  and,  in  the  case  of  grain,  the  kind,  the  number 
of  sacks,  and  pounds.  If  a  receipt  is  not  negotiable,  | 
it  must  have  printed  across  its  face  in  red  ink,  in  bold, 
distinct  letters,  the  word  ''non-negotiable."  [Added 
by  Stats.  1905,  p.  612.] 

§  1858c.  Indorsement  on  negotiable  receipt  of  prop- 
erty delivered.  If  a  negotiable  receipt  is  issued  for 
any  property,  neither  the  person  issuing  it  nor  any 
other  person  into  whose  care  or  control  the  property 
comes  must  deliver  any  part  thereof  without  indorsing 
on  the  back  of  the  receipt,  in  ink,  the  amoimt  and  date 
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of  the  delivery;  noi'  can  he  be  allowed  to  make  any 
offset,  claim,  or  demand  other  than  is  expressed  on  the 
face  of  the  receipt,  when  called  upon  to  deliver  any 
property  for  which  it  was  issued.  [Added  by  Stats. 
1905,  p.  612.] 

§  1858d.  Non-negotiable  receipts  and  their  effect. 
If  a  non-negotiable  receipt  is  issued  for  any  property, 
neither  the  person  issuing  nor  any  other  person  in 
whose  care  or  control  the  property  comes  must  deliver 
any  part  thereof,  except  upon  the  written  order  of  the 
person  to  whom  the  receipt  was  issued.  [Added  b}^ 
Stats.  1905,  p.  612.] 

§  1858e.  Liability  for  loss  by  fire.  No  warehouse- 
man or  other  person  doing  a  general  storage  business 
is  responsible  for  any  loss  or  damage  to  property  by 
fire  while  in  his  custody,  if  he  exercises  reasonable 
care  and  diligence  for  its  protection  and  preservation. 
[Added  by  Stats.  1905,  p.  613.] 

§  1858f .  Penalties  and  liabilities.  Every  ware- 
houseman, wharfinger,  or  other  person  who  violates 
any  of  the  provisions  of  sections  eighteen  hundred 
and  fifty-eight  to  eighteen  hundred  and  fifty-eight  e, 
inclusive,  is  guiltj^  of  a  felony,  and,  upon  conviction 
thereof,  may  be  fined  in  a  sum  not  exceeding  five  thou- 
sand dollars  or  imprisonment  in  the  state  prison  not 
exceeding  five  years,  or  both.  He  is  also  liable  to  any 
person  aggrieved  by  such  violation  for  all  damages, 
immediate  or  consequent,  which  he  may  have  sus- 
tained therefrom,  which  damages  may  be  recovered  by 
a  civil  action  in  any  court  of  competent  jurisdiction, 
whether  the  offender  has  been  convicted  or  not. 
[Added  by  Stats.  1905,  p.  613.] 
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The  validity  and  continued  efficacy  of  the  Civil  Code  sections 
has  been  sustained  on  numerous  occasions  by  the  CaHfornia 
courts   3 

The  California  State  Legislature  has  expressly  repudiated  the 
doctrine  of  Hetifron  v.  Bank  of  America,  supra,  by  the  enact- 
ment of  Section  3440.5  of  the  Civil  Code 7 

The  case  of  Jevvett  v.  City  Transfer  &  Storage  Co.,  supra,  does 
not  sustain  the  proposition  that  Sections  1858  to  1858f,  Civil 
Code,  were  repealed  by  the  Warehouse  Receipts  Act 8 

Conclusion   9 
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No.  11844 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Paul  W.  Sampsell,  as  Trustee  in  Bankruptcy  for  the 
Estate  of  C.  A.  Reed  Furniture  Company,  a  cor] jura- 
tion, Bankrupt, 

Appellant, 
vs. 

Lawrence  Warehouse  Company,  a  corporation. 

Appellee. 


APPELLANT'S    PETITION    FOR    REHEARING. 


To  flic  Honorable  Judges  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit: 

Appellant  above  named  respectfully  petitions  for  a  re- 
hearing after  decision  rendered  by  this  court  on  the  12th 
day  of  May,  1948,  affirming  the  judgment  of  the  District 
Court  of  the  United  States  for  the  Southern  District  of 
California,   Central   Division. 

The  grounds  of  such  petition  are  as  follows: 
1.  On  the  date  that  the  decision  was  rendered  appel- 
lant's counsel  found  additional  California  authorities 
directly  determining  that  the  Warehouse  Receipts  Act  did 
not  repeal  the  Civil  Code  section  relating  to  warehousing. 
l)y  the  time  appellant's  counsel  were  able  to  request  per- 
mission to  submit  such  authorities,  the  above  decision 
had  already  been  made. 
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2.  The  decision  is  contrary  to  the  law  as  established 
by  the  decisions  of  the  appellate  courts  of  the  State  of 
California. 

3.  The  decision  rests  upon  three  decisions,  none  of 
which  can  be  regarded  as  controlling  precedents  in  the 
State  of  California  for  the  following  reasons : 

(a)  It  does  not  appear  that  the  Supreme  Court  of  the 
United  States,  in  Commercial  National  Bank  v.  Canal- 
Louisiana  B.  &  T.  Co.,  239  U.  S.  520,  was  speaking  of 
repeal  of  any  statutes  by  implication.  The  question  there 
was  whether  the  case  law  existing  prior  to  the  adoption 
of  the  Warehouse  Receipts  Act  was  modified  by  that  act 
to  the  extent  that  it  was  inconsistent.  The  case  did  not 
involve  the  question  of  the  repeal  of  any  statute  by  im- 
plication. 

(b)  The  effect  of  the  case  of  Heffron  v.  Bank  of 
America,  113  F.  (2d)  240,  must  be  regarded  as  having 
been  nullified  by  the  enactment  of  Section  3440.5  of  the 
Civil  Code.  That  enactment  destroys  the  rule  in  the 
Heffron  case  that  the  Warehouse  Receipts  Act  alone 
governs.  It  repudiates  the  doctrine  of  that  case  to  the 
effect  that  legislation  relating  to  warehousing  cannot 
validly  exist  outside  of,  or  separate  and  apart  from,  the 
Warehouse  Receipts  Act. 

(c)  The  case  of  Jcwett  v.  City  Transfer  &  Storage 
Co.,  128  Cal.  App.  551,  is  neither  an  authority  for  the 
proposition  that  legislation  relating  to  warehousing  does 
not  exist  outside  of  the  Warehouse  Receipts  Act,  nor  is  it 
an  authority  for  the  contention  that  earlier  legislation  not 
repugnant  to  the  Warehouse  Receipts  Act  was  repealed 
by  that  Act. 
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The  Validity  and  Continued  Efficacy  of  the  Civil  Code 
Sections  Has  Been  Sustained  on  Numerous  Occa- 
sions by  the  California  Courts. 

Due  perhaps  partially  to  deficiencies  in  the  texts  deal- 
ing^ with  warehousing,  appellant's  counsel  overlooked  some 
of  the  most  important  decisions  pertaining  to  this  ques- 
tion. These  decisions  are  directly  contrary  to  the  decision 
of  this  court. 

In  Lcwis-Sinias-J ones  Co.  v.  C.  Kee  &  Co.,  27  Cal. 
App.  135,  plaintiff  sued  the  defendant  for  the  purchase 
price  of  potatoes  sold  by  plaintiff  while  they  were  stored 
in  a  ])ublic  warehouse.  Plaintiff  did  not  transfer  any 
warehouse  receipts  to  the  defendant,  but  gave  the  defend- 
ant a  written  order  on  the  warehouseman,  directing  de- 
livery of  the  potatoes  to  the  defendant.  Later  the  defend- 
ant repudiated  the  transaction  and  claimed  that  there  had 
been  no  delivery  of  the  potatoes. 

The  court  concerned  itself  with  the  question  whether 
there  had  been  a  symbolic  delivery  by  giving  the  defendant 
the  written  order  on  the  warehouseman.  It  rejected  the 
appellant's  contention  that  the  Warehouse  Receipts  Act 
of  1909  exclusively  governed  the  transfer  of  warehoused 
merchandise.  Under  Sections  37-43  of  that  Act,  it  was 
necessary  for  plaintiff  to  have  transferred  his  warehouse 
receipts  to  the  defendant  to  accomplish  a  transfer  or 
delivery  of  the  potatoes,  and  defendant  had  not  done  this. 
The  court  said  that  the  law  as  it  existed  prior  to  the 
Warehouse  Receipts  Act  and  as  it  was  embodied  in  Sec- 
tion 1858d  of  the  Civil  Code,  permitted  the  delivery  of 
the  warehoused  property  ''upon  the  written  order  of  the 
person  to  whom  the  receipt  was  issued." 

This  is  a  direct  decision  to  the  eft'ect  that  the  Uniform 
Warehouse  Receipts  Act  did  not  repeal  the  Civil   Code 
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sections,   and   in   referring   to    the   Uniform    Warehouse 
Receipts  Act,  the  court  said,  at  page  138: 

"Upon  the  reading  of  the  entire  act  we  do  not  find 
that  there  is  anywhere  expressed  in  it  an  intention  to 
require  a  departure  from  the  rule  laid  down  in  the 
earlier  cases  and  remaining  unchanged  up  to  the 
time  of  its  passage,  making  the  written  order  of  a 
depositor  of  goods  in  a  warehouse,  upon  which  there 
has  been  issued  a  non-negotiable  receipt,  sufficient 
to  pass,  by  its  delivery,  receipt,  and  acceptance,  the 
title  and  symbolical  possession  of  personal  property 
not  capable  of  manual  delivery  so  as  to  satisfy  the 
statute  of  frauds,  and  entitled  the  seller  to  recover 
from  the  buyer  its  purchase  price." 

In  Norton  v.  Lyon  Van  &  Storage  Co.,  9  Cal.  App. 
(2d)  199,  plaintiff's  action  was  predicated  upon  the  ware- 
house company's  wrongful  refusal  to  return  his  goods, 
and  the  question  was  whether  the  warehouse  company 
had  lawfully  enforced  its  lien  thereon  for  storage.  The 
plaintiff  on  his  appeal  contended  that  the  Warehouse  Re- 
ceipts Act  providing  for  notice  of  sale  in  the  enforcement 
of  the  lien  was  unconstitutional.  The  court  first  said 
that  it  saw  no  reason  for  not  sustaining  the  constitution- 
ality of  the  Act,  insofar  as  the  provisions  relating  to  ware- 
housemen's liens  were  concerned.  It  then  went  on  to  say, 
at  page  204 : 

"Even  in  the  absence  of  the  Warehouse  Receipts 
Act,  a  depositary  for  hire  has  a  lien  for  storage 
charges  and  expenses  of  sale  (Civ.  Code,  sees.  1856, 
3051),  and  in  the  event  of  nonpayment  may  sell  the 
property  deposited.     (Civ.  Code,  sec.  3052.)" 

The  sections  3051  and  3052  referred  to  in  such  opinion 
as  being  valid  and  applicable  are  the  same  sections  that  the 
earlier  case  of  Jewett  v.  City  Transfer  &  Storage  Co., 
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supra,  held  were  repealed  by  the  Warehouse  Receipts  Act. 
This  later  case,  therefore,  is  directly  contrary  to  the  state- 
ment in  the  Jczvctt  case  and  is  an  additional  authority  for 
tlie  proposition  that  both  enactments  exist  concurrently 
insot"ar  as  their  provisions  are  not  directly  rejjugnant. 

Section  1856  of  the  Civil  Code,  referred  to  in  the  above 
o])inion  relates  to  the  lien  of  a  depositary  for  storage,  and 
the  recognition  of  the  continued  operation  of  this  section 
is  also  a  direct  decision  that  the  Civil  Code  sections  relating 
to  warehousing  were  not  repealed  by  the  enactment  of  the 
Wa  "ehouse  Receipts  Act. 

In  A.  Widemann  Co.  v.  Digges,  21  Cal.  App.  342.  the 
court  affirmed  a  judgment  in  favor  of  the  plaintiff  upon  a 
sales  agreement  for  the  sale  of  warehoused  grain.  In 
answer  to  the  contention  that  there  had  been  no  tinielv 
tender  of  delivery  on  the  plaintiff's  part,  the  court  said, 
at  page  348: 

"The  transfer  of  negotiable  warehouse  receipts  is 
a  symbolical  delivery  of  the  goods  called  for  by  them, 
and  passes  the  title  thereto  as  effectually  as  if  an 
actual  delivery  had  been  made.  (Civ.  Code  sec. 
1858b.)" 

This  transaction  took  place  in  1910,  a  year  after  the 
adoption  of  the  Uniform  Warehouse  Receipts  Act,  and 
the  decision  of  the  Supreme  Court  was  on  February  2^, 
1913,  four  years  after  the  adoption  of  the  Uniform 
W^arehouse  Receipts  Act. 

In  Chattcrtou  v.  Boone,  81  A.  C.  A.  1108  (decided 
October  20,  1947),  the  court  affirmed  a  judgment  against 
the  defendant  warehouse  company  for  damages  resulting 
from  a  hrc  on  the  theory  that  the  warehouse  company 
had  failed  to  exercise  reasonable  care   in  the  protection 


and  preservation  of  the  goods  after  the  fire,  as  required 
by  Section  1858(e)  of  the  Civil  Code. 

In  Northwestern  M.  F.  Assn.  v.  Pacific  Co.,  187  Cal. 
7i%,  in  determining  the  liability  of  the  warehouse  company 
for  destruction  of  goods  by  fire,  the  court  referred  to  and 
quoted  the  provisions  of  Section  1858(e)  of  the  Civil 
Code  as  governing  the  care  to  be  exercised. 

In  Defense  Supplies  Corporation  v.  Lawrence  Ware- 
house Company,  District  Court,  N.  D.  California,  S.  D., 
67  Fed.  Supp.  16,  the  defendant  warehouse  company  was 
sued  along  with  other  defendants  for  damages  to  tires 
which  had  been  warehoused,  and  the  court  referred  to 
both  the  provisions  of  the  Civil  Code  and  the  Warehouse 
Receipts  Act  as  concurrently  governing  the  liability.  On 
page  20,  the  court  said: 

''If  Capitol  Chevrolet  Company,  the  agent  of  Law- 
rence Warehouse  Company,  failed  to  use  reasonable 
care  for  the  preservation  of  plaintiff's  goods  whereby 
the  damage  was  caused  or  contributed  to,  Lawrence 
Warehouse  Company  is  liable  to  plaintiff.  California 
Warehouse  Receipts  Act,  Sec.  21,  Gen.  Laws,  Act 
9059;  California  Civil  Code,  Sec.  1858e." 

The  above  cited  cases  all  demonstrate  that  the  courts 
continue  to  regard  the  Civil  Code  sections  dealing  with 
warehousing  as  concurrently  effective  along  with  the 
Warehouse  Receipts  Act.  The  last  three  of  those  cases 
deal  with  the  care  to  be  exercised  by  warehousemen  as 
defined  by  Section  1858e  of  the  Civil  Code,  but  as  is 
pointed  out  in  the  Defense  Supplies  Corporation  case, 
Section  21  of  the  Warehouse  Receipts  Act  also  deals  with 
the  subject  of  care,  and  yet  the  courts  have  not  inter- 
preted this  as  a  repeal  by  implication  of  the  Civil  Code 
sections  dealing  with  the  care  to  be  exercised  by  ware- 
housemen. 
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'I'lic  decision  in  the  case  at  bar  is  contrary  to  all  of  the 
above  cited  cases.  It  is  also  in  conflict  with  the  rule  of  the 
authorities  dealing  with  repeal  by  implication  which  we 
cited  on  pugQs  19  and  20  of  Appellant's  Openinj^  Brief, 
and  on  page  13  of  Appellant's  Reply  Brief. 


The  California  State  Legislature  Has  Expressly  Re- 
pudiated the  Doctrine  of  Heffron  v.  Bank  of 
America,  Supra,  by  the  Enactment  of  Section 
3440.5  of  the  Civil  Code. 

During  the  time  that  such  case  was  pending  on  ajjpeal, 
Section  3440.5  of  the  Civil  Code  was  enacted,  and  subse- 
quent to  the  decision  in  the  Heffron  case  in  113  F.  (2d) 
240,  the  legislature  amended  Section  3440.5  so  that  the 
section  must  be  regarded  as  a  direct  repudiation  of  the 
Heffron  decision.  The  decision  in  the  Heffron  case  was 
that  Section  3440,  relating  to  the  transfer  of  stock  in 
trade  in  bulk,  did  not  pertain  to  such  goods  when  they 
were  stored  in  a  warehouse  and  warehouse  receipts  were 
issued  therefor.  This  court  said  in  the  Heffron  case  that 
insofar  as  Section  3440  might  pertain  to  warehoused 
goods,  the  same  was  repealed  by  the  Warehouse  Receipts 
Act.  That  ruling  was  predicated  upon  the  proposition 
that  the  Warehouse  Receipts  Act  since  its  enactment  was 
the  exclusive  source  of  the  law  relating  to  warehousing. 

The  rule  of  that  decision,  if  it  were  still  the  law, 
would  operate  to  destroy  Section  3440.5  just  as  effectively 
as  it  nullified  Section  3440  of  the  Civil  Code. 
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The  Case  of  Jewett  v.  City  Transfer  &  Storage  Co., 
Supra,  Does  Not  Sustain  the  Proposition  That 
Sections  1858  to  1858f,  Civil  Code,  Were  Repealed 
by  the  Warehouse  Receipts  Act. 

The  Jewett  case  does  not  even  deal  with  these  sections. 
It  deals  with  Sections  3051  and  3052  of  the  Civil  Code 
relating  to  storage  liens  and  the  enforcement  thereof. 
The  headlight  of  that  decision  is  the  court's  observation 
that  Section  35  of  the  Warehouse  Receipts  Act  did  not 
preclude  other  remedies  allowed  for  the  enforcement  of 
liens  against  personal  property.  After  making  such 
observation,  one  would  logically  assume  that  the  court 
would  have  proceeded  to  hold  that  Section  3052  of  the 
Civil  Code  would  provide  another  remedy  if  the  procedure 
therein  was  in  any  way  different  from  the  procedure  speci- 
fied under  Section  33  of  the  Warehouse  Receipts  Act. 
Conversely,  the  court  said  that  since  the  remedied  were 
the  same;  that  is,  both  providing  for  sale  of  the  goods 
after  notice,  Section  3052  of  the  Civil  Code  was  super- 
seded by  Section  33  of  the  Warehouse  Receipts  Act. 

If  the  decision  is  to  be  regarded  as  sound  at  all,  it  must 
be  predicated  upon  the  ground  that  Section  33  specifies  a 
particular  type  of  notice  of  sale  that  must  be  complied 
with,  and  to  the  extent  that  any  earlier  legislation  specified 
a  different  type  of  notice,  such  earlier  legislation  cannot 
be  regarded  as  relaxing  the  requirements  of  the  later 
legislation  embodied  in  the  Warehouse  Receipts  Law. 
That  is  all  there  is  to  the  decision  in  the  Jewett  case.  It 
should  not  be  forgotten  that  the  Jewett  case  is  directly 
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contrary    to    the   Norton    case,    supra,    which    clcals    witli 
the  same  statutes. 

We  have  no  situati(m  here  that  is  i)arallel  to  that 
existing  in  the  Jczvctt  case.  In  the  first  place,  the  require- 
ment of  Section  1858b  of  the  Civil  Code  that  vvarehou.se 
receii)ts  show  the  rate  of  storage  charges  is  not  incon- 
sistent or  repugnant  to  the  recjuirements  of  subsection  (e) 
of  Section  2  of  the  Warehouse  Receipts  Act.  Both  enact- 
ments require  that  the  warehouse  receipts  show  the  rate 
of  storage  charges,  but  the  earlier  enactment  in  the  Civil 
Code  specifies  a  criminal  penalty  for  violation  thereof. 

We  are  not  dealing  with  a  situation  where  the  early 
enactment  makes  one  requirement  and  the  subsecpient  en- 
actment specifies  a  requirement  that  is  repugnant  to  the 
requirement  of  the  first  statute.  We  are  not  even  dealing 
v/ith  a  situation  where  appellee  can  show  compliance  with 
either  of  these  enactments.  In  order  to  have  a  situation 
l)arallel  to  the  Jcwcft  case,  appellee  would  have  to  show 
that  the  two  enactments  embodied  inconsistent  recjuire- 
ments,  and  that  appellee  had  complied  with  the  require- 
ments of  the  Warehouse  Receipts  Act. 

Conclusion. 

Tn  the  interests  of  clarifying  the  law  as  evidenced  by 
the  state  court  decisions  and  Section  3440.5  of  the  Civil 
Code  on  the  one  hand,  and  the  Heffron  case  on  the  other, 
we  respectfully  submit  that  a  rehearing  should  be  granted. 
Legislation  which  has  not  been  expressly  repealed  should 
not  be  cast  aside  lightly,  particularly  where  the  Legisla- 
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ture  has  continued  that  legislation  on  the  books  over  these 
many  years,  and  where  the  decisions  of  the  California 
courts  have  consistently  recognized  its  vitality. 

Respectfully  submitted, 

Craig,   Weller  &  Laugharn   and 
McLaughlin,  McGinley  &  Hanson, 
By  James  A.  McLaughlin, 

Attorneys  for  Appellant. 


Certificate  of  Counsel. 

The  undersigned  counsel  for  the  appellant  above  named 
hereby  certifies  that  in  his  judgment  the  foregoing  petition 
for  rehearing  of  the  above  named  appellant  is  well  founded 
and  that  such  petition  is  not  interposed  for  delay. 

James  A.  McLaughlin. 


